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( No. 23.
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MESSAGE
OF

THE PRESIDENT OF THE UNITED STATES,
IN CO!IJPLIANCE WITH

A resolution of the Senate of the 4th instant, calling for copies of certain
·
papers relaNng to tlte Territory of Kansas.
FEBRUARY

18, 1856.-Read, reFerred to the Committee on Territories and ordered to be
printed.

To the Senate of the United States:
In compliance with the resolution of the Senate of the 4th instant, requesting transcripts of certain papers relative to the affairs of the Territory of Kansas, I transmit a report from the Secretary of State and
the documents which accompanied it.
FRANKLIN PIERCE.
WASIIINGTON, February 18, 1856.

DEPATME:KT OF STATE,

Washington, February 18; 1856.
The Secretary of State, to whom was referred the resolution of the
Senate of the 4th instant, requesting the President "to furnish the
Senate copies of the laws and journals of the legislative assembly of
the Territory of Kansas, and also copies of the executive proceedings
and correspondence of the governor or governors of said Territory, or
of any person acting as such; and that he also communicate to the
Senate such information as he has in relation to the present number· of
inhabitants in said Territory, ' ' has the honor to lay before the President the papers mentioned in the subjoined list, which contain a copy
of two letters from J. H. Lane and C. Robinson, and also a letter of
the Secretary of War addressed to Colonels Sumner and Cooke, and a
letter of this department to Governor Shannon, all relating to the
same matter but not called for by the resolution. No journals of the
proceedings of the legislative assembly have been received at this. department, and the printed copy of the laws of the Territory was not
received in the ordinary course, from the secretary of the Territory,
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but was furnished by the public printer, now in this city, whose certificate accompanies the volume.
These papers embrace all the information upon the subject now in
this department.
W. L. 1VIARCY.
To the PRE.SIDENT OF TIIE UNITED STATES.

List of papers accompanying the report of the Secretary of State to the
President of the 18th of February, 1856.

Mr. Woodson to the President, with a copy of the executive minutes
of the Territory of Kansas.
Mr. Marcy to Governor Reeder, June 12, 1855.
Governor -Reeder to Mr. Marcy, June 26, 1855.
Same to same, June 26, 1855.
Mr. Hunter to Governor Reeder, July 28, 1855.
Governor Reeder to Mr. Marcy, August 15, 1855.
Governor Shannon to the President, December 1, 1855.
The President to Governor Shannon, December 3, 1855.
Governor Shannon to the President, with accompaniments, November
28, 1855.
Same to same, December 11, 1855.
J. H. Lane and C. Robinson to the President, January 21, 1856.
Same to same, January 23, 1856.
The Secretary of War to Colonels Sumner and Cooke, February 15,
1856.
Mr. Marcy to Governor Shannon, February 16, 1856.
Mr. Calhoun to Mr. Marcy, February 16, 1856.
Laws of the Territory of Kansas.

J!lr. Woodson to thf{ President.

SIIAWNEE MISSION, KANSAS TERRITORY,
Qtfice of the Secretary, January 1, 1855.
Sm: I herewith transmit to you a copy of executive minutes for
this Territory, from the organization of the territorial government ~()
the last of December, 1854, in pursuance of the provisions of the act
of Congress, approved May 30, 1854, "organizing the Territories of
Kansas and Nebraska."
Very respectfully,
DAN'L WOODSON,
Secretary of Kansas Territory.
His Excellency FRANKLIN PIERCE,
President of the United States.

OF THE TERRITORY OF KANSAS.

EXECUTIVE MINUTES OF THE TERRITORY OF KANSAS.

June 29, 1854.-Commission to Andrew H. Reeder, of Easton, in
the State of P ennsylvania, as governor of the Territory, issued by
the President of the United States .
RECORD OF OATH.
UNITED STATES OF AMERICA,

t

City of Washington,
~ ss.
I, Andrew H. Reeder, governor of the Territory of Kansas, do
solemnly swear upon the Holy Evangelists, that, as governor of the
Territory of Kansas aforesaid, I will support the Constitution of the
United States, and will faithfully discharge the duties of the said office.
A. H. REEDER.

-I, Peter V. Daniel, one of the associate justices of the Supreme
Court of the United States, do hereby certify that the preceding oath
was taken and subscribecl in due form of law by the said deponent, A.
H. Reeder, before me, at the city of Washington, on the seventh day
of July, 1854.
PETER V. DANIEL.
JULY 7, 1854.
June 29, 1854.-Commission to Daniel ~Toodson, of Lynchburg,
in the State of Virginia, as secretary of the Territory, issued by the
President of the United States.
RECORD OF OATH.
UNITED STATES OF AMERICA,

t

City of Washington,
~ ss.
I, Daniel Woodson, having been appointed secretary of t~e Territory of Kansas, do solemnly swear that I will support the Constitution of the United States, and well and truly discharge the duties of
said office to the best of my knowledge and ability.
DAN'L WOODSON.

Sworn to anJ subscribed before me, the twenty-eighth day of September, A. D. 1854, at the city of Washington, D. C.
PETER V. DANIEL,
. Associate Justice of the Supreme Cm~;rt of the United States.
June 29, 1854.-Commission to Madison Brown, of the State of
Maryland, as chief justice of the Territory, issued by the President of
the United States.
June 29, 1854.-Commission to Rush Elmore, of the State of Alabama, as associate justice of the supreme court of the Territory,
issued by the President of the United States.
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RECORD OF OATH.

UNITED STATES OF AMERICA,

l 88

Territory of Kansas,
5 ·
I, Rush Elmore, one of the associate justices of the supreme court
of the territory of Kansas, do swear upon the Holy Evangelists that,
as one of the associate justices of the supreme court of the Territory
of Kansas aforesaid, I will support the Constitution of the United
States, and will faithfully discharge the duties of the said office.
RUSH ELMORE.
I, A. H. Reeder, governor of the Territory of Kansas, do hereby
certify that the preceding oath was taken and subscribed, in due form
of law, by the said Rush Elmore, before me at Fort Leavenworth, in
the Territory of Kansas, on the fifteenth day of October, A. D. 1854.
.
A. H. REEDER.

June 29, 1854.-Commission issued to Sanders W. Johnston, of the
State of Ohio, as associate justice of the supreme court of the Territory.
RECORD OF OATH.

[This blank in the original is left to record the oath of Judge Johnston, not yet filed, but who was sworn in July or August, 1854, before
-the governor. J

June 29) 1854.-Commission to Andrew Jackson !sacks, of the
·state of Louisiana, as United States attorney for the district of KanJ;las, issued by the President of the United States.
RECORD OF OATil.

u NlTED
STATES OF AMERICA'
m
.
'"f'

~

88.
77
oJ nansas,
I, Andrew J. !sacks) United States attorney for the district of
Kansas, do solemnly swear, upon the Holy Evangelists, that) as United
States attorney for the district of Kansas aforesaid, I will support the
Constitution of the United States, and will faithfully discharge the
duties of said office.
A. J. !SACKS.
1

err~Ltory

I, A. H. Reeder, governor of the Territory of Kansas, do hereby
certify that the preceding oath was taken and subscribed, in due form
of law, by the said deponent, A. J. I~acks, before me at the Territory
aforesaid, on the twenty-ninth day of November, 1854.
A. H. REEDER.

June 29, 1854.-Commission to Israel B. Donalson, of the State of
Illinois, as .marshal for the Territory, issued by the President of the
United States.
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RECORD OF OATH.
UNITED STATES OF AMERICA,

f

Territory of Kansas)
~ ss ·
Personally appeared before me, Rush Elmore, associate justice in
and for the said Territory of Kansas, Israel B. Donalson, marshal in
and for the said Territory of Kansas aforesaid, who on oath says that
he will support the Constitution of the United States, and faithfully
discharge the duties of marshal of said Territory of Kansas aforesaid.
So help him God.
ISRAEL B. DONALSON.
Sworn to and subscribed before me, this, the lOth day of November,
A. D. 1854.
RUSH ELMORE,
Associate Justice, Kansas Territory.
September 20, 1854.-Charles Augustus Williams appointed executive clerk, and entered upon the duties of the office.
RECORD OF OATH.
uNITED STATES OF AMER:::CA' ~

Territory of Kansas,
S ss ·
Charles Augustus Williams, executive clerk of the Territory of
Kansas, being duly sworn, according to law, this ninth day of October,
A.D. 1854, deposes and says that he will support the Constitution of
the United States and faithfully perform the duties of his said office.
CHAS. AUG. WILLIAMS.
Sworn to and subscribed before 1ne, governor of said Territory, October 9, 1854.
A. H. REEDER.
October 7, 1854.-The governor came into the Territory -and established the executive office temporarily at Fort Leavenworth.
October 10, 1854.-0n complaint of James C. Brown that an assault and battery, with intent to murder Fleming Thompson and
William N. Borden, had been committed by Wesley S. Davidson,
John A. Davidson, and Samuel Burgess, and that the lives of the said
Thompson and Borden were despaired of, the governor, as the conservator of the peace of the Territory, and in the absence of the judges,
issued an executive warrant, specially directed, in the absence of the
marshal, to Malcolm Clark, for the arrest of the offenders.
October 11, 1854.-Samuel Burgess and Wesley S. Davidson were
brought in custody of the special marshal, Clark, and same day recommitted to his custody for further hearing.
October 13, 1854.-0n hearing before the governor, it was determined that the prisoners should be admitted to bail; and the same
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day recognizances were entered into before Hon. Saunders W.
Johnston, one of the justices of the supreme court, who had then
arrived in the Territory, viz:
Recognizance of John A. B. Davidson, Cornelius M. Burgess,
Joseph Davidson, Randolph Stallard, JohnS. Burgess, and A. F. H.
Burgess, in the sum of twenty thousand dollars, for the appearance of
the said John A. B. Davidson at the first sitting of the district court
of the United States which shall be held in and for such district for
the Territory of Kansas, which shall include the venue of an alleged
assault and battery with an intent to murder Fleming Thompson and
William N. Borden, on the 9th of October, 1854; and of Samuel
Burgess, Wesley S. Davidson, Cornelius M. Burgess, Joseph
Davidson, Randolph Stallard, John S. Burgess, and A. F. H.
Burgess, in the sum of twenty thousand dollars, for the appearance of
the said Samuel Burgess and Wesley S. Davidson, at the same time
and place, and then and there to answer to an indictment for an
assault and battery with an intent to murder Fleming Thompson fJ,nd
William N. Borden, on the 9th day of October, 1854.
October 18, 1854.-The governor, with Judges Johnston, Elmore,
and Marshal Donalson and others, went into the Territory to examine
the same, in order to the making of election districts, judicial districts,
&c., and returned November 7, 1854.
November 8, 1854.-The Territory is divided into sixteen districts
for elections, and for the appointment of justices of the peace and
constables, as follows, viz :
First district.-Commencing at the Missouri State line on the south
bank of the Kansas river; thence along the south bank of said river
to the first tributary or watered ravine running into the Kansas
above the town of Lawrence; thence up said tributary to the head
thereof; thence in a direct line to the west side of F, Rolfe's house;
and thence by a due south line to t.P-e Santa Fe road; thence by the
middle of said road to the Missouri State line; and thence by said
State line to the place of beginning.
Second district.-Commencing at the month of Big Spring branch
on the south bank of the Kansas river; thence up said branch to its
furthest source; thence by a southerly line crossing the W akausa
river on the east side of the house of Charles Matingly to the middle
of the Santa Fe road; thence along the middle of said road to the line
of the first district; thence by the same along the west side of F.
Rolfe's house to the head of the first tributary of the Kansas above
the town of Lawrence; and thence by the said tributary of the Kansas
river and up the south bank of said river to the mouth of Big Spring
branch, the place of beginning.
Third district.-Oommencing at the mouth of Big Spring branch
on the south side of the Kansas river; thence up the same to its
furthest source; thence by a southerly line to the north bank of the
Wakausa river on the east side of the house of Charles Matingly;
thence up said river and its main branch to the line of the Pottawatomie reservation; and thence by the southern and western line of said
reservation to the Kansas river, and down said river to the place of
beginning.
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Fourth district.-Commencing at the Missouri State line, in the middle of the Santa Fe road; thence along the middle of said road to Rock
creek, near the 65th mile of said road; thence south by the line of the
late Shawnee reservatio_n ceded by the treaty of 1854; thence due east
along the south line of said reservation and the north line of the
existing reservation of the Sacs and Foxes, the Chippewas and Ottawas, and the late reservations of the Piankeshaws, Weas, Peorias,
and Kaskaskias, to the Missouri State line; thence up the Missouri
State line to the place of beginning.
Fifth district.-Commencing at the Missouri State line at the south€rn boundary of the fourth district ; thence east along the same to
the northwest corner of the Sac and Fox reservation ; thence due
south along the western line thereof, and due south to the south
branch of the Neosho river, about seventy miles above the Catholic
Osage mission ; thence down said river to the north line of the reserve
for New York Indians ; and east along said line to the head waters of
Little Osage river, or the nearest point thereto; and thence down said
river to the Missouri State line, and up said line to the place of
beginning.
Sixth district.-Commencing at the Missouri State line, in Little
Osage river ; thence up the same to the line of the reserve for the
New York Indians, or the nearest point thereto; thence to and by the
north line of said reserve to the Neosho river ; and up said river and
the south branch thereof to the head; and thence by a due south line
to the southern line of the Territory; thence by the southern and
eastern lines of said Territory to the place of beginning.
Seventh district.-Commencing at the east side of the house of
Charles Matingly, on the Wakarusa river; thence due south to the
middle of the Santa Fe road; thence westward along the middle of
said road to Rock creek, near the 65th mile of said road; thence due
south to the north line of the Sac and Fox reservation; thence along
the north and west lines thereof and due south to the Neosho river;
thence up said river to a point due south of the mouth of Elm creek;
thence due north to the mouth of Elm creek and up said creek to the
Santa Fe road; and thence by a direct line in a northerly direction to
the southwest corner of the Pottawatomie reservation; thence along
the southern line of said reservation to the head waters of the W akarusa river, or the point nearest thereto; thence to and down said river
to the place of beginning.
Eighth district.-Commencing at the mouth of Elm creek, one of
the 1)ranches of the Osage river; thence up the same to the Santa Fe
roall; thence by a direct northerly line to the southwest corner of the
Pottawatomie reservation; thence up the western line thereof to the
Kansas river; thence up said river and the Smoky Hill Fork beyond
the most westerly settlements; thence due south to the line of the
Territory; thence by the same to the line of the sixth district; thence
due north to the head of the south branch of the Neosho river; thence
down Haid river to the line of the seventh district; thence due north
to the place of beginning.
Ninth district.-Co~mencing Q.Il the Smoky Hill Fork beyond the
mo~t westerly settlements; thence down the same and the Kansas river
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to the mouth of Wild Cat creek; thence up said creek to the head
waters thereof; thence due north to the Independence Emigrant road;
thence up said road to the north line of the Territory; thence west
along the same to the most westerly settlements; and thence due south
to the place of beginning.
Tenth district.-Commencing at the mouth of Wild Cat creek;
thence up the same to the headwaters thereof; thence due north to
the Independence Emigrant roau; thence down said road, crossing the
Big Blue river by the old route below Marysville, to the Vermillion
river; thence down said river to the mouth thereof; thence up the
Kansas river to the place of beginning.
Eleventh distTict.-Comrnencing at the Vermillion river, in the
middle of the Independence Emigrant road; thence up said river to
the head of the main branch; thence due north to the northerly line
of the Territory; thence by the same to the middle of the Independence Emigr~nt road; thence down said road, crossing the Big Blue
river by the old route below Marysville, to the place of beginning.
Twelfth district.-Commencing at the mouth of Soldier creek;
thence up said creek to the head of the main branch; thence due north
to the northern line of the Territory; thence west by the same to the
eastern line of the eleventh district; thence south along the same to
the head of the Vermillion river, and down said river to the mouth;
thence down the north bank of the Kansas river to the place of
beginning.
'l'hirteenth dist~rict.-Commencing in the Kansas river, three miles
above the mouth of Stranger creek; thence in a northerly direction
by a line three miles west of said creek, and corresponding to the
course thereof, until it shall strike the southern line of the late Kickapoo reservation; thence along the southern and western line of said
reservation, and the western line of the late Sac and Fox reservation,
to the north line of the territory; thence west along said line to the
line of the twelfth district; thence by the same and down Soldier
creek to the mouth thereof, and down Kansas river to the place of
beginning.
Fourteenth district.-Commencing at the mouth of Independence
creek; thence up said creek to the head of the main branch, and
thence due "\vest to the line of the late Kickapoo reservation; thence
north along said line and the line of the late Sac and Fox reservation
to the north line of the Territory; thence along said line eastwardly
to the Missouri river, and down said river to the place of beginning.
Fifteenth district.-Commencing at the mouth of Salt creek, on the
Missouri river; thence up said creek to the Military road; thence
along the middle cf said road to the lower crossing of Stranger creek;
thence up said creek to the line of the late Kickapoo reservation, and
thence along the southern and western line thereof to the line of the
eleventh district; thence by the same and down Independence creek
to the mouth thereof, and thence down the Missouri river to the place
of beginning.
Sixteenth district.-Commencing at the mouth of Salt creek; thence
up said creek to the military road; thence along the middle of said
road to the lower crossing of Stranger creek; thence up said creek to

OF THE TERRITORY OF KANSAS.

9

the line of the late Kickapoo reservation; and thence along the same
to the line of the thirteenth district; and thence by the same along a
line corresponding to the course of the Stranger creek and keeping
three miles west thereof to the Kansas river; thence down the Kansas
river to the Missouri, and up the Missouri river to the place of
beginning.
November 8, 1854.-Commission issued to James S. Emery as a
justice of the peace for the first district, and oath administered.
1-tECORD OF OATH.
UNITED STATES OF AMERICA, (

Territory of J(ansas)

~ ss.

On this ninth day of November, A. D. 1854, before me; Andrew
H. Reeder, governor of the said Territory, personally appeared James
S. Emery, a justice of the peace in and for the first district of said
Territory, and being duly sworn according to law, deposes and says
that he will support the Constitution of the United States, and will
faithfully discharge the duties of his said office.
JAMES S. EMERY.
Sworn to and subscribed 1efore me, November 9, 1854.
A. H. REEDER.
November 9, 1854.-Commission issued to Joel 0. Grover as constable for the first c~.
RECORD OF OATH.
uNITED STATES OF AMERICA' (

Ten·ito1·y of Kansas)

~ ss.

On the thirteenth day of November, A. D. 1854, before me, James
S. Emery, a justice of the peace in and for the :first district of said
Territory, personally came Joel Grover, a constable in and for the
said district ancl Territory, and being duly sworn according to law,
deposes and says that he will support the Constitution of the United
States, ancl faithfully discharge the duties of his said office.
JOEL GROVER.
Sworn to and subscribed before me.

.J. S. EMERY,
Justice of the Peace.
Novemve't 10, 1854.-Proclamation issued for an election to be held
in the Territory on the 29th instant, for the election of a delegate to
the Hom;;e of Representatives of the United States, and the places of
election fixed. Officers of election appointed and rules of proceeding
pre ·cribed as follows :
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ELECTION PROCLAMATION.
UNITED STATES OF AMERICA, (
Territory of Kansas,
5 ss ·

To the citizens and qualified voters of said Terr1:tory, greeting:

I, Andrew H. Reeder, governor of said Territory, by virtue of the
provisions of an act of Congress approved the thirtieth day of May,
A. D. 1854, entitled "An act to organize· the Territories of Nebraska and Kansas," do by these presents order and direct that an
election shall be held in the said Territory on Wednesday, the 29th
day of November instant, for the election of a citizen of the United
States, and a qualified voter and resident of said Territory, to the
office of delegate to the House of Representatives of the United States,
to serve until the fourth day of March next; and the qualified voters
of said Territory arerequested to assemble on said day within each
election district at the place of holding elections in such districts,
according to the schedule of election districts and places of election to
this proclamation annexed, within the hours therein specified, and
vote by ballot for such delegate. · And the judges who . shall be appointed to open and conduct the said election· will assemble in their
respective districts at the places for holding said election, and, having
made the necessary preparation and taken the oaths which shall be
prescribed, will open the polls for the reception of voters between the
hours of eight and ten, a. m., and keep the same open until six o'clock,
p. m., and will conduct the same, and make returns of said election according to the instructions contained in the schedule hereunto annexed.
Given under my hand and the seal of the Territory, this tenth day
[L. s.] of November, A. D. 1854.
A. H. REEDER , Governor, &c.
Attest : DANIEL W oonsoN,
Secretary.
Sched~tle

list of election districts cmd places of holding elections .

First district.-Place of election, office of Dr. Charles Robinson, in
the town of Lawrence.
Judges if election.-Nathanjel T. Johnson, Oliver T. Hanscome,
and William Miller.
·
Second district.-Place of election, the house of Paris Ellison) in
"Douglas city."
Judges of election.-Jonathan Cranmer, 0. H. Browne, and Andrew McDonald.
1'hird district.-Place of election, the house of Thomas Stinson, at
"Tecumseh."
Judges of election .-John Horner, L. D. Stateler, and Anthony
Wood.
Fourth district.-Place of election, the house of Dr. Chapman.
Judges of electimk--'-J oseph Barnard, James Powell, and Dr. Chapman.
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Fifth district.-Place of election, the house of Henry Sherman, on
the old John Jones' improvement on Pottawatomie creek.
Judges of election.-James Moore, John Van Horn, and Thomas Polk.
Sixth district. -Place of election, the house of H. T. Wilson, at
Fort Scott.
Judges of election.-Thomas B. Arnett, H. T. Wilson , and William
Godefroy.
Seventh district.-Place of election, the h ouse of Try McGee, at
Hundred-and-ten Miles creek, on the Santa Fe road.
J1tdges of election.-Try McGee, David Burge, and S. W. Boughton.
Eighth district.- Place of election, the house of Ingraham Baker, on
the Santa Fe road.
Judges of elec~ion.-Thomas Huffaker, Charles Withington, and
Ingraham Baker.
Ninth district.-Place of electior1. the house of ---Reynolds,
near the crossing of Seven Mile creek.
Judges of election.-Robert Wilson, Hannibal A. Law, and Thaddeus K. Mills.
Tenth clist,r ict.-Place of election, the house of S. D. Dyer, at the
crossing of tho Big Blue river.
Judges of election.-8. D. Heouston, Francis Burgereau, and S. D.
Dyer.
Eleventh district.-Place of election, the trading house of Marshall
& Woodward.
Judges of election.-R. 0. Bishop, S. M. B. Holmes, and William
Givens.
.
Twelfth distr-ict.-Place of election, the house of R. 0. Miller.
J?.tdges of election.-R. 0. Miller, E. G. Booth, and R. 0. Wanton.
Thirteenth district.-Place of election, the house of G. M. Dyer, at
the town of Osawkee.
Judges of election.-W. H. Tibbs, G. M. Dyer, and D. M. Bailey.
Fowrteenth district.-Place of election, the house of Benjamin
Harding, on the St. Joseph and Oregon road.
.
Judges of election.-J. W. Foreman, Benjamin Harding, and Samuel
Irvin.
Fijtanth district.-Placo of election, the house of Pascal Pensenean,
on the Fort Leavenworth and Oregon road;
Judges of election.-H. W. Jolley, James H. Frazier, and A. G.
Boyd.
Sixteenth district.-Place of election, the house of Keller and Kyle
IJeavcnworth city.
J·udfJeS of election.-D. Z. Smith, Benjamin H. Twombly and J. M.
Alexander.
Instructions to J1tdges of Elections.
~rhc

three judges will provide for each poll a ballot-box, with a slit
Before entering upon their duties they
will make and subscribe duplicate copies of the following oath:
vVe, - - - - - - - - do severally swear that we will perform
our duties as jnclges of tho election to be held this day in the - - di::;h·ict of the Territory of Kansas to the best of our judgment and
fi.n· the im:ertion of tho ticket.
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ability; that we will keep a correct and faithful record or list of persons who shall vote at said election; that we will poll no ticket from
any person who is not an actual bona fide resident and inhabitant of
said Territory on the day of election, and whom we shall not honestly
believe to be a qualified voter according to the act of Congress organizing said Territory; that we will reject the votes of all and every
non-resident whom we shall believe to have come into tho Territory
for the mere purpose of voting; that in all cases where we are ignorant
of the voter's right we will require legal evidence thereof by his own
oath or otherwise; that we will make a true and faithful return of the
votes which shall be polled to the governor of said Territory.
The polls will be open for the reception of votes between eight and
ten o'clock, a. m., and will be kept open continuously until six o'clock,
p. m., and then close unless voters are then offering to vote; and in
that case, as soon as votes cease to be continuously offered. The judges
will k eep two corresponding lists of persons who shall vote, numbering each name. When a dispute arises as to the qualifications of a
voter, the judges may examine tho voter or any other person, under
oath, upon "the subject; and the deciRion of a majority of the board
will be conclusive. When the poll is closed the judges will proceed
to open and count the votes, and will keep two corresponding tally
lists on which they will simultaneously tally as they are given by the
judges, who shall open and call out the votes, and without interference
or handling by any other person. When the votes are thus counted
off and the tally lists shall agree, the judges shall then publicly proclaim the result, and .s hall draw up and sign duplicate certificates in
the following form :
We, the undersigned, judges of an election held on the twentyninth day of November, A. D. 1854, at the house o f - - - - in the
- - district of the Territory of Kansas, for the election of a delegate
to the House of Representatives of the United StateR, do certify, upon
our oaths, and to the best of our knowledge and belief, that the following is a true and correct return of the votes polled by lawful resident voters, viz:
- - - - - received - - votes.
- - - - - received - - votes, &c.
Witness our hands this 29th day of November, A. D. 1854.
They will then carefully replace the said counted tickets into the
box with one copy of the oath and one list of voters and one tally list,
and one certificate of return, and having sealed up the said box, will
carefully preserve the same until called for by the governor of said
11 erritory in the event of its correctness being contested.
The remaining copy of the oath, list of voters, tally list, and return,
will bo taken by one of the judges, who shall deliver the same in person to the governor on or before Monday the fourth day of December
next, at his office at the house of Thomas Johnson in the first district. The judges of election will be sworn by a judge or justice of
the peace, or, in the absence of such officer, they 1nay be sworn by
one of their number, who shall, in his turn, be sworn by one of those
thus qualified, noting at the foot of the oath by whom it is adminis-
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tered. And the several judges of election are, by these presents, invested with full power and authority to administer the oath to each
other, and to voters and others, touching the right of any person to
vote, under all the pains and penalties of perjury attaching to oaths
administered by judicial officers. If one or more of the judges appointed should fail to attend; or refuse to serve, the vacancy may be
supplied by the voters on the ground at nine o'clock, a. m., and any
vacancy occurring in the board thereafter may be :filled by the remaining judges.
Qualifications of voters.

By the territorial bill it is provided as follows:
"That every free white male inhabitant above the age of twenty-one
years who shall be an actual resident of said Territory, and shall possess the qualifications hereinafter prescribed, shall be entitled to vote
at the first election: Pr·ovided, That the right of suffrage and of holding office shall be exercised only by the citizens of the United States
and those who shall have declared on oath their intention to become
such, anu shall have taken an oath to support the Constitution of the
United States and the provisions of this act: And provided further,
That no officer, soldier, seaman or marine, or other person in the army
or navy of the United States, or attached to troops in the service of the
United States, shall be allowed to vote or hold office in said Territory
by reason of being on service therein.''
The requisites of age and color are easily understood, that of residence is well defined in the law, and means the actual dwelling or inhabiting in the Territory to the exclusion of any other present domicil
or home coupled with the present bona fide intention of remaining
permanently for the same purpose.
When a voter is not a native of the United States, the proof of his
right to vote must be the production of his certificate of n·aturaliza. tion) or of his declaration of intention, under the seal of the court;
and the want of it cannot be supplied by his oath. In. case he has
only declared his intention to become a citizen, he must then be sworn
by the judges or a justice of the peace to support the Constitution of
the United States and the provisions of the "Act of Congress, approved May 30, 1854, to organize the Territories· of Nebraska and
Kansas.'' vVhen this latter oath is administered to a voter, the word
" oath'' should be marked opposite to his name on the list. 'rhe
eaning of the last proviso, relative to the army and navy, is, that the
persons designated in it shall not vote, if their presence in the Territory is referable only to the performance of their duties and the
obedience of orders. The officer or soldier who would vote must have
a residenc~, (the meaning of which is already explained,) irrespective
and independent of his presence here, under orders. It is, perhaps,
unnecessary to say that every voter can vote only in his own district.
Contested elections.

In case any person or persons shall dispute the fairness or correctness of the return of any election district, they shall make a writt~n
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statement directed to the governor, and setting forth tlie specific ·cause
of complaint or errors in the conducting or returning of the election
in said district, signed by not less than ten qualified voters of fu
Territory, and with an affidavit of one or more qualified voters to the
truth of the facts therein stated ; and the said complaint and affidadavit shall be presented to the governor on or before the fourth day of
December next, when the proper proceedings will be taken to hear and
decide such complaint.
A. H. REEDER, Governor, &c.
November 20, 1854.--Comnlission issued to J. Harvey Day as justice of the peace for the sixteenth district, and Ram e day oath administered.
RECORD OF OATil.
UNITED STATES OF AlYIERICA,

l

Territory of Kansas,
~ ss ·
On this twentieth day of November, A. D. 1854, before me, the
undersigned, governor of the said Territory, personally appeared
·Jeremiah Harvey Day, a justice of the peace in and for the sixteenth
district of said Territory, who, being duly sworn, deposes and says
that he will support the Constitution of the United States, and will
faithfully perform the duties of his said office.
J. HARVEY DAY.

Sworn to and subscribed November .20, 1854, before
A. H. REEDER, Governor, &c.
November 20, 1854.-Commission issued to Alfred Cunningham
as constable for the sixteenth district, and same day oath administered, as follows ;
RECORD OF OATH.
UNITED STATES OF AMERICA, (

Territory of Kansas,
S ss ·
On this twentieth day of November) 1854, before me, the undersigned, governor of said Territory, personally appeared Alfred Cunningham, a constable for said Territory, in and for the sixteenth district) and being duly sworn, deposes and says that he will support the
Constitution of the United States, and well and faithfully perform the
duties of his said office.
ALFRED CUNNINGHAM.

Sworn to and subscribed November 20, 1854, before
A. H. REEDER, Governor, &c.
November 21, 1854.-John A. Halderman, esq., appointed executive clerk during the temporary absence of Mr. Williams.
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November 24, 1854.~Executive office removed to the house of
Thomas Johnson, at the Shawnee Mission of Methodist Episcopai
Church.
November 25, 1854.-Issued the following supplemental proclamation for the formation of the seventeenth election district:
PROCLAMATION.
uNITED STATES OF AMERICA' (

Terrritory of Kansas,
~ ss.
Whereas, by proclamation bearing date the tenth day of November
instant, an election for a delegate to represent said Territory in the
House of Representatives of the United States bas been ordered to be
held on the 29th day of November instant, at the several places and
within the several districts on said proclamation set forth; and whereas it seems expedient that the first district should be divided, now,
know all men by these presents, that I, Andrew H. Reeder, governor
of saicl Territory, do, by these presents, order and direct that a new
election district shall be organized, to be called the seventeenth
district, as follows: Beginning at the mouth of Kansas river; thence
up sai<l river to the mouth of Cedar creek; thence up said creek to the
Santa F~ road; thence by said road and the Missouri State line to the
place of beginning; and that Thomas J obnson, Cyperian Chouteau,
and Davis Thayer, arc appointed the judges of said election, in said
district, who arc hereby invested with the same power and authority,
and made subject to the same duties and instructions as are contained
in the aforesaid proclamation bearing date the lOth day of November;
and the qualified voters residing within said bounds will assemble at
the house of B. F. Robinson and vote for such delegate under all the
rules,. regulations, and restrictions contained in said proclamation.
Given under my hand and the seal of said Territory, this 25th day
[L. s.] ofNovember, 1854.
A. H. REEDER, Governor,&c.
Attest: DAN. WOODSON, Secretary.

Novemberr 25, 1854.-Commission issued to Thomas W. Waterson
as justice of the peace for the fourteenth district, and same day oath
administered.
RECORD OF OATH.
UNITED STATES OF AMERICA,

I 88

Terrritorry of Kansas,
~ •
On this 25th day of November) A. D. 1854, before the undersigned,
governor of saicl Territory, personally appeared Thomas W. Waterson, a justice of the peace of said Territory, and being duly sworn,
deposes and says that he will support the Constitution of the United
States, and faithfully perform the duties of said office.
THOMAS W. WATERSON.
Sworn to and subscribed November 25, 1854, before me.
A. H. REEDER, Governor, &c.
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November 25, 1854.-Commission issued to James R. Whitehead.
as constable for the fourteenth district, and same day oath administered, as follows:
RECORD OF OATIL
UNITED STATES OF AMERICA, (

Territory of Kansas,
~ ss ·
On this 25th day of November, A. D. 1854, before the undersigned)
governor of said Territory, personally appeared James R. Whitehead,
a constable of said Territory, and being duly sworn, deposes and says
that he will support the Constitution of the United States, and will
faithfully perform the duties of said office.
JAMES R. WHITEHEAD.

Sworn to and subscribed November 25, 1854, before me.
A. H. REEDER, Governor, &c.
October 3, 1854.-0ommission issued to Samuel D. Lecompte, of
· the State of Maryland, as chief justice of the Territory.
RECORD OF OATH.
UNITED STATES OF AMERICA, (

Territory of f{ansas,
~ ss ·
On this fifth day of December, A. D. 1854, before me, the governor of said Territory, personally appeared Samuel D. Lecompte, chief
justice of the said Territory, who, being duly sworn, deposes and says
that he will support the Constitution of the United States and will
faithfully perform the duties of his said office.
SAMUEL D. LECOMPTE.
Sworn to and subscribed, December 5) 1854, before
·
A. H. REEDER, Governor, &c.
December 2, 1854.-0ommission issued to John Horner as justice
of the peace for the third district.
RECORD OF OATH.
UNITED STATES OF AMERICA, (

88

Territory of Kansas.
5 •
On the fifth day of December, A. D. 1854, before the subscriber,
governor of said Territory, personally appeared John Horner, a justice
of the peace of said Territory, and being duly sworn according to
law, deposes and says that he will support the Constitution of the
Uniteu States, and will faithfully discharge the duties of his said office.
JOHN HORNER.
Sworn to and subscribed before me, December 5, 1854.
A. H. REEDER.
December 6, 1854.-Commission issued to T. W. Hays, as constable
for the third district, and same day oath administered.
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RECORD OF OATH.
uNITED STATES OF AMERICA' ~
rn
·
,f'Kansas,
88 •
..L err'Ltory oJ

On this sixth day of December, A. D. 1854, before the undersigned,
secretary of said Territory, personally appeared T. W. Hays, a constable of said Territory, and being duly sworn according to law,
deposes and says that he will support the Constitution of the United
States, and faithfully perform the duties of his said office.
T. W. HAYS.
Sworn to and subscribed, December 6, 1854, before me.
DANIEL WOODSON, Secretary.
December 6, 1854.-Commission issued to William Braham as
justice of the peace for the fifteenth district.
RECORD OF OATIL
UNITED STATES OF AMERICA' {

~ ss ·

Territory of Kansas,

On this twenty-first day of December, A. D. 1854, before the subscriber, governor of said Territory, personally appeared William
Braham, a justice of the peace for the fifteenth district of said Territory,
and being duly sworn according to law, deposes and says that he will
support the Constitution of the United States, and will faithfully discharge the duties of his said office.
WILLIAM BRAHAM.
Sworn and subscribed before me, December 21, 1854.
A. H. REEDER, Governor, &c.
December 14, 1854.-Commission issued to James Kuykendall as
justice of the peace for the thirteenth district.
RECORD OF OATH.
UNITED STATES OF AMERICA' (

~ •
On this fourteenth day of December, A. D. 1854, before the subscriber, governor of the said Territory of Kansas, personally appeared
James Kuykendall, a justice of the peace of said Territory, who being
duly sworn, deposes and says that he will support the Constitution of
the United States, and will faithfully perform the duties of his said
office.
J. KUYKENDALL.
TerritoTy of Kansas,

88

Sworn and subscribed before me, December 14, 1854.
A. H. REEDER, Governor, &c.
Ex. Doc. 23--2
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Oath of Deputy Ma1·shal 0. B. Donalson.

l

UNITED STATES OF AMERICA,

5 ss ·

Territory of Kansas,

Personally appeared before me, Rush Elmore, associate justice in
and for the Territory of Kansas, Chauncey B. Donalson who) on oath,
says that he will support the Constitution of the United States, and
faithfully discharge the duties of deputy marshal, in and for the Territory of Kansas, aforesaid, so help me God.
C. B. DONALSON,
Sworn to an,d subscribed before me this, the tenth day of November,
A. D. 1854.
RUSH ELMORE,
Associate Justice Territ01·y of Kansas.
December 26, 1854.-Commission issued to Jonathan J. Cranmer,
.as justice of the peace for the second district, and oath administered.
RECORD OF OATH.
UNITED STATES OF Al\-IERICA,

Territory of Kansas,

l

5 ss ·

On this 26th day of December, A. D. 1854, before the undersigned,
governor of said Territory, personally appeared Jonathan J. Cranmer,
a justice of the peace for the second district of said Territory, who
being duly sworn, deposes and says that he will support the Constitution of the United States, and will faithfhlly diflcharge the duties of
bis said office.
JONATHAN J. CRANMER.
Sworn and subscribed before me, December 26, 1854.
A. H. REEDER.
Decembe1· 23, 1854.-Commission issued to Samuel D. Dyer, as justice of the peace for the tenth district.
December 4, 1854.-The judges of the several election districts made
return of the votes polled at the election held on the 29th day of November last, for delegates to the House of Representatives of the
United States, from which it appeared that the votes in the said
several districts were as follows, viz :
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Decembe1· 5, 1854.-0n exammmg and collating the returns, J.
W. Whitfield is declared by the governor to be duly elected delegate
to the Honse of Representatives of the United States, and same day
certificate of the governor, under the seal of the Territory, issued to
said J. W. Whitfield of his election.

JY.fr. Marcy to Governor Reeder.
DEPARTMENT OF STATE,

Washington, June 12, 1855.
Sin,: I am rlirectecl by the President to inform you that, with the
developments before him in reference to purchases of Kansas halfbreed reservations made by you in the Territory of Kansas, and in
hich, as you Btnte, Judges Johnston and Elmore of the supreme
court of the 'Territory, and JVIr. Isaacs, the district attorney participated, and in reference also to other speculations by you in lands of
the Territory, apparently in violation of acts of Congress, and of regulations of the departments, he feels embarrassed to see how, consistently with his convictions of duty) he can allow the present official
relation to the Territory of yourself, or of either of the other gentlemen named, to continue, unless the impressions which now rest upon
hi mind shall be removed by satisfactory explanations.
The President will, however, be glad to receive and consider any
e planations which you may desire to make in regard to the character
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and extent of the transactions above referred to, and particularly the
matters spoken of in the letter of G. W. Clark, Indian agent, dated
May 8, 1855, and addressed to the superintendent of Indian affairs.
for Kansas, a copy of which was forwarded to you at Easton, on the:
5th instant.
I am, sir) very respectfully, &c.,
W~ L. MARCY.

Han. A. H. REEDER,
Care of John Cochran, Su1·veyor, &c.,
City of New York.

Governor Reeder to Mr. Marcy.

SuAWNEE MrssroN,
Kansas Territory, June 26, 1855.
SrR: As promised in my brief note of the 13th instant, from New
York, I avail myself of the first opportunity to reply to your letter of
the 12th. That letter mentions as causes of complaint against me, in
the opinion of the President, "purchases of Kansas half-breed reservations made by me in the Territory of K.ansas," and also "other
speculations in lands of the Territory of Kansas, apparently in violalation of acts of Congress., and of regulations of the departments,"
and at the same time invites any explanation which I may desire to
give in regard to the character and extent of the transactions above
referred to, and particularly the matters spoken of in the letter of
G. W. Clarke, Indian agent, dated May 8, 1855.
I am thus put upon my defence to two separate charges: first, the
purchase of half-breed Kansas lands; and, secondly, other speculations in lands of the Territory, apparently in violation of acts of Congress and regulations of the department.
The very general manner in which these charges are stated, the
entire absence of any specification on which to make a point or raise
an issue, and the omission to state in what particular the President.
sees any wrong to have been committed, and what act of Congress or
regulation of the department has been violated, are matters of regret
and embarrassment to me, because they preclude confidence in the
pertinence of my reply. I need not inform so eminent a jurist as
yourself how impossible it is in matters of crimination and defence to
attain justice and truth without a distinct and unequivocal specification of the charge on the one side, and a direct, full, and pointed answer to it on the other. In the absence of these, parties may wander
in side issues) departures, evasions, and uncertainties, without ever
reaching a conclusion, and I therefore, with the highest respect, take
the liberty of calling your attention to this feature of your letter, as a
full apology for myself, in case I shall engage in the discussion of
matters which the President may not consider in issue, or shall not
be sufficiently full and certain in speaking of the point in which he
thinks he sees the wrong.
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In relation to the first charge of purchase of half-breed Kansas
lands, I have to say that I have purchased no such lands at all.
With others I have only agreed to purchase them in case the contemplated purchase shall receive the sanction and approval of the President, and this, in my opinion, is a material and substantial difference.
Until the President by his approbation, and the vendors, by the execution of their deeds, shall consummate the contract, it precludes us
from any interest in the land, and even the privilege of entering upon
or possessing it. Vendors and vendees until then preserve all their
rights unchanged and unaffected; and if the President shall not assent to the contracts, it will be the same as though they had never
been made.
If there is any wrong in the matter, it is not a wrong committed)
but at most only a wrong attempted, and, in the face of all probability, a wrong which we expected to be sanctioned by the President.
The papers were submitrted by us to the President on the --day of
January last for his approval, and as the government have been for years
past in the habit of approving similar contracts, we did not apprehend
any difficulty whatever. They were referred to the Indian Bureau, and
the Commissioner reported adversely to the confirmation, alleging that
the vendors had no right to sell; that there was no evidence of their
competency to manage their own affairs ; that there was no evidence
produced by us of the value of the land ; that the transaction had not
been brought to the notice of the Indian agent; that no certificate
was presented to the President to prove the official character of an
()fficer whom the President had himself appointed ; and that the purchase-money, (which was to be paid in cash when the deed was made,)
had not been sufficiently secured; and that in the opinion of the Commissioner the contract was demoralizing and disgraceful. Whether
this last reason was based upon the assumption of actual fraud in the
contract, or upon the Commissioner's idea that public officers had no
right to purchase, I confess I have never been able, after careful examination of the report, to discover. Upon receiving this report, the
President, on the-- day of January, without rejection or approval,
ordered the papers to be returned) doubtless with a view to enable us
to suvply the formal deficiencies demanded by business regulations of
the department of which we had been ignorant.
Vve inferred, of course, that the last reason above was not concurred
in by the President, or he would, at once, have disapproved the contracts and terminated the whole proceeding. We proceeded to supply
the formal deficiencies, and in the beginning of May last again laid
the papers before the President, with an argument and brief from myself to pro,-e, from opinions of the Attorney General and decision of the
Supreme Court, that the vendors had a right to sell ; depositions
proving their identity, their competency to manage their own affairs,
and the Yalue of tho land; }lroof that the matter had been brought to
the notice of the Indian agent, and that he had made no objection, to
which I add now my own assertion that I distinctly stated to him that
we hacl agreed to purchase one tract and would endeavor to contract
for others; and although Mr. Clarke denies, in a general 'vay, that
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the matter was brought before him, he is contradicted by my allegation, and the deposition of a disinterested witness.
These papers were not acted on by the President up to the 25th 1\:Iay,
and I have no knowledge that they have been acted on up to this time.
To the matters contained in them and my letter of April 1, 1855, to
Commissioner l\1anypenny, which the President informed me he had
read, I haYe but little to add, unless my attention shall be called to
some particular point. We knew that the vendors were entirely competent to manage their own affairs; and would have the aid of the
President in doing so. We knew that the transaction was honorable
and fair throughout, free from all fraud or deceit. We believed they
had the right to sell, and we believe so still, and although it is possible we may be mistaken in this particular, yet I would not be guilty
of so much disrespect to the President as to believe that he would
consider such an error cause of removal. We also believed that we
had the same right to buy as any other individuals, provided the
transaction was a fair one and marked by no imposition, deceit
or fraud. 1.Ve have already shewn that the transaction was marked
by fair and honorable dealing throughout, and that the vendors
had ample opportunity for consultation and deliberation, and for
this I refer to the depositions now before the President. If the
President is not satisfied on this point, I earnestly request that I may
be informed in what particular he differs from me, and upon what
facts his opinion is based, and it will be my pleasure to disprove any
and every statement tending to raise a doubt in that direction. If,
as the Commissioner alleges, there is a rule of the department that the
deed in such case shall be executed in y,resence of the agent, I have
only to say that as yet the deed remains to be made, and the vendors
and the President have control of the whole ma.tter, and can direct
how the agreement shall be consummated. That the matter was
(even in our ignorance of its necessity) brought to the notice of the
agent, who furnished his interpreter to assist in making the agreement, and considered the price a high one. I cannot conceive it to be
on this point that the President is embarrassed, for even if the agreement is to be treated as a deed, and if l\1r. Clarke's assertion is to outweigh my own, and the deposition of a disinterested witness, there
can be no complaint against ns except for the violation of an artificial
rule of which we were ignorant.
If these explanations have not touched the point which has raised
the President's embarrassment, I would, in view of the fact that the
President has all the memorials, contracts, depositions, &c., now
before him, in which all the points are raised, most respectfully
request that the point of difficulty may be succinctly stated, and that
the papers or copies of them be forwarded to me, and I will meet it
with all the directness and certainty of which I am capable.
In regard to the secoml charge I would respectfully request some
specification of what is alluded to, to enable me to reply satisfactorily
to you as well as myself.
It is to be implied from the charge that some complaint has been
nmde to the President, by some one, of specific acts clone by me in
violation of law or regulation, and I cannot suppose it would be re-
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ceived and acted on without being in writing. At least it must have
had form and shape; and even though I may not know my accuser, it
is not too much to ask that I may be informed of the particular act
which I am charged with having committed, and the particular law
I am charged with having viobted.
On turning to the letter of G. W. Clarke, Indian agent, to which
you refer me, I find that, in endeavcring to exculpate himself from
charges of official delinquency, he indulges in much general vituperation, which I cannot for a moment suppose you wish me to notice, and
the only matter to which I can judge that your general allusion can
apply, is an allegation that in October, 1854, I, with others, procured
claims to be marked upon the Kansas half-breed reservations. In reply I have only to say that, as stated, it is untrue. In October, 1854,
several gentlemen, including myself, happened to be at the house of
Mr. Ellison, in a portion of the Territory with which we were entirely unacquainted, and had never seen before. Being informed that
desirable claims were to be had in the vicinity open to pre-emption,
we requested that he would mark them out for us; and, knowing that
the Kansas half-breed lands were in the vicinity, but utterly ignorant
of their lines, we requeste<l him carefully to avoid entering upon them,
as we had no desire to trespass upon those reservations, and knew
perfectly well that the marking of a claim upon an existing reservation would be utterly fruitless and nugatory, resulting in the loss of
our labor without the least chance of benefit. Mr. Ellison professed
to know the lines, anJ assured us he wonld avoid these reserves. We
left before the claims were marked and I have never seen them since,
nor I do I know where they were made. I do not believe that
Messrs. Ellison and Kranmer made them upon these reservations,
or if they did I am satisfied they did it in a mistake of the lines.
Finding that we could not personally occupy them, and that, without occupancy, we could not acquire title to them, we abandoned
all idea of them, and have never looked after them from the day
they were made. That I endeavored to retain this claim and
advised an intruder to leave it is untrue. It is true that, in a
conversation with one of the gentlemen whom Mr. Clarke encouraged
to go on these lands, I ascertained that he was upon a section
for which we had contracted, and I informed him that he could not
possibly acquire any title there; that if the contracts were confirmed
'by the President we could not allow settlers to remain there. He then
inq_uirec.l if he could not also contract for a tract, and I stated to him
that there was one of the reservees who had for some time been offering to sell his section at four dollars per acre, and that if the President approved our contracts, he could without doubt purchase that
section. This conversation was, I think, in the month of February
last; antl so far from attempting to induce the gentleman to leave me
my claim, or take another for himself, I distinctly informed him that
it was impossible for any man to acquire by settlement or pre-emption
any interest or title to any of these reservations.
Most of the statements I have made in this communication are
clearly proven by the depositions and papers now before the President.
Those which arc not, and particularly my statement in regard to the
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n1atters charged in the letter of G. W. Clarke, I can establish beyond
all cavil by the testimony of most unexceptionable witnesses, if necessary.
I cannot conclude this letter without again urging upon yourself
and the President, as a matter of the simplest justice demandable by
the humblest man in the community, that I should be informed of the
particular act to which exception is taken, and the particular aspect
in which it is considered culpable; and if any law or regulation is
violated, what that law or regulation is. I cannot suppose that the
President has any desire to avoid a rule so necessary to a correct and
conscientious discharge of his own duty and so indispensable to the
exculpation even of the most innocent man, and the absence of which
is above all things calculated to bring the innocent and the guilty
into the same category; and I therefore ask it in the fullest confidence
that it will not be denied.
I am, sir, most respectfully, your obedient servant,
A. H. REEDER,
Governor of the Territory of Kansas.
Hon. W. L. MARCY,
Secretary of State, Washington.

Governor Reeder to Mr. Marcy.
SHAWNEE MISSION'

Kansas Territory, June 26, 1855.
SIR: Since my letter to you of this morning, I met Colonel E. C.
McCarty, and procured from him the enclosed statement, which he is
willing to verify by affidavit, if desired, but as there was no magistrate
convenient, except the two judges involved in the charge, and as
Colonel McCarty is one of the best and most reputable of the citizens
of his county, a member of the last Missouri legislature, and a gentleman of the highest character, I considered it sufficient as it is.
Very respectfully, your obedient servant,
A. H. REEDER,
Governor of the Territory of Kansas.
Hon. W. L. MARCY,
Secretary of State, TVashington.

SHAWNEE MISSION, June 26, 1854.
I, Edward C. McCarty, of Jackson county, Missouri, hereby state

that, in the early part of the month of October, he was at the house
of Paris Ellison, in the Territory of Kansas, on the south side of
Kansas river ; that in company with Governor Reeder, Judge Ellmore, Judge Johnston, Dr. Scott, of Virginia, J. B. Donalson; C. B.
Donalson, and C. A. Williams, he staid all night at the houses of
Paris Ellison and J. J. Kranmer; that in the morning, whilst the
party were preparing to start, Mr. Ellison stated that there was de-
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sirable land across the river open to pre-emption, and upon enquiry
being made by some of the party whether it did not interfere with the
Kansas half-breed lands, Mr. Ellison pointed out the place several
miles above where he said the half-breed Kansas lands ended, and
pointed out the place several miles below, where as he said the Delaware reservation ended. I was myself under the same impression as
to these lines. Some of Governor Reeder's party, himself included,
then requested Mr. Ellison to mark claims there for them as soon as
he would have time to do so, if he could make them, as he said, clear
of these reserves) which Mr. Ellison agreed to do, and the party left.
These claims were so marked, but I am satisfied they were abandonee\.
and nothing done by the claimants after they were marked.
In the month of November, or early part of December, 1854, I
stated to G. W. Clarke, Indian agent) that I intended to take a claim
there, and Clarke) in a jocular way, said that the land was in his
agency, and he would drive me off.
E. C. McCARTY.

Mrr. Hunter to Gover-nor Reeder.
DEPARTMENT OF STATE,

Washington, July 28, 1855.
SIR: Your communication of the 26th of June has been received
and submitted to the President. In reply, he directs me to say that,
after due consideration of the explanations which you offer in regard
to your purchase of Kansas half-breed lands, and the facts in the case
as reported to him and communicated to you by the Department of the
Interior, he finds nothing in those explanations to remove the impressions which he had previously entertained of the character of the
transaction.
He directs me further to say that your communication is not less
unsatisfactory in what it altogether omits to explain. The letter addresRecl to you by this department on the 1 lth ultimo distinctly mentioned other grave matters of accusation of the same class. You assume t1mt when circumstances exist in the conduct of a public officer
which. require the question of his dismissal from office to be considere(l, it is the duty of the Executive to make formal specifications of
charp;e, and upon this erroneous presumption you withhold explanation in regard to the matters alluded to, although they were peculiarly
within your own knowledge, and you could not but be well aware that
some of them, more especially the undertaking of sundry persons,
youn;;elf included, to lay out new cities on military or other reservations, in the Territory of Kansas, were undergoing official investigation within that Territory.
The incompleteness of that investigation at that time prevented its
being spoken of explicitly by this department; but it was taken for
granted that you would have cheerfully volunteered explanations upon
thiR sul~ject so far as you were concerned, more particularly as yon
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bad summoned the legislative assembly of the Territory to meet at
one of the places referred to, denominated in your official proclamation "Pawnee City." I have, therefore, by the <brection of the President, to notify you that your functions and authority as governor of
the Territory of Kansas are hereby terminated.
I am, sir, respectfi1lly, &c.,
\¥. HUNTER, Acting Sec1'etary.
ANDREW H. REEDER, Esq.,
Governor of the Ten·itory of Kansas.

Govenw1· Reeder to llfr . JJ![arcy.

RnAWNEE JHissioN, KANSAS '11ERRITORY,
TVestport Post Office, Mo., .August 15, 1855.
Sm, : The communication of Hon. W. Hunter, Acting Secretary of
State, dated July 28, 1855, post marked July 31, addressed to Fort
Leavenworth, and re-mailed at that office on the 14th instant, was
received by me to-day, in which I a1n notified that my functions and
authority as governor of the Territory of Kansas are terminated.
Very respectfully, your obedient servant,

A. H. REEDER.
Hon. W. L. MARCY,
Secretw·y of State, Washington.

[By Telegraph ]

WESTPORT,

l\1:o., DecernbeT 1, 1855.

I desire authority to call on the United States forces at Lea, enworth
to preserve the peace of this 'rerritory ; to protect the Rheri:ff of Douglass county, and enable him to execute the legal process in his hands.
If the laws are not executed, civil war is inevitable. An armed force
of one thousand men, with all the implements of war, it is said, are
at Lawrence. They have rescued a prisoner from the sheriff; burnt
houses, and threatened the lives of citizens. Immediate assistance is
desired. This is the only means to save bloodshed.
Particulars by mail.
WILSON SHANNON.
His Excellency FRANKLIN PIERCE,
Received, vVashington, December 3, 1855, 10 o'clock, 5 min., a.m.
7

DECEMBER 3, 1855.
Your dispatch is received. All the power vested in the Executive
will be exerted to preserve order and enforce the laws. On the receipt
of your letter, the preliminary measures necessary to be taken before
calling out troops will be promptly executed, and you will then be
fully advised.
FRANKLIN PIERCE.
WILSON SrrA~NON,
GovernoT of the Territory of ](ansas.
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ExECUTIVE OFFICE, SHAWNEE MrssroN,

Kansas Territory) November 28, 1855.
SIR: Affairs in this Territory are daily assuming a shape of real
Llauger to the peace an<l good order of society. I am well satisfied
that there exists in this Territory a secret military organization which
hat~ for its object, among other things, resistance to the laws by force.
Until within a few clays past I have looked upon the threats of
leading men and public papers who have placed themselves in an attitude of resistance to the laws, as not intended by those who made them
to be carried into execution. I am now satisfied of the existence of this.
secret military organization, and that those engaged in it have been
secretly supplied with arms and munjtions of war, and that it is the·
object ancl purpose of this organization to resist the laws by force.
The strength of this organization is variously estimated at from one
to two thousand, but I have no satisfactory data from which to estimate its real strength, and I do not believe they can command for any
given pnrpoRc more than one thonsancl men. They are said to be well
suppliml with R1mrpc' s rifles and revolvers, and that they arc bound
by an oath to aHsist and aid each other in the resistenco of the laws when
called upon RO to <lo. Independent of the disclosures made by those·
who formerly bclougc(l to this association and the hints thrown out in
·ome of the public journals in their interest, the most practical proof of
the truth of theRe allegations consists in their own acts. A few days since
a difficulty took place in Douglas county, some ten miles south of
J_Jawrence, between one oC these men and a man by the name of Coleman, from Virginia, in relation to a claim; in which the former was shot
and died immediately. Coleman was taken into custody for trial, by the
Hhcriff of that county, ancl to avoid all gronnd of objection as to legal
authority, Judge I;ecomptc was written to and requested to attend at.
the county scat (it being in l1is judicial district) and sit as an examining court. Iu the meantime a large body of armed men, said to be
from three to tour hundred, collected at and near Lavvrenc·e for the
avowed purpose of rescuing Coleman from the sheriff and executing·
him without a trial. Coleman claims that he shot the man strictly in
self-<lcfcnce and is willing to abide a judicial investigation and trial.
On Monday last a warrant was issued against one of this band of men
for threatening the life of one of his neighbors, and placed in the
handH of tho sheriff of the county for execution, who) with a posse of
orne ten men, arrested him on Tuesday night, and as he was conveying the prisoner to Lecompton, he was met about two o'clock in the
morning lJy a hand of these men, consisting of between forty and fifty,
all armecl with Sharp's rifles and revolvers, who forcibly rescued the
pri. oner out of his hands, and openly proclaimed that there were no
offieers or law in this Territory. In the settlement in which these trans- ·
action:-; took phce there were from sixteen to twenty law and order familieH and about one hundrc free soil families. At the last ad vices three
of the luJHHeH of the former had been burnt down by this armed band.
Cattle ]w,cl been killed, and a considerable amount of corn anu other
personal}n·opcrty destroyed, and the whole law and order population
of that neighborhood, induced by terror, had fled, except two families,
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whose lives were threatened. Helpless women and children have been
forced by fear and threats to flee from their homes, and seek shelter
.and protection in the State of Missouri. Measures were being taken
by the legal authorities to procure warrants against these lawless men,
and have them arrested and legally tried. Under these circumstances
the sheriff of the county has called on me for three thousand men to
aid him in the execution of the warrants in his hands, and to protect
him and his prisoner from the violence of this armed force. The force
required by the sheriff is fi:u beyond what I believe to be necessary,
and indeed far beyond what could be raised in this Territory. From
five to eight hundred men will be amply sufficient, I have no doubt,
to protect the sheriff, and enable him to execute the legal process in
his hands. With the view of giving to the sheriff the requisite aid,
I have issued orders to Major General Richardson, of the northern
division of militia of this Territory, a prudent and discreet man, a
copy of wh~ch I send you herewith. I also send you a copy of a
request I have made of General Strickler, who resides ·in the adjoining
county to Douglas. These are the only orders I have thought it
necessary to issue, by means of which I believe a sufficient force will be
raised to protect the sheriff, and enable him to execute the legal process in his hands.
The time has come when this armed band of men, who are seeking
to subvert and render powerless tl1e existing government, have to be
met and the laws enforced against them, or submit to their lawless
dominion. If the lives and property of unoffending citizens of this
Territory cannot be protected by law, there is an end to practical
government and it becomes a useless formality.
The excitement along the border of Missouri is running wild, and
nothing but the enforcement of the laws against these men will allay
it. Since th 1; disclosure of the existence and purposes of this secret
military organization in this Territory, there has been much excitement along the borders of Missouri, but it has been held in check,
heretofore, by assurances that the laws of the rrerritory would be
enforced, and that protection would be given to the citizens against
all unlawful acts of this association. This feeling and intense exciten1ent can still be held in subordination if the laws are faithfully
executed, otherwise there is no power here that can control this border
excitement and civil war is inevitable. This military organization is
looked upon as hostile to all southern men, or rather to the law and
order party of the Territory, many of whom have relations and friends,
and all have sympathizers in Missouri, and the moment it is believed
that the laws will not furnish adequate protection to this class of
citizens against the lawless acts of this armed association, a force will
be precipitated across the line to redress real and supposed wrongs
inflicted on friends that cannot be controlled, or for the moment
resisted. It is · in vain to conceal the fact) "\Ye are standing on a
volcano, the upheavings and agitations b neath we feel, and no one
can tell the hour when an eruption may take place. Under existing
circumstances the importance of sut:ltaining the sheriff of Douglas
county, and enabling him to execute his process, independent of other
considerations connected with the peace and good order of society, will
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strike you at once; and to do this by the aid and assistance of the
citizens of this Territory is the great object to be accomplished, to
avoid the <lreadful evils of civil "\Var. I believe this can be done; in
this however, I may be mistaken. No efforts shall be wanting on
my part to preserve good order in the Territory, and I will keep you
constantly advised of the progress and state of things here.
I have the honor to be your obedient servant,
WILSON SHANNO~.
His Excellency FRANKLir PIERCE.

HEADQUARTERS, SHAWNEE MISSION'

Kansas Territory, November 27, 1855.
Sm: Heliable information has reached me that an armed military
force is now in Lawrence and that vicinity, in open rebellion against
the lawR of this territory, and that they have determined that no process in the lutmh; of the Rheriff of that county shall be executed. I
have received a letter from S. J. Jones, sheriff of Douglas county,
informing me that llC had arrested a man under a warrant placed in
his hands, and while conveying him to Lecompton he was met by an
armed force of Rome forty men, and that the prisoner was taken out
of his custody, aiHl O}Jen defiance bid to the law. I am also duly
advised that an armed band of men have lmrnt a number of houses,
destroyc<l personal property, and turned whole itunilics out of doors
in DouglaH county. Warrants will be issued against those men, and
placed in the hands of the sheriff of Douglas county for execution.
He has written to me, demanding three thousand men to aid him in
the execution of the process of the law and the preservation of peace.
Yon are, therefore, hereby ordered to collect together as large a.
force as you can in your division, and repair "·ithout delay to Lecompton, and report yourself to S. J. Jones, the sheriff of Douglas county,
together with the number of your forces, nnd render to him all the
aid and assistance in your power, if requir<:cl in the execution of any
legal process in his hands. The forces llnder your command are to
be used for the sole purpose of aiding the sheriff in executing the law,.
nd for no other purpose.
I have the honor to be your obedient servant,
WILSON SHANNON.
ajor General WILLIAM P. RICHARDSON.

HEADQUARTERS, SHAWNEE MISSION,

I(ansas Territory, November 27, 1855.
SIR: I am this moment advised, by letter from S. J. Jones, sheriff
of Douglas county, that while conveying a prisoner to Lecompton,
hom he has arrested by virtue of a peace warrant, he was met by a
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band of armed n1en, who took said prisoner forcibly out of his possession, and bid defiance to the execution of all law in this Territory.
He has demanded of me three thousand men to aid him in the execution of the legal process in his hands. As the southern division of
the militia of this Territory is not organized, I can only request you
to collect together as large a force as you can, and at as early a day
.as practicable report yourself, with the forces you may raise, to S. J.
Jones, sheriff of Douglas county, and to give him every assistance in
your power, in the execution of the legal process in his hands.
-whatever forces you may bring to his aid are to be used for the sole
purpose of aiding the said sheriff in the execution of the law, and no
other. It is expected that every good citizen will aid and assist the
1awful authorities in the execution of the laws of the Territory and
-the preservation of good order.
Your obedient servant,
WILSON SHANNON.
General H. J. STRICKLER.

EXECUTIVE OFFICE,
Shawnee Mission, K. T., December 11, 1855 .
.SIR: In my dispatch to you of the 28th ultimo, I advised you of the
threatened difficulties in relation to the execution of the laws of this
'Territory in Douglas county. The excitement which then existed continued to increase, owing to the aggravated reports from Lawrence
and that vicinity in relation to the rnilitary preparations that were
being made to attack the sheriff and resist the execution of the laws.
The excitement increased and spread, not only throughout this whole
Territory, but was worked up to the utmost point of intensity in the
whole of the upper portion of Missouri. Armed men were seen rushing from all quarters towards Lawrence, some to defend the place,
and others to demolish it. The orders I had issued to Major Gen- eqtl Richardson and General Strickler had brought .to the sheriff of
Douglas county a very inadequate force for his protection, when compared with the forces in the town of Lawrence. Indeed, the militia of
·the Territory being wholly unorganized, no forces could be obtained
except those who voluntarily tendered their aid to the sheriff, or to
Generals Richardson and Strickler. The whole force in the Territory
thus obtained did not amount to more than three or four hundred
men, badly armed) and whoily unprepared to resist the forces in Lawrence, which amounted, at that time, to some six hundred men; all
remarkably well armed with Sharp's rifles and other weapons. These
facts becoming known across the line, in the State of Missouri, large
numbers of men from that State, in irregular bodies, rushed to the
county of Douglas, and many of them enrolled themselves in the
'sheriff's posse. In this state of affairs, I saw no way of avoiding a
deadly conflict but to obtain the use of the United States forces at
Fort Leavenworth, and with that view I addressed you a telegraphic
-dispatch, and received on the 5th instant your very prompt and satis-

OF THE TERRITORY OF KANSAS.

31

factory reply of the 4th instant, a copy of which I immediately transmitted, by special dispatch, to Colonel Sumner, with the request that
he would accompany me with his command to the scene of difficulty.
In reply, I was informed he would immediately do so, having no
doubt that in due time proper instructions would be received from the
War Department. Information, however, which I received from both
parties convinced me that my presence was necessary to avoid a conflict, and without waiting for Colonel Sumner, I repaired to the seat
of threatened hostilities, at the same time advising Colonel Sumner,
by special dispatch, of this movement. On my way to Lawrence, I
met a dispatch from Colonel Sumner, informing me that, upon reflection, he had changed his determination, and that he would not march
with his command until he had received orders from the proper department, but that he would be ready to move with his command the
moment such orders came to hand. I proceeded as rapidly as possible
to the camp of General Strickler, on the Wakarusa, six miles east of
Lawrence, and arrived in camp about three o'clock on the morning of
the sixth instant. I found that General Strickler, as well as General
Richardson, had very judiciously adopted the policy of incorporating
into their respective commands all the irregular forces that had
arrived. This was dono with the view of subjecting them to military
orders and discipline, and to prevent any unlawful acts or outbreaks.
The great danger to be apprehended was from an unauthorized attack
on the town of Lawrence, which was being strongly fortified, and had
about one thousand and fifty men, well armed, to defend it, with two
pieces of artillery, while, on the ot]Jer side, there was probably in all
near two thousand men, many of them indifferently armed, but having
a strong park of artillery. I found in the camp at Wakarusa a deep
and settled feeling of hostility against the opposing forces in Lawrence,
and apparently a fixed determination to attack that place and demolish
it and the presses, and take possession of their arms. It seemed to be
a universal opinion in the camp that there was no safety to the law
and order party i11 the Territory while the other party were permitted
to retain their Sharp's rifles, an instrument'used only for war p.urposes.
After mingling with all the leading men in the vVakarusa camp, and
urging on them the importance of avoiding a conflict of arms, that
such a step would probably light the torch of civil war and endanger
the very Union itself, I still found that there was a strong desire with
all, and a fixed determination with many to compel the forces in
Lawrence to giYe up their arms. Believing that such a demand
would lead to a confliet which, if once commenced, no one could tell
where it would cud, and seeing no way to avoid it except by the aid
of the United States forces, I again wrote another communication to
Colonel Sumner, and sent it to him by special dispatch about three
o'clock on the morning of the 7th instant, requesting his presence;
a copy of which I send you herewith, marked E. I received no reply
until my return to this place, after the difficulty had been arranged.
I seml you a copy of this reply, marked F. Early on the morning
of the 7th instant I repaired to the camp at Lawrence, and found
them busily engaged in their fortifications and in drilling their
forces, and had a fnll and satisfactory intervie·w with the committee
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appointed by the forces in Lawrence, in relation to the impending
difficulties. So far as the execution of the laws were concerned we
had no difficulty in coming to a satisfactory understanding. It was
at once agreed that the laws of the Territory should have their regular course, and that those who disputed their validity should, if they
desired to do so, test that question in the judicial tribunals of the
count1:y; that, in the meantime, no resistance should be made to their
due execution, and the citizens of Lawrence and vicinity were, when
properly called on, to aid in the arrest of any one charged with their
violation, and aid and assist in the preservation of the peace and good
order of society; while, on my part, I gave them every assurance in my
power that they should be protected in all their rights and defended
against any unlawful aggressions. It is proper I should say that
they claimed that a large majority of them had al-ways held and inculcated the same views. The assurances I received entirely satisfied me
that no one against whom a writ had issued was then in Lawrence;
that they ~ad all fled, and that they were harboring, concealing, or
defending no one against whom a writ had been issued, and that hereafter there would be no combined effort made to prevent the service of
any process in the county of Douglas. This was entirely satisfactory
and all that had been desired. But to satisfy the forces that surrounded Lawrence so that they could 1e induced to retire in order was
the great difficulty to be overcome. To issue an order to the sheriff
to disband his posse, and to Generals Richardson and Strickler to disband their forces, would have been to let loose this large body of men,
who would have been left without control to follow the impulse of
their feelings, which evidently was to attack and disarm the people
of Lawrence. Early on the morning of the 8th, through the influence of some leading men, I procured thirteen of the leading
captains in the vV akarusa camp to be appointed a committee to
confer with a committee from the Lawrence camp, to meet at
Franklin, midway between the two hostile forces. I proceeded to
the Lawrence camp and returned to Franklin in the evening with
the committee, where the proposed interview took place. This
interview, which lasted for some time, resulted in producing a better
state of feelin6, and the committee from the Wakarusa camp were
satisfied to retire without doing anything more, a.nd so reported to
the army. This, with the active exertions of myself and others, produced a better feeling among the men, and by daylight on the morning
of the 9th I felt I could with safety order the forces to disband, and
accordingly done so. They retired in order and refrained from any
act of violence, but it was evident there was a silent dissatisfaction at
the course I had taken. But I felt conscious I was right, and thatmy
course would be sanctioned alike by the dictates of humanity and
sound policy. I returned to Lawrence on the 9th and remained until
the morning of the lOth, when, everything being quiet and safe, I
returned to this place. Everything is quiet now, but it is my duty
to say to you frankly that I have forebodings as to the future. The
militia or volunteer corps cannot be relied on to preserve the peace in
these civil party contests, or where partisans arc concerned. A call on
the militia will generally only bring in conflict the two parties. I am
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satisfied that the only forces that can be used in this Territory in
enforcing the laws or preserving the peace are those of the United
States, and with this view I would suggest that the executive of this
Territory be authorized to call on the forces of the United States when
in his judgment the 11nblic peace and tranquillity or the execution of
the laws may require their assistance. Should there be an outbreak
it will most probably be sudden, and before orders can be obtained
from Washington the crisis will have passed. I send you herewith
the copies of various affidavits, letters, &c., which will give you some
information in detail touching the subject matter of this dispatch.
I have the honor to be your obedient servant,
WILSON SHANNON.
His Excellency FRANKLIN PIERCE.

UNITED STATES OF AMERICA, {
TeTrito?'y of Kansas,
~ ss ·
Be it remembered, that on this sixth day of December, in the year
A. D. 1855, personally appeared before me, J. M. Burrell, one of the
associate justices of the supreme court of the said Territory of Kansas,
Harrison Buckley, of lawful age, who being by me duly sworn, saith
that he is a citizen of the county of Douglas, and has resided therein
since 30th day of March last, and has resided during all that time at
Hickory Grove; that he was informed on good authority, and which
he believed to be true, that Jacob Branson had threatened his life,
both before and after the difficulty between Coleman and Dow, which
led to the death of the latter. I understood that Branson swore that
de11onent should not breathe the pure air three minutes after I returned, this deponent at this time having gone down to Westport, in
Missouri; that it was these threats, made in various shapes, that made
this deponent really fear his life, and which induced him to make
affidavit against the said Branson, and procure a peace warrant to
issue, and be placed in the hands of the sheriff of Douglas~ county;
that this deponent \vas with the said sheriff (S. J. Jones) at the time
the said Branson was arrested, which took place about two or three
o'clock in the morning; that Branson was in bed when he was arrestell hy said sheriff; that no pistol or other weapon was presented at the
sailt Branson by any one; that after the arrest and after the company
with the sheriff had proceeded about five miles in the direction of
Lecompton, the county seat of Douglas county, the said sheriff and his
pos c were Hot upon by about between thirty and forty men, who came
out from hchinu a house, all armecl with Sharp's rifles, and presented
their gnm; cocked, and called out who they \vere; and said Branson
re}Jlied that they had got him a prisoner; and these arm~d men called
on him to come away. Branson then went over on their side, and
Sheriff J·oncs sttitl they were doing something they would regret hereafter in resisting the laws ; that he was sheriff of Douglas county, and,
as such, had arrested Branson. These armed men replied that they had
nola ws, no sheriff and no governor, and that they knew no laws but their
guns. The sheriff, being overpowered, said to these men, that if they
Ex. Doc. 23-3
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took him by force of arms he had no more to say, or something to that
import, and then we rode off.. This d.eponent f~uther states that there
has been three houses burned m the Hickory Point settlement; one was
this deponent's house, another belonged to Josiah Hargis, and ~he
third to said Coleman. All I had in the world was burned up, leavmg
my wife and children without clothing. This deponent's wife and
four children fled to Misso ui, where they still remain with their relatives. The house of deponent was burned down, as it is said, shortly
before daylight in the morning. The wives and children of both Coleman and Hargis also fled to Missouri, where they still remain. There
were about fifteen or sixteen law-abiding families in the settlement
called the Hickory Grove settlement about the time these difficulties
sprung up; they have all been forced by terror and threats of these
armed men to flee with their wives and children to the State of Missouri for protection, and still remain there. These armed men have
repeatedly in. my presence said that they -vvould resist the law by force,
and there was no law in this 'J.lerritory. These threats have been repeatedly made by these men for the last three months. And further
this deponent saith not.
H. H. BUCKLEY.
Sworn and subscribed the day and year above stated before me.
J. M. BURRELL,
Associate J1.tstice Supreme Cmtrt, I(ansas Territory.

UNITED STATES OF AMERICA, ~
m
't
-..1' TT
.
SS,

1 ern m·y oJ .n.ansas,
Be it remembered, that on this 7th day of December, A. D. 1855,
personally came before me, S. G. Cato, one of th€ associate justices of
the supreme co~rt of the Territory of Kansas, Josiah Hargis, of lawful age, who being by me duly sworn, deposeth and saith, that on or
about the 26th day of November, 1855, in Douglas county sheriff
Jones called upon me, with nine others, to act as a posse to ar~est one
Jacob Branson, under a peace warrant issued by Hugh Cameron, a
justice of the peace; that he proceeded with said sheriff to Hickory
Point, in said county, and there arrested said Branson with whom
they proceeded in the direction of Lawrence. When ne~r a house on
the vVakarusa an armed mob of persons, amounting to between thirty
and forty, rushed from behind said house, and by force did rescue said
Branson out of the hands of said sheriff and posse and in defiance
of said sheriff's command, take said Branson and' refuse to deliver
him to said sheriff. That the said sheriff told the said mob that he
held s~id Branson under a peace warran.t proper!y issued by a legally
authonzed offi~er; and that ~e was s~1enff. of said county of Douglas,
and charged with the executiOn of said wnt. The leader of said mob
replied to said officer that they knew him as Mr. Jones, but not as
sheriff of Douglas county. He then told them that he would call out
the militia to enforce the law. Their reply was that he could not get
men to enforce said law. He told them then that he would call on the
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governor for assistance; to which the said mob replied that they had
no laws and no officers, and to pitch in. Said mob stood with their
guns cocked and presented at the time of said rescue.
This deponent further saith, one H. W. Buckley, of said county of
Douglas, was with said sheriff at the time of said rescue, as one of
said sheriff's posse; that during the same night on which said rescue
was made Raid affiant saw a light in the direction of said Buckley's
house, and that he fully believes said house was at that time burned.
That he believes, from circumstances within his knowledge, that said
house, together with his own, was burned by persons concerned with
said mob; and that he has reason to believe that some of said houses
were fired by said Branson aforesaid, assisted by a German, commonly
called Dutch Charley; and they were counselled and advised thereto
1)y one Farley. This affiant further says, that at the time of the rescue
of said prisoner he was at a house near Hickory Point, and that he
there saw three women, who told him that there had been an armed
force that day who notified them to leave, and all other pro-slavery families in the neighborhood; and since, said families have left said neighborhood and fled to the State of Missouri. Said affiant says that he
believes there were at that time in said neighborhood about fifteen
pro-slavery families, neaTly all of whom have fled, as aforesaid, to the
State of Mis. ouri, for protection. Said armed force was represented
to consist of from one hundred to one hundred and fifty armed men.
S. N. HARGIS.
Sworn and subscribed before me, S. G. Cato, associate justice of
Kansas Territory.

LAWRENCE, KANSAS TERRITORY'

January 21, 1856.
Sm: We have authentic information that an overwhelming force of
the citizens of Missouri are organizing upon our border, amply supplied with artillery, for the avowed purpose of invading this Territory, demolishing our towns, and butchering our unoffending free
State citizens. We respectfully demand, on behalf of the citizens of
Kansas, that the commandants of the United States troops in this
vicinity be immediately instructed to interfere to prevent such :ran
inhuman outrage. Respectfully,
J. H. LANE,
Chairman Executive Committee, K. T.
C. ROBINSON,
Chairman Committee of Safety.
.d

Attest:
J. H. GoomN, Sec'ry Ex. Com., K. T.
GEo. W. DEITZLER, Sec'ry Com. of Safety.
FRANKLIN PIERCE,

President U. S.
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LAWRENCE CITY, January 23, 1856.
SIR: We notified you that an overwhelming force, supplied with
artillery, was organizing upon our border for the avowed purpose of
invading I{ansas, demolishing the towns, and butchering the unoffending free State citizens-they constituting nineteen-twentieths of
the entire population. In addition to the relief respectfully demanded
in that notice, we earnestly request you to issue your proclamation
immediately, forbidding the invasion . We trust there may be no
delay in taking so important a step to prevent an outrage which, if
carried out as planned, will stand forth without a parallel in the
world's history.
Yours, respectfully,
J. H. LANE,
Chairman Executive Committee, K. T.
C. ROBINSON,
0 hairman Committee of Safety .
.PRESIDENT .OF THE UNITED STATES.

The Secretary of War to Colonels Sumner and Cooke.
WAR DEPARTMENT,
rVashington, February 15, 1856.
SIR: The President has, by proclamation) warned all persons combined for insurrection or invasive aggression against the organized
government of the Territory of Kansas, or associat:;cl to resist the
due execution of the laws therein, to abstain from such revolutionary
and lawless proceedings, and has commanded them to disperse and
retire peaceably to their respective abodes, on pain of being resisted by
his whole constitutional power. If, therefore, the governor of the
Territory, finding the ordinary course of judicial proceedings and the
powers vested in United States marshals, inadequate for the suppression of insurrectionary combinations or armed resistance to the
execution of the law, should make requisition upon you to furnish a
military force to aid him in the performance of that official duty, you
are hereby directed to employ for that purpose such part of your command as may in your judgment consistently be detached from their
ordinary duty.
In executing this delicate function of the military power of the
United States, you will exercise much caution, to avoid, if possible,
collision with even insurgent citizens, and will endeavor to suppress
resistance to the laws and constituted authorities by that moral force
which, happily, in our country, is ordinarily sufficient to secure respect to the laws of the land and the regularly constituted authorities
of the government. You will use a sound discretion, as to the
moment at which the further employment of the military force may
be discontinued, and avail yourself of the first opportunity to return
with your command to the more grateful and prouder service of the
soldier, that of the common defence.
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For your guidance in the premises, you are referred to the acts of
28th of February, 1795, and 3d of March, 1807, (see 1\filitary Laws,
pages 301 and 123,) and to the prodamation of the Prefliclent, a copy
of which is herewith transmitted.
Should you need further or more specific instructions, or should, in
the progress of events, doubts arise in your mind as to the course
which it may be prO}Jer for yon to pursue, you will communicate
directly with this department, stating the points upon which you
wish to be informed.
Very respectfully, your obedient servant,
JEFFERSON DAVIS,
Secretnry of TVar.
WAR DEPARTMENT, l!""'ebruary 15, 1856.
SIR: The foregoing is a copy of the letters addressed to Colonel
E. V. Sumner, United States army, commanding at Fort Leavenworth, and to Brevet Colonel P. St. George Cooke, commanding at
Fort Riley, awl is furnished for your information.
I have the honor to be, very respectfully, your obedient servant,
JEFFERSON DAVIS,
Sec'retary of TVar.
Ron. WrL'ON SnAN oN,
G01:ernor of J(an.c;us Territory.

DEPART.\fENT OF STATE,
TVashington, F ebruary 16, 1856.
SIR : I herewith enclose to you a copy of a proclamation by the President, dated the 11th instant, duly authenticated, and also a copy of
orders issued from the Department of War to Colonel Sumner and
Brevet Colonel Cooke, of the United States army.
The President is unwilling to believe that, in executing your duties
as governor of the Territory of Kansas, there will be any occasion to
call in the aiel of the United States troops for that purpose, and it is
enjoined upon yon to do all that possibly can be done before resorting
to that measure ; yet, if it becomes indispensably necessary to do so in
onler to execuLe the laws and preserve the peace, you are hereby authorized by the President to make requisitions upon the officers commanding the United States military forces at Fort Leavenworth and
Fort Riley, for such assistance as may be needed for the above specified
purpose.
While confiding in the respect of our citizens for the laws, and the
efficiency of the ordinary means provided for protecting their rights
and property, he deems it, however, not improper, considering the
peculiar situation of affairs in the Territory of Kansas, that you should
be authorized to have the power herein conferred, with a view to meet
any extraordinary emergency that may arise ; trusting that it will not
be used until you shall find a resort to it unavoidable, in order to insure the due execution of the laws and to preserve the public peace.
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Before any actual interposition of the military force on any occasion, you will cause the proclamation of the President, with which
you are herewith furnished, to be publicly read.
I am, sir, very respectfully, your obedient servant,
W. L. MARCY.
Hon. WILSON SrrANNON,
GoveTnor of the Territory of I(ansas.

BY TilE PRESIDENT OF THE UNITED STATES OF

AMER~CA.

A PROCLAMATION.
Whereas indications exist that public tranquility, and the supremacy of law in the Territory of Kansas, are endangered by the reprehensible acts or purposes of persons) both within and without the
same, who p~opose to direct and control its political organization by
force; it appearing that combinations have been formed therein to
resist the execution of the territorial laws, and thus in effect subvert
by violence all present constitutional and legal authority ; it also appearing that persons residing without the Territory, but near its borders, contemplate armed intervention in the affairs thereof; it also
appearing that other persons, inhabitants of remote States, are collecting money, engaging men, and providing arms for the same purpose ; and it further appearing that combinations within the Territory
are endeavoring by the agency of emissaries and otherwise to induce
individual States of the Union to intervene in the affairs thereof, in
violation of the Constitution of the United States:
And whereas all such plans for the determination of the future institutions of the Territory; if carried into action from within the
same, will constitute the fact of insurrection, and if from without,
that of invasive aggression, and will in either case justify and require
the forcible interposition of the whole power of the general government, as well to maintain the laws of the Territory as those of the
Union:
Now, therefore, I, Franklin Pierce, President of the United States,
do issue this my proclamation to command all persons engaged in
unlawful combinations against the constituted authority of the Territory of Kansas, or of the United States, to disperse and retire peaceably
to their respective abodes; and to warn all such persons that any
attempted insurrection in said Territory, or aggressive intrusion
into the same, will be resisted not only by the employment of the
local militia, but also by that of any available forces of the United
States: to the end of assuring immunity from violence and full protection to the persons, property, and civil rights of all peaceable and
law-abiding inhabitants of the rrerritory.
If, in any part of the Union, the fury of faction or fanaticism,
inflamed into disregard of the great principles of popular sovereignty,
which, under the Constitution, are fundamental in the whole structure
of our institutions, is to bring on the country the dire calamity of an
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arbitrament of arms in that Territory, it shall be between lawless
violence on the one side, and conservative force on the other, wielded
by legal authority of the general government.
I call on the citizens, both of adjoining and of distant States, to
abstain from unauthorized intermeddling in the local concerns of the
Territory, admonishing them that its organic law is to be executed
with impartial justice, that all individual acts of illegal interference
will incur condign punishment, and that any endeavor to intervene by
organized force will be firmly withstood.
I invoke all good citizens to promote order by rendering obedience
to the law; to seek remedy for temporary evils by peaceful means; to
discountenance and repulse the counsels and the instigations of agitators and of disorganizers; and to testify their attachment to their
country, their pride in its greatness, their appreciation of the blessings
they enjoy, and their determination that republican institutions shall
not fail in their hands, by co-operating to upholu the majesty of the
laws and to vindicate the sanctity of the Constitution.
In testimony whereof, I have hereunto set my hand and caused the
seal of tho United States to be affixed to these presents.
Done at the city of Washington, the eleventh day of February, in
[L
J the year of our Lord one thousand eight hundred and fifty-six,
· 8 · and of the independence of the United States the eightieth.
FRANKLIN PIERCE.
By the President:
W. L. MARCY,
Secretary of State.

Mr. Calhoun to M1'. Marcy.
WASHINGTON CITY,

February 16, 1856.

SIR: In compliance with your request for an estimate of the present

population of Kansas Territory, I furnish you with the result of a
-calculation based upon the vote said to be given last October. From
many inquiries of persons living in the various parts of Kansas, I
have no doubt the calculation approximates closely to the truth. The
united vote given to General Whitfield, and said to be given to Gov.ernor Reeder, makes about six thousand. If it be considered that in
a new country like Kansas a very large proportion of the inhabitants
are young men without families, an estimate of four, ur at most five,
inhabitants to each voter will not be judged far from the truth. This
will give from twenty-four to thirty thousand inhabitants in the Territory. But General Whitfield's fi·iends contend that the men voting
for Governor Reeder, acting under no restraint of law, increased his
vote greatly by double voting; and Governor Reeder's friends insist
that General Whitfield's vote was considerably increased by votes
given by citizens of Missouri. If these statements be true, the actual
voters of the Territory will be lessened; and the population, which is
estimated upon the votes, will fall below the above calculatjon. I leave
others to determine these disputed points, and give it as my opinion
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that there are not more than five times as many people in the Territory as there are voters, and that the number of voters does not exceed
six thousand.
Very respectfully, your obe client servant,
J. CALHOUN.
Hon. vV1\L L. MARCY, Secretary of State, U. S.,
TVashington City, D. 0.

ExECUTIVE 0FPICE,
Shawnee JJ:f,ission, K. T., December 2, 1855.
MY DEAR SIR: I have written a letter to Sheriff Jones, putting him
in possession of what I have done, and the expectations I have of getting from Washington authority forthwith to call on the United Btates
forces at tho fort. I have sent a dispatch to Colonel Sumner, and received a reply that he will be ready any moment to move with his
whole force as soon as the orders are received from Washington.
These orders are confidently expected in a day or two. I am desirous
to use the United States forces, as it will have a most salutary influence on these lawless men hereafter. When they find that the United
States forces can be used to preserve the peace and execute the laws of
this Territory, they ·will not be so r eady to put themselves in a hostile attitude. In the meantime, you will remain with Jones, the
sheriff, with an adequate force for his protection and the security of
his prisoner. The other forces under your command will remain at a
distance, and ready when called on to act. You will be careful in
preserving order, and restraining all illegal acts. Let everything
that is done be for the preservation of law and order, and the protection of the sheriff, and to enable him to serve the legal process in his.
hands. When these objects arc accomplished your command will
retire.
I shall accompany Colonel Sumner with the United States forces.
Yours, with great respect,
WILSON SHANNON.
Major General RICHARDSON.

W .AKARUSA, December 8, 1855.
SrR : You will repress all demonstrations of a disorderly character,
and make no movements except by order from me. If any attempt
should be made on Lawrence without orders, you will use your whole
force to check it. In the present state of negotiations, an attack on
Lawrence would be wholly unjustifiable.
Your obedient servant,
WILSON SHANNON.
Major General RICHARDSON.

OF THE TERRITORY OF KANSAS.

41

EXECUTIVE OFFICE, SHAWNEE MISSION'

Kansas T erritory, December 2, 1855.
I have received a reply to my dispatch to Colonel Sumner informing
me that he will be ready at a moment's warning to move with his
whole force, if desired, as soon as orders are received from Washington. My telegraphic dispatch to the President has been sent through
before this time, and I will receive in a short time, I have no doubt,
the authority desired to call on the United States troops. Under these
circumstances you will wait until I can get the desired orders from
Washington before attempting to execute your writs . This will prevent any effusion of blood, and will have a moral influence which will
prevent hereafter any resistance to the laws. When these lawless
men :fi.ncl that the forces of the United States can be used to preserve
order, they will not be so ready to put themselves in opposition. And,
if necessary, steps will be taken to station an adequate force in that
region to protect the people against lawless violence, and to insure the
execution of the laws. You will retain a force adequate to protect you
from violence and to guanl your prisoner. Any force beyond this had
better remain at a distance until it shall be ascertained whether their
aid will or will not be needed. The known deficiency in the arms and
all the accoutrements of \Y::tr, which necessarily must characterize the
law abiding citizens that have rushed to your assistance in the maintainancc of law will invito resistance on the other side, who are well
armed, and it iR wrong to }>lace these men in a position where their
lives may he endangered, when we will, in all probability, have an
ample force froin the fort in a few clays.
Show this letter to Major General Richardson and General Easten,
who, I am advised, have gone to your aid. They go to Lecompton,
but will join you wherever you are. Their forces are small, and may
be required for your IH'otection until advices are received from Washington.
I send you a letter to General Richardson, which you will please
place in his hands at as early a day as practicable. I refer him tothis letter to you for my views ; you will let him see it.
Let me know the nnrnber of warrants you have, and the names of
the defendants. I will probably accompany Colonel Sumner's com-mand. Yours, &c.,
\VILSON SHANNON.
Mr. JoNES, Sher(IJ.
December 4, 1855.
m: Enclosed is a dispatch from General Richardson, and accompanied I have the l10nor to inform you that I was in Lawrence yesterday and founcl two hundred and fifty men under arms, and about six
hundred men in the town willing to bear arms against the officers. In
camp Walmrusa, there is now about two hundred and fifty men under
my command.
Yours, respectfully,
H. J. STRICKLER.
Governor SnANNON.
Commanding second division.
CAMP OF WAKARUSA,
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HEADQUARTER's FrRsT CAVALRY,
Fort Leavenworth, Decembe1· 5, 1855-1 o'clock, a. m.
GovERNOR: I have just received your letter of yesterday, with the
telegraphic dispatch from the President. I will march with my regiment in a few hours, and will meet you at the Delaware crossing, on
the Kansas, this evening.
With high respect, your obedient servant,
E. F. SUMNER,
Colonel first ca1Jalry.
His Excellency WILSON SHANNON.

HEADQUARTERS FIRST CAVALRY,
Fort Leavenworth, December 5, 1855.
GovERNOR: On more mature reflection I think it will not be proper
for me to move before I receive the orders of the government. I shall
be all ready whenever I get them.
This decision will not delay our reaching the scene of difficulty, for
I can move from this place to Lawrence as quickly (or nearly so) as I
could from the Delaware crossing, and we could not of course go beyond that place without definitive orders.
With high respect, your obedient servant,
E. F. SUMNER,
Colonel First Cavalry, commanding.
His Excellency WILSON SHANNON.

WAKARUSA, December 6, 1855.
I send you this special dispatch to ask you to come to Lawrence as
soon as you possibly can. My object is to secure the citizens of that
place, as well as all others from a conflict of arms which, if once commenced, there is no telling where it will end. I doubt not but you
have received orders from Washington, but if you have not, the absolute pressure of this crisis is such as to justify you, with the President
and the world, in moving with your forces to the scene of difficulties.
It is hard to restrain the men here. rrhey are beyond my power of
restraint, or, at least, soon may be, to prevent them from making an
attack on Lawrence, which, if once made, there is no telling where it
will end. The presence of a portion of the United States troops in
Lawrence will prevent an attack, save bloodshed, and enable me to
get matters arranged in a satisfactory way, and at the same time
secure the execution of the law. It is peace, not war, that we want,
and you have the power to secure peace. Time is precious; fear not
but you will be sustained.
Be pleased to send me a dispatch.
vVith great respect,
WILSON SHANNON.
Col. SuMNER.
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HEADQUARTERS FIRST CAvALRY'
Fort Leavenworth, December 7, 1855.
GovERNOR : I have received your two letters of the 5th and 6th
instant. I regret extremely to disappoint you, but the more I reflect
upon it the more I am convinced I ought not to interpose my command
between the two hostile parties in this Territory, until I receive orders
from the government. We know that the whole matter is now in the
hands of the Executive, and it is an affair of too much importance for
any one to anticipate the action of the government. I am momentarily expecting to receive orders, and whenever they come I shall move
instantly, by night or by day. If you find those people bent on
attacking the town, I would respectfully suggest that they might be
induced to pause for a time on being told that the orders of the general government were expected every moment, and that there was no
doubt but these orders, framed from an enlarged view of the whole
difficulty, would give general satisfaction, and settle the matter honorably for both parties.
I am, governor, with much respect, your obedient servant,
E. F. SUMNER,
Colonel First Cavalry) commanding.
His Excellency WILSON SIIANNON;
Gove1·norr of J(ansas.

CAMP WAKARUSA, December 8, 1855.
SIR: Being fully satisfied that there will be no further resistance to
the execution of the laws of this Territory, or to the service of any
legal process in the county of Douglas, you are hereby ordered to cross
the Kansas river to the north side, as near Lecompton as you may find
it practicable with your command, and disband the same, at such time
ancll>lace, and in such portions as you may deem most convenient.
Yours, with great respect,
WILSON SHANNON.
Major General RICHARDSON.

CAMP V\7AKARUSA, KANSAS TERRITORY,
December 8, 1855.
SIR: Being fully sa6s:fied that there will be no further resistance to
the execution of the laws of this Territory, or to the service of any
legal proccRs in the county of Douglas, you are hereby ordered to disband your command at such time and place as you may deem most
convenient.
Yours, with great respect,
WILSON SHANNON.
General STRICKLER.
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KANSAS TERRITOPS'
Camp Walcantsa, Decembe'J' 8, 1855.
Having made satisfactory arrangements by which all legal proces&
in your hands, either now or hereafter, may be served without the aid
of your present posse, you are hereby required to di£band the same.
Yours, with great respect,
WILSON SHANNON.
S. J. JONES,
SheTijf of Douglas County.

LECOMPTON, KANSAS TERRITORY,
12 o' cloclc, p. m.
DEAR SrR: I believe it to be essential to the peace and tranquillity
of the Territory that the outlaws at Lawrence and elsewhere be required to surrender their Sharpe's rifles. There can be no security
for the future safety of the Eves and property of law-abiding citizens
until these lawless men are at least deprived of their Sharpe's rifles,
which we know have been furnished them for the purpose of resisting
the laws . In fact, law-abiding citizens will be compelled to leave the
Territory unless the outlaws are made to surrender their Sharpe's
rifles and artillery, if they have any. I do not, however, feel authorized from your instructions to me to make this demand. Should you
concur with me in opinion, please let me know by express at once.
A new express had better be sent in lieu of the bearer of this, as he
will be fatigued. I am diligently using every necessary precaution
to prevent the effusion of blood and preserve the peace of the Territory.
As the Sharpe's rifles may be regarded as private property by some,
I can give a receipt for them, stating that they will be returned to
their owners at the discretion of the governor.
Very respectfully, your obedient servant,
WM. P. RICHARDSON,
JJfaJor GeneTal in command.
His Excellency Governor vVILSON SHA NON.

CAMP CLARKE, D ecember 3, 1855.
DEAR SIR: I hasten to write you by our express, that is now on its
way, (12 o'clock,) at night; my house is a fortification. I am compelled to keep a guard with sentinels all night. Unless the violators
of the law are disarmed the country is ruined. If the troops should
withdraw without this being done, a partisan war will continue.
Murders, house-burnings, and all the outrages incident to civil war
will follow; or we (the law-abiding men) will have to withdraw
from the Territory, to our great pecuniary distress.
The outlaws have marked our men, they keep their movements se-

OF THE TERRITORY OF KANSAS.

45

crot, and we know not who is first to be attacked, or where it will be
made. We have learned, from ample authority, that more than one
hundred Sharp's rifles are distributed in this immediate neighborhood.
My next-door neighbors have them in possession; and only two days
ago ten armed men surrounded a member of my family with threatening language, and ended the interview with a threat to dispose of
myself. We, the law-abiding men, appeal to you) and insist that
nothing less than the surrender of the arms now held by the traitors
can satisfy the country. They are in open rebellion. They have
those arms for the special purpose of resisting the laws and avenging
supposed injuries. With these arms in hand they have forcibly rescued
prisoners from the hands of officers. They threaten to rescue others.
They arc protecting me11 who have broken custody; and in every sense
they are traitors, and giving aiel and comfort to traitors.
In haste, your friencl and obedient servant,

GEORGE W. CLARKE.
Governor WILSON SHANNON,
Shawnee JJiission.
N. B. I commend my family to your protection.

UNITED STAT I~~ OP A~mmcA,

Territm·y of Kansas:
Be it remembered, that on the 7th day of December, A. D. 1855,
personally came bof(n·e me S. G. Oato, one of the associate justices of
the supreme conrt of tho Territory of Kansas, Samuel J. Jones,
sheriff of the county of Douglas, and Territory aforesaid, of lawful
age, who being by me duly sworn, cleposeth and saith that on the
26th day of No,rember, A. D. 1855, he received from the hands of
Hugh Cameron, a legally appointed justice of the peace for said
county of Douglas, a peace warrant issued by said justice of the peace
and to him <1ircctecl as sheriff-obtained upon the oath of one H. W.
Buckley, agn,inst one Jacob Branson, and immediately after receiving
'd warrant he summoned a posse of ten men and proceeded to the
e of ,'ni<l Branson and made the arrest, and on his return he and
posse were met by a mob of some forty men, armed with Sharp's
, who forribly rescued tho priFJoner out of his hands, and defied his
ture, ~wearing at tho same time that they recognized no law in
th
rritory, or no officers from the governor to the lowest officer, and
relied only upon their rifles as the law of the land, and would at all times
de:£ nd tbemHchcs from being arrested by any process issued by any officer ofthe aitl rronitory. That he immediately made requisition on Gov.
il on Shannon for a sufficient force to enable him to arrest the said
Jacob Branson, mul c.·ecute other process in his hands as sheriff of said
county; that the Raitl Jacob Branson was taken into the town of Lawrence, in sai<l county, and there, as he verily believes, as he was informed by goo<l authority, tried and acquitted by the citizens of the
id town without any legal investigation; that a mob of some fifteen
or twenty threatened to tar and feather and inflict other punishment
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upon the justice of the peace who issued the warrant; that he, as
sheriff, has been repeatedly insulted by the citizens of the said town
of Lawrence, and threatened with violence if he attempted to execute
any process in his hands against any citizen of that place, and he
verily believes that he would be resisted and violence committed upon
his person in attempting to execute a legal process in said town; that
the citizens of that place and vicinity are all armed with Sharpe's
rifles for the avowed purpose of resisting the execution o( the law of
this Territory; that they are daily being drilled for that purpose
alone ; that the mob who rescued the said Jacob Branson out of his
hands he verily believes were induced to do so by the citizens of Lawrence, and that the public newspapers of that place openly recommend
and call upon the citizens to resist the laws of the Territory, and that
the prisoner, Jacob Branson, and a portion of the mob who rescued
him from his custody, he verily believes to be at this time in the town
of Lawrence, or secreted by the citizens of that place, and that warlike preparations are being made by the citizens of Lawrence, for the
purpose of resisting the execution of the process in his hands, and that
it would not be prudent to attempt to execute said process without
a very strong force of armed men to assist him.
S. J. JONES,
Sheriff Dmtglas CO'ltnty, Kansas Territory.
Sworn and subscribed before me, S. G. Cato, associate justice of the
supreme court of Kansas Territory.
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CHAPTER I.
ADMINISTRATION .

.An act respecting execuiors and administrators.*

I.
II.
III.
IV.

ARTICLE

v.
VI.
VII.
VIII.

Of their appointment and removal from office.
Of their duties respecting money and property.
Of theh duties respecting the sale of real estate.
Of the allowances of demands against estates.
Of the settlement of their accounts.
Of the distribution of the estate.
Of proceedings against executors, administrators, and
their securities.
Of appeals.

ARTICLE I.
Of their appointment and removalfrom office.
1. Letters testamentary and of administra- § 9.
tion, by whom granted.
2. Duty of clerk, when granted in vacation.
3. When letters are to be granted.
10.
4. Proceedings entrusted to the county
court, where to be had.
11.
5. Who shall not be an executor or administrator.
12.
6. Who entitled to administration, next of
kin.
7. When letters may be granted to other
13.
persons.
8. Citation may be issued to persons en14.
titled ; failure to appear deemed re15.
nunciation.
16.

Letters to administrators with will annexed, when granted ; proceedings in .
case of refusal.
Two or more executors, none to act except those who give bond.
Letters of administration to be granted
pendente lite, &c., in certain cases.
Applicants for administration to discover
on oath the heirs ; administrator to
take oath.
Administrators de bonis non, pendente
lite, &c., to take similar oath.
Oath ofadministrator, with will annexed.
Bond of administrator.
Conditions of the bond.

• The probate court of Kansas Territory embraces the powers vested in a county court of
the State of Missouri; therefore, references made to the decisions of supreme court of Missouri, in relation to county courts, are applicable to this act.
SuPERINTENDENT.

Ex. Doc. 23--4
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§ 17. Bond of executor or administrator with § 39. Court, when necessary, may order furthe will annexed.
18. Who shall not be taken as security in
bond of executor or administrator.
19. Who to be taken as security.
20. Bonds to be recorded, originals filed ;
taken in vacation, presented to court.
21. County court to approve or reject bonds
taken in vacation. Duty of clerk in
such cases:
22. If bond be rejected, new bond to be
given. Failure to give such bond, letters to be revoked.
23. Original bond valid till new bond be
given.
24. Letters of administration to be recorded
before delivered.
25. Penalty on clerk for failing to record
letters before delivering.
26. Certified copies of letters and record
thereof to be evidence.
27. Form of letters testamentary.
28. Form of letters of administration.
29. All letter-s testamentary and of administration to be issued in the above form.
30. Letters revoked un production of will.
31. Letters revoked if will set aside. Other
letters granted.
32. Marriage of feme sole, revocation of her
letters.
33. For what causes, and how letters may
be revoked.
34. Heir, legatee, creditor or other person,
may apply for additional security,
when.
35. Security in bond may apply to be released, when.
36. When court may order another bond,
and additional security to be given.
37. New bond to operate as a discharge of
former securities, &c.
38. Failure to give a new bond, deemed a
revocation of letters.

40.

41.
42.
43.
44.
45.
46.
4 7.
48.

49.
50.
51.
52.
53.
54.
55.

56.
57.
58.

ther security to be given. Failure to
comply, deemed a revocation.
Resignation and surrender of letters,
how made.
Letters surrendered, expense paid by
applicant.
Letters of one revoked, or surrendered,
others to proceed.
Administration of goods unadministered,
when to be granted.
If executor or administrator die, resign,
or letters be revoked, how to account.
Who may proceed against the delinquent and his securities.
Securities not to be sued after seven years.
Failing to make settlement, after citation, court may revoke letters.
Delinquent to pay cost of citation, or
attachment.
Executor or administrator of member of
co-partnership, to make inventory and
apprdise property.
Property may be delivered to survivingpartner. Such partner to give bond.
Conditions of the bond.
Authority of county court over survivors.
Survivors refusing to act, executor or administrator to give bond and take possession of partnership estate; his duties.
To give further bond, its conditions.
Survivor to exhibit, and in certain cases
to surrender, partnership property.
Failing to comply, may be cited. Penalty.
Two or more executors, clerk may take
separate bond from each, or a joint
bond from all.
Letters testamentary and of adminis·
tration not to be granted to non-residents ; not to be continued after administrator becomes non-resident.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SEcTION 1. The probate courts, and the clerks thereof in vacation,
subject to the confirmation or rejection of the probate court, shall
grant letters testamentary and of administration.*
SEc. 2. The clerk shall present to the probate court, at the next
succeeding term thereof, all such letters as may have been granted by
him in vacation, and shall enter on the record the confirmation or rejection of such letters.
SEc. 3. Letters testamentary, and of administration, shall be
granted in the county in which the mansion house or place of abode
of the deceased is situated. If he had no mansion house or place of
abode at the time of his death, and be possessed of lands, letters shall

* Letters of administration cannot be granted by a deputy clerk in his own name ; Stewart vs. Cave and Westerfield, 1 Missouri Rep., 752. Letters of administration granted by
proper authority, in due form, and sealed with the official seal of the county court, will be
good without the E'ignature of the clerk until set aside for want of formality ; Post vs. Caulk,
3 Missouri Rep., 36.
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be granted in the county in which the land, or a part thereof, lies.
If the deceased had no mansion house or place of abode, and was not
possessed of lands, lettP.rs may be granted in the county in which he
died, or where the greater part of his estate may be. If he died out
of the Territory, having no mansion house, place of abode, or lands
in this Territory, such letters may be granted in any county.
SEc. 4. All orders, settlements, trials, and other proceedings) entrusted by this act to the probate court, shall be had or made in the
county in which the letters testamentary or of administration were
granted.
SEc. 5. No justice, or clerk of any probate court, in his own county,
or his deputy, and no person under twenty-one years of age, or of
unsound mind, shall be executor or administrator; no married woman
shall be executrix or administratrix, nor shall the executor of an
executor, in consequence thereof, be executor of the first testator.
SEc. 6. Letters of administration shall be granted, first, to the
husband or wife, or to those who are entitled to distribution of the
estate, or one or more of them, as the court) or clerk in vacation, shall
believe will best manage and improve the estate.*
SEc. 7. If no such person apply for such letters within sixty days
after the death of the deceased, letters may be granted to any person
whom the court, or clerk in vacation, shall consider most suitable.
SEc. 8. The probate court, or clerk thereof in vacation, on application of any }>erson interested, may issue a citation to the persons entitled to administration, calling on them to administer, and if they
fail to take letters within thirty days after the service of the citation,
or if the per. on entitled to preference file their renunciation thereof,
in writing, with the clerk of the probate court, letters of administration shall be granted to the person next entitled thereto.
SEc. 9. After probate of any will, letters testamentary shall be
granted to the persons therein appointed executors. If a part of the
person.s thus appointed refuse to act, or be disqualified, the letters
shall be granted to the other persons appointed therein. If all such
persons refuse to act, or be disqualified, letters of administration shall
be granted to the person to whom administration would have been
granted if there had been no will.
SEc. 10. When there are two or more persons named co-executors
in any will, none shall have authority to act as such, or intermeddle,
except those who give bond.
SEc. 11. If the validity of a will be contested, or the executor be a
minor, or absent from the Territory, letters of administration shall
be granted during the time of such contest) minority or absence, to
some other person, who shall take charge of the property and administer the same according to law, under the direction of the court,
and account for and pay and deliver all the money and property of
The county court has no right to grant letters of administration to a stranger before an
opportunity is afforded, within the time prescribed by statute, to those entitled to administer,
to take out letters; and where the court had thus improvidently granted such letters to a
llranger, the letters were properly revoked on the application of those entitled to administer;
ullanphy vs. St. Louis county court, 6 Missouri Rep., 563.
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the estate to the executor or regular administrator, when qualified to
act.
SEc. 12. Every applicant for letters of administration, at the time
of application, shall make an affidavit, stating, to the best of his
knowledge and belief, the names and places of residence of the heirs
of the deceased, that the deceased died without a will, that he will
make a perfect inventory of and faithfully administer all the estate of
the deceased, and pay the debts as far as the assets will extend and
the law direct, and account for and pay all assets which shall come to
his possession or knowledge.
SEc. 13. A similar affidavit, with such variations as the case may
require, shall be made by administrators of tho goods remaining unadministered, and by administrators during the time of a contest about
a will, or the minority or absence of an executor.
SEc. 14. Every adminisirator, with the will annexed, and executor
.a t the time letters are granted to him, shall make an affidavit that he
will mak~ a perfect inventory of the estate, and faithfully execute the
last will of the testator, pay the debts and legacies as far as the assets
will extend and the laws direct, render just accounts aDd faithfully
perform all things required by law touching such executorship or
administration.
SEc. 15. The county court, or the clerk thereof in vacation, shall
take a bond of the person to whom letters of administration are granted,
with two or more sufficient securities, residents in the county, to the
Territory of Kansas, in such amount as the court or clerk shall deem
,sufficient) not less than double the amount of the estate.
SEc. 16. The condition of such bond shall be as follows: "The
-condition of the above bond is, that if A. B., administrator of the
oestate of W. C., deceased, shall faithfully administer said estate, ac(:Ount for, pay and deliver all money and property of the said estate,
and perform all other things touching said administration required
by law, or the order or decree of any court having jurisdiction, then
the aboYe bond to be void, otherwise to remain in full force.''
SEc. 17. A similar bond, with such variations as the case may
require, shall be given by all executors and administrators with the
will annexed, or of the goods remaining unadministered, and all administrators during the time of a contest about a will, or of the minority
or absence of an executor.
SEc. 18. No judge of probate, and no sheriff, c ·erk of a court, or
deputy of either, and no attorney at law shall be taken as security in
any bond required to be taken by this act.
SEc. 19. The probate court, or clerk in vacation, shall take special
care to take as securities men who are solvent and sufficient, and who
are not bound in too many other bonds, audJ to satisfy themselves,
they may take testimony, or examine, on oath, the applicant, or persons offered as his securities.
SEc. 20. The clerk of the probate court shall record, in a well
bound book kept for that purpose, all bonds given by executors and
administrators, preserve the originals in regular files) and present all
such as are taken in vacation to the probate court at the next session.
SEc. 21. The "Probate court shall approve or reject the bonds taken
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in vacation, and the clerk shall enter such approval or rejection on the
record, and endorse a copy of such entry on the bond.
SEc. 22. If the bond be rejected, the court shall order the executor
or administrator to give another bond, with sufficient security; and
if he fail to give such bond within such time as the court shall direct,
his letters shall thenceforth be deemed to be revoked.
SEc. 23. Such bond shall be valid until such new bond be given,
notwithstanding its rejection by the court.
SEc. 24. All letters testamentary, and of administration, shall be
recorded by the clerk of the probate court, in a well bound book kept
for that purpose, before they are delivered to the executor or administrator, and the clerk shall certify on the letters that they have been
recorded.
SEc. 25. If any clerk deliver such letters without recording the
same, he may be fined by the court, and shall forfeit to the party
injured double the damages occasioned by such default.*
SEc. 26. Copies of such letters, and copies of the record thereof,
certifie<l under the seal of the probate court, shall be evidence.
SEC. 27. All letters testamentary, to be issued to executors under
the provisions of this act, may be in the following form: "County of
- - - , ss: The Territory of Kansas to all persons to whom these
present shall come, O'reeting: Know ye, that the will and testament
of A. B., <1ccea'ed, hath, in due form of law been exhibited, proved,
and recorded, in the office of the clerk of the probate court for - - county, a copy of which is hereunto annexed; and inasmuch as it
a1)pears that C. D. has been appointed executor in and by the said
last will and testament, to execute the same, and to the end that the
property of the testator may be preserved for those who shall appear
to have a legal right or interest therein, and that the said last will
may be executed according to the request of the testator, we do hereby authorize him, the said C. D., as such executor, to collect and
secure, all and sino-ular, the goods and chattels, rights and credits,
which were of the said A. B. at the time of his death, in whosesoever
hands or possession the same may be found, and to perform and fulfil
all such duties as may be enjoined upon him by said will, so far as
there shall be property and the law charge him, and in general to do
and perform all other acts which now are, or hereafter may be required of him by law. In testimony whereof, I, G. P., clerk of the probate court in and for said county of---, have hereunto signed my
name, and affixed the seal of said court, at office, this -day of--,
A. D. 18-. G. P., clerk."
SEc. 28. Letters of administration, hereafter to be issued in this
Territory, may be in the following form: "County of--, ss: The
Territory of Kansas to all persons to whom these presents shall co1ne
greeting: Know ye, that whereas, A. B., late of the county of
,
died intestate, as it is said, having, at the time of his death, property
in this Territory which may be lost, destroyed, or diminished in value,
if speedy care be not taken of the same; to the end, therefore, that
• Possession of letters of administration by the person to whom they purport to be grant

ed, is at least p1·imajacie evidence of delivery ; MeN air vs. Dodge, 7 Missouri Rep., 407.
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said property may be collected, preserved, and disposed of according
to law, we do hereby appoint C. D., administrator of all and singular,
the goods and chattels, rights and credits, which were of the said A.
B. at the time of his death, with full power and authority to secure
and dispose of said property according to law, and collect all moneys
due said deceased, and in general to do and perform all other acts and
things which are or hereafter may be required of him by law. In
testimony whereof, I, G. P., clerk of the probate court in and for the
county of - - - , aforesaid, have hereunto signed my name, and
affixed the seal of said court, at office, this- day of - - , A. D.
18-. G. P., clerk."
SEc. 29. In all cases where letters of administration, with the will
annexed, letters of administration de bonis non during minority or
absence, shall hereafter be issued by the probate court, or the clerk
thereof in vacation, the same shall be issued in conformity to the foregoing forms as near as may be, taking care to make the necessary
variations, additions, or omissions, to suit each particular case.
SEc. 30. If, after letters of adminh;tration granted, a will of the
deceased be found and probate thereof granted, the letters shall be revoked, and letters testamentary or of administration, with the will
annexed, shall be granted.
SEc. 31. If a will be proved, and letters thereon granted, and the
will be afterwards set aside, the letters shall be revoked and other
letters granted of the goods unadministered.
SEc. 32. If any executrix or administratrix marry, her husband
shall not thereby acquire any interest in the effects of her testator or
intestate, nor shall the administration thereby devolve upon him, but
the marriage shall extinguish her powers and her letters be revoked.
SEc. 33. If any executor or administrator become of unsound mind,
or be convicted of any felony or other infamous crime, or become a
habitual drunkard, or otherwise incapable or unsuitable to execute the
trust reposed in him, or fail to discharge his official duties, or waste
or mismanage the estate, or act so as to endanger any co-executor or
co-administrator, the probate court, upon complaint in writing made
by any person interested, supported by affidavit, and due notice given
to the person complai'lled of, shall hear the complaint; and if they find
it just, shall revoke the letters granted.
SEc. 34. If any heir, legatee, creditor, or other person interested in
any estate, file in the probate court an affidavit, stating that the
affiant has sufficient cause to believe, and does believe, that the
security in the executor's or administrator's bond has, or is likely to
become insolvent, or has died, or has removed from the Territory, or
that the principal in such bond has; or is likely to become insolvent,
or is wasting the estate, or that the penalty of any such bond is insufficient, or that such bond has not been taken according to law, and
shall have given the principal in such bond at least ten days' notice
of the complaint, the court shall examine into the complaint.
SEc. 35. If any person bound as security in the executor's or administrator's bond, file in the probate court an affidavit stating that
the affiant has sufficient cause to believe, and does believe, his co-security has died, or has, or is likely to, become insolvent, or has
removed from the Territory, or that the principal in such bond has,
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-or is likely to, become involvent, or is wasting the estate, and shall
have given to the principal in such bond at least ten days' notice of
such complaint, the court shall examine into the complaint.
SEc. 36. If the probate court find the complaint mentioned in either
of the two preceding sections to be just, it shall order another bond
and sufficient security to be given.
SEc. 37. Such additional bond, when given and approved, shall
discharge the former securities from any liability arising from any
misconduct of the principal, after filing the same, and such former
securities shall only be liable for such misconduct as happened prior
to the giving of such new bond.
SEc. 38. If such person fail to give such additional bond and security
within ten days' after making such order, his letters shall thenceforth be deemed to be revoked, and his authority from that time cease.
SEc. 39. It shall be the duty of the probate court, whenever it shall
appear necessary and proper, to order an executor or administrator to
give other and further security, first giving such executor or administrator at least five days' notice of such intended order, and if such
executor or administrator shall fail to give such further security
within ten days after making such order, his letters shall thenceforth
be deemed to be revoked, and his authority from that time cease.
SEc. 40. If any executor or administrator publish for eight weeks,
in some newspaper in the Territory, a notice of his intention to apply
to the probate court to resign his letters, and the court, on proof of
such publication, shall believe that he should be permitted to resign,
it shall so order ; said publication of notice in the newspaper, upon
application to the probate court for that purpose, may be dispensed
with, and instead thereof the court may require said administrator to
put ten written handbills in ten of the most public places in the county
where he is conducting the business of his administration, at least
twenty days before the term at which he intends to resign his administration.
SEc. 41. Such person shall then surrender his letters, his power
from that time shall cease, and he shall pay the expenses of ·publication and all the proceedings on the application.
SEc. 42. If there be more than one executor or administrator of an
estate, and the letters of part of them be revoked or surrendered, or
a part die, those who remain shall discharge all the duties required
by law respecting the estate.
SEc. 43. If all the executors or administrators of an estate die or
resign, or their letters be revoked, in cases not otherwise provided for,
letters of administration, of the goods remaining unadministered,
shall be granted to those to whom administration would have been
granted if the original letters had not been obtained, or the person
obtaining them had renounced the administration, and the administrator shall perform the like duties and incur the like liabilities as the
former executors or administrators.*
*Where an administrator dies in possession of a specific property belonging to the estate
of his intestate, and it can be identified as a part of such estate, the administrator de bonis non
is entitled to the 1 ossession of such property ; but if the property cannot be so identified, the
3:dministrator de bonis non must fall into the class of creditors, designated by the administration law ; Gamble vs. Hamilton, 7 Missouri Rep., 469.
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SEc. 44. If any administrator or executor die, resign, or his
letters be revoked, he or his legal representatives shall account
for, pay and deliver to his successor, or to the surviving or remaining
executor or administrator, all money, real and personal property of
every kind, and all rights, credits, deeds, evidences of debt, and
papers of every kind, of the deceased, at such times and in such
manner as the court shall order, on :final settlement with such executor or administrator, or his legal representatives.
SEc. 45. The succeeding administrator, or the remaining executor
or administrator, may proceed at law against the delinquent, and his
securities, or either of them, or against any other person possessed of
any part of the estate.
S:sc. 46. All such suits against securities shall be commenced
within seven years after the revocation or surrender of the letters, or
the death of the principal.
SEc. 4'7. If any executor or administrator fail to make either
annual or :final settlement, as required by law, and do not show good
cause for such failure after citation, the probate court shall order the
executor or administrator to give notice when required, and to make
such settlement, and may enforce obedience to such order by attachment, or may revoke his letters.
SEc. 48. In all cases where citation or attachment may be issued
against any executor or administrator for failing to settle his accounts,
such delinquent shall pay all costs incurred thereby.
SEc. 49. The executor or administrator on the estate of any
deceased member of a co-partnership shall include in the inventory,
which he is required by law to return to the probate court, the whole
of the partnership estate, goods and chattels, rights and credits,
appraised at its true value, as in other cases, but the appraisers shall
carry out in the footing an amount equal only io the deceased's proportional part of the co-partnership interest.
SEc. 50. The property thus appraised shall remain with or be delivered over, as the case may be, to the surviving partner, who may
be disposed to undertake the management thereof, agreeably to the
conditions of a bond which he shall be required to give to the Territory of Kansas, in such sum, and with such securities as is required
in other cases of administration.
SEc. 51. The condition of such bond shall be in substance, as
follows: "The condition of the above bond is, that if A. B., surviving
partner of the late :firm of---, shall use due diligence and :fidelity
in closing the affairs of the late co-partnership, apply the property
thereof towards the payment of the partnership debts, render an
account, upon oath, to the probate court, whenever by it thereunto
required, of all the partnership affair, including the property owned
by the late :firm, and the debts due thereto, as well as what may have
been paid by the survivor towards the partnership de1ts, and what
may still be due and owing therefor, and pay over within two years,
unless a longer time be allowed by the probate court, to the executor
or administrator, the excess, if any there be, beyond satisfying the
partnership debts, then the above bond to be void, otherwise to remain in full force.
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SEc. 52. The probate court shall have the same authority to cite
such survivor to account, and to adjudicate upon such account, as in
the case of an ordinary administrator, and the parties interested shall
have the like remedies by means of such bond, for any misconduct or
neglect of such survivor, as may be had against administrators.
SEc. 53. In case the surviving partner, having been duly cited
for that purpose, shall neglect or refuse to give the bond required in
the fiftieth and :fifty-first sections of this article, the executor or administrator on the estate of such deceased partner, in giving a bond,
as provided in the following sections, shall forthwith take the whole
partnership estate, goods and chattels, rights and credits, into his
own possession, and shall be authorized to use the name of the survivor in collecting the debts due the late firm, if necessary; and shall,
with the partnership property, pay the debts due from the late firm,
with as much expedition as possible, and return or pay to the surviving
partner his proportion of the excess) if there be any.
SEc. 54. Before proceeding to administer upon such partnership
property, as provided in the preceding section, such executor or administrator shall be required by the probate court to give further
bond, to its satisfaction, conditioned that he will faithfully execute
that trust, and with no unnecessary waste or expense, which bond
may be enforcelllike other administration bonds.
SEc. 55. Every surviving partner, on the demand of any administrator of a deceased partner; shall exhibit to the appraisers, the
partnership property belonging to the firm at the time of the death
of such deceased partner, for appraisement, and in case the administration thereof shall devolve upon such administrator, the said survivor shall surrender to him, on demand, all the property of such
partnership, including their books and papers, and all necessary
documents pertaining to the same, and shall afford him all reasonable
information and facilities for the execution of his trust.
SEc. 56. Every surviving partner, who shall neglect or refuse to
comply with the provisions of the preceding section, may be cited for
such neglect or refusal before the probate court, and unless he comply
with such provision, or show sufficient excuse for his omission, the
probate court may commit him to the common jail of the county,
there to remain until he consent to comply, or is discharged by due
course of law.
SEc. 57. When two or more persons are appointed executors, the
court, or clerk in vacation, may take a separate bond with securities
from each of them, or a joint bond with securities from all of them.
SEc. 58. Letters testamentary and of administration shall in no
case be granted to a non-resident of this Territory; and where an
executor or administrator shall become non-resident, the probate court,
having jurisdiction of the estate of the testator or intestate of such
executor or administrator, shall revoke his letters.
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ARTICLE II.
Of

§

thei1· duties 1·especting money and property.

1. Executors and administrators to collect
and take charge of estate.
2. To make and return inventory.
3. Affidavit to be annexed to the inventory.
4. Inventory and affidavit, when and
where to be filed.
5. 1\dditional inventories, when to be
made.
6. Witnesses shall be appointed to accompany executor or administrator in
opening and examining effects of deceased, and to aid in making inventory.
7. Their compensation.
8. To open and examine effects of deceased without witnesses, penalty for.
9. Affidavit filed against persons concealing or embezzling effects, citation to
issue.
10. Refusing to answer interrogatories,
may be committed to jail.
11. If party charged and cited appear and
answer, trial to be in a summary
manner.
12. In case of conviction, court may compel delivery of effects.
13. Esta.te to be appraised, by whom .
14. Affidavit of appraisers.
15. Duty of appraisers.
16. Appraisement and affidavit, when and
where to be filed.
17. CompeDsation of appraisers.
18. Additional appraisement, when to be
made.
19. Inventories and appraisements, how far
evidence.
20. When and how notice to creditors shall
be published.
21. When and how to advertise, when
there are no known heirs.
22. Administrator may collect debts, give
receipts, and prosecute and defend
actions.
23. What action executors and administrators may prosecute and defend.
24. Competent witnesses in certain cases.
25. What actions may be maintained by
and against executors and administrators.
26. Not to extend to certain actions.
27. Debts due by executor or administrator to testater or intestate, assets in
his hands.
28. Debtor appointed executor, his debts
considered assets.
29. Articles allowed the widow in addition
to dower.
30. May take other property not to exceed
two hundred dollars.
31. To be deducted from her dower in personalty, not liable for debts.

32. Property not taken, proceeds to be paid
to widow.
33. Sale of perishable articles, how made.
34. If insufficient to pay debts, other personalty to be sold.
35. Bonds and notes may be assigned to
creditors, legatees, and distributees.
36. Notice of sale, when and how given.
37. Estate of testator, when not to be sold.
38. All the personal estate to be sold,
where there are no known heirs.
39. Personal estate may be sold at private
sale, when.
40. Clerk to be employed at public sale.
41. His duties.
42. Sale bill, when and where filed.
43. Real estate leased, and slaves hired out
by order of court.
44. Repairs on real estate made by order
of court.
45. Inventories, appraisements, and sale
bills filed, when to be examined by
court, &c.
46. Assistance in taking care of estate,
when to be procured.
·
47. Further assistance, when authorized;
expenses, how paid.
48. Interest on debts, when assets. When
to be paid by executor or administrator.
49. To be accounted for under the equitable control of the court.
50. Statement on oath of money on hand,
when to be rendered.
51. Disposition of money on hand, when
and how made.
52. Orders for collection, sale, and distribution, when made.
53. Executors and administrators may give
receipts and discharges, effect of.
54. If property bound by lieu of execution,
duty of executor or administrator.
To sell the same.
55. How the proceeds of such sale shall be
applied.
56. Preceding provisions not to extend to
certain cases.
57. In certain cases slaves not to be hired
out, and only a certain portion of
personal estate to be sold. Proviso.
58. Appraisement. Such property to be
left in possession of the widow or
family.
59. Suspension of hire or sale of such property may be ordered in vacation of
court.
60. In case of injury or waste to such property, the court may rescind such
order.
61. Courts may continue proceedings before
them for good cause.
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SECTION 1. Every executor and administrator, immediately after
receiving letters, shall collect and take into possession the goods,
chattels, money, books, papers, and evidences of debt, or of title to
any real or personal estate, except the property reserved as the absolute property of the widow.
SEc. 2. He shall make an inventory of all the real and personal
estate of the deceased, describing the quantity, situation, and title of
the real estate) also the books and papers, the debts due or to become
due to the deceased, the names of debtors, the date of the contract,
the amount of interest then due thereon, the rate of interest, and such
further description as will render it a perfect inventory of the estate.
SEc. 3. He shall annex to the inventory an affidavit, stating that it
is a full inventory and description of all the money, goods, chattels,
and estate, real and personal, books, papers, and evidences of debt
and of title of the deceased, and of all debts due and becoming due,
so far as he can ascertain them, except the property reserved as the
absolute }Hoperty of the widow, and that he was not indebted or bound
in any contract to the deceased at the time of his death, except as
state(l in the inventory
SEc. 4. The inventory with the affidavit, shall be filed in the
office of the clerk of the probate court within sixty days after the letters are granted.
Sec. 5. If, after making the first inventory, any other real or personal estate of the deceased come to his possession or knowledge, he
shall file a similar additional inventory thereof.
SEc. 6. At the time of appointing an administrator, or of granting
letters testamentary to an executor, the court, or clerk in vacation,
shall name two respectable householders of the vicinity of the last
abode of the deceased, who are disinterested and of no kin to the administrator or executor, as witnesses to accompany and aid the administrator or executor, in opening and examining the papers and money
of the deceased, and in making an inventory thereof; and if
they fail to attend, the court, or clerk, shall appoint others in their
stead) so that two witnesses shall be present to attend the proceeding,
before it shall be lawful for any executor or administrator to open or
examine such papers or money by virtue of his appointment.
SEc. 7. The probate court shall allow such witnesses a compensation for such duties, not exceeding that allowed to appraisers.
SEc. 8. If any administrator or executor open or examine the
papers or money of the deceased without the publicity and attestation
provided in this act, he shall forfeit and pay, to the persons entitled
to the estate, a sum not exceeding five thousand dollars, to be recovered before the probate court.
SEc. 9. If the executor or administrator, or other person interested
in any estate, file an affidavit in the probate court, stating that the
affiant has good cause to believe, and does believe, that any person
has concealed or embezzled any goods, chattels, money) books, papers
or evidences of debt of the deceased, the probate court may cite such
person to appear before them, and compel such appearance by attachment, and examine him and other witnesses, on oath, for the discovery of the same.
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SEc. 10. If any such person refuse to answer proper interrogatories,
the court may commit him to jail until he answer or be discharged by
law.
SEc. 11. If any person charged and cited as aforesaid shall appear,
and in his answer to the interrogatories deny the right of the executor
or administrator to such goods) chattels, money, books, papers, or
evidences of debt, the right thereof shall be tried by a jury, or if
neither party require a jury, by the court, in a summary manner, and
judgment shall be rendered according to the right, and for costs.
SEc. 12. If any person be convicted of unlawfully detaining such
goods, chattels, money or effects, books, papers or evidences of debt,
the court may compel the delivery thereof by attachment.
SEc. 13. After having collected personal estate, the executor or administrator shall cause the same to be appraised by three disinterested
householders of the county.
SEc. 14. Before entering on their duties, the appraisers shall make
an affidavit, stating that they are not interested, nor of kin to any person interested in the estate, as heir or devisee, and that they will to
the best of their ability, view and apraise the slaves, and other personal estate to them produced.
SEc. 15. The appraisers shall view and appraise such property, and
make a list specifying each article appraised, its value, and total
amount of the appraisement, which shall be signed by the appraisers
or two of them.
SEc. 16. The appraisement and affidavits shall be filed in the office
of the clerk of the probate court) within sixty days after letters granted.
SEc. 17. Each appraiser shall receive from the estate one dollar per
day for his attendance.
SEc. 18. Every executor or administrator shall cause similar appraisements to be filed of all personal estate, which shall come to his
possession after the first appraisement.
SEc. 19. Inventories and appraisements may be given in evidence,
but shall not be conclusive for or against any executor or administrator, but other evidence may be introduced to vary the effect thereof.
SEc. 20. Within thirty days after letters are granted, the executor
0r administrator shall publish in some newspaper in this Territory,
for three weeks, a notice that letters testamentary, or of administration have been granted to him, stating the date and requiring all persons having claims against the estate, to exhibit them for allowance to
the executor or administrator within one year after the date of the
letters, or they may be precluded from any benefit of such estate; and
that if such claims be not exhibited within three years from the date of
the letters, they shall be forever barred.
SEc. 21. When an intestate has left no known heirs, the administrator shall also publish a notice for six weeks in some newspaper,
containing the name of the intestate, a description of his person, the
time and place of his death, the place of his nativity, if known, and
the appraised amount of his estate.
SEc. 22. Executors and administrators shall collect all money and
debts of every kind due to the deceased, and give receipts and discharges therefor, and shall commence and prosecute all actions which
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may be maintained and are necessary in the course of his administration, and defend all such as are brought against him.*
SEc. 23. They shall prosecute and defend all actions commenced by
or against the deceased, at the time of his death, and which might
have been prosecuted or maintained by or against such executor or
administrator. t
SEc. 24. In all actions prosecuted or defended by or against any
executor or administrator, he shall not be disqualified from being a
witness, as to facts occurring anterior to his qualification) on account
of being executor or administrator.
SEc. 25. For all wrongs done to the property, rights or interest of
another, for which an action might be maintained against the wrong
doer, such action may be brought by the person injured, or, after his
death) by his executor or administrator against such wrong doer, and
after his death, against his executors or administrators) in the same
manner and with the like effect, in all respects as actions founded
upon contracts.t
SEc. 26. The preceding section shall not extend to actions for slander, libel, assault and battery, or false imprisonment, nor to actions
on the case for injuries to the person of the plaintiff, or to the person
of the te tator or intestate of any executor or administrator.
8Ec. 27. All debts due by an administrator to his testator or intestate, shall be considered as assets in his hands.
SEc. 28. If any person appoint his debtor executor of his will, such
appointment ball not discharge the debt, but it shall be assets in his
hands.
SEc. 29. In addition to dower a widow shall be allowed to keep, as
her absolute property, all the wearing apparel of the family, her
wheels, looms and other implements of industry; all yarn, cloth and
clothing made up in the family for their own use; all grain, meat,
vegetables, groceries, and other provisions on hand, and provided,
and necessary for the subsistence of the widow and her family for
twelve months, and as many beds, with bedding, as shall be necessary
for herself and the family of the deceased residing with her, and
under her control.
SEc. 30. In addition to the above, the widow may take ~uch personal property as she may choose, not to exceed the appraised value of
two hundred dollars, for which she shall give a receipt.§
SEc. 31. The widow shall apply for such property named in the
• Lapse of time, there being no statute interposing and no final settlement of the estate,
will not render null letters of administration. MeN air vs. Dodge, 7 Missouri Rep., 408.
An administrator can recover in assumpsit for the use and occupation of the house of his
intestate after his death. Rector vs. Rankin, 1 Missouri Rep., 371. An administrator may
sue by petition in debt. Baily vs. Ormsby, 3 Missouri Rep., 580. An administrator, with
the will annexed, may sue for a breach of covenant made to the testator to convey land.
Labarge t'.~. McCausland, 3 Missouri Rep., 585. See Hughes et al. vs. Hughes, 8 Missouri
Rep., 38.
t An executor cannot prosecute a writ of error on a judgment obtained in the life time of
the testator, unless the death of the testator be suggested on the record. Childers vs. Goza,
1 Missouri Rep., 394.
! An executor or administrator, as such, cannot maintain an action of ejectment for lands,
of which his testator or intestate died seized . 7 Missouri Rep., 374. See Higgins vs.
McNally's administrators, 8 Missouri Rep .
~ Craslin et a!. vs. Baker, 8 Missouri Rep., 437.
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preceding section, before the same be distributed or sold, and it shall
be deducted from her dower in the personal estate, if there be any,
but the property so delivered shall in no case be liable for the payment
of the debts of the deceased.
SEc. 32. If the widow do not receive the property thus allowed her,
and the same be sold by the executor or administrator) the probate
court shall order the money to be paid to the widow, at any time before the same be paid out for debt or be distributed.
SEc. 33. Every executor or administrator, after the appraisement,
shall sell at public sale all goods and chattels of the deceased that are
liable to perish, be consumed or rendered worse by the keeping, giving
such credit as he may think best, and take bonds or notes, with good
security, of the purchaser.*
SEc. 34. If the perishable goods be not sufficient to pay the debts,
the executor or administrator shall, in the same manner, sell other
personal estate) disposing of the slaves last, until the debts and legacies be all p~id ; but specific legacies shall not be sold in any case,
unless it be necessary for the payment of the debts.
SEc. 35 . Executors and administrators may assign the notes and
bonds of the estate to creditors, legatees and distributees, in discharge
of such an amount of their claims equal to the amount of such bond
or note.
SEc. 36. They shall give notice of the time and place of sale for
three Vi eeks in some newspaper in this territory, or by hand-bills, put
up in eight public places in the county where the sale is made.
SEc. 37. If any testator direct his estate not to be sold, the same
shall be reserved, unless such sale be necessary for the payment of
debts.
SEc. 38. When there are no known heirs or legal representatives,
the administrator shall sell all the personal estate of the deceased
within one year after administration is granted.
SEc. 39. If any executor or administrator apply to the probate
court for permission to sell the personal estate of the deceased, or
any part thereof) at private sale, and the court be satisfied that such
sale would not be prejudicial to the persons interested in the estate,
it may order such sale and prescribe the terms thereof.
SEc. 40. In every public sale, the executor or administrator shall
employ a competent clerk, not interested nor of kin to any heir or
devisee of the estate.
SEc. 41. Such clerk shall keep a true account of the sale made,
make a list of sales specifying each article sold, the price and the
name of the purchaser, and shall annex his affidavit to such list,
stating that the same is a true account of the sales made by such executor or administrator at the time specified.
SEc. 42. Such sale bill shall be filed by the executor or administrator, in the office of the clerk of the probate court, within thirty
days after the sale, and it shall be evidence in the same manner and
with like effect as inventories.
* A bond executed to a person as administrator is an admission of his representative
character, and the obligor cannot afterwards deny it. Jones & Jones vs. Snedecor, 3 Missouri Rep., 390.
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Soo. 43. Executors and administrators, under the direction of the
probate court, shall lease the real estate for any term not more than
three years, and hire out the slaves for any period not more than one
year at a time) and shall receive and recover such rents, hire and
wages.* Slaves shall be hired to the highest bidder, at the court
house door, unless the court order otherwise.
SEc. 44. When any house, out building, fence or other improvements on the real estate require repairs, the probate court may, on
the application of any person interested, order the executor or administrator to cause the necessary repairs to be made without prejudicing
creditors. t
SEc. 45. At every term of the probate court, they shall examine all
inventories, appraisements and sale bills filed since their last term, to
see if they have been made and filed according to law, and shall issue
citations to compel all delinquents to comply with the law.
SEc. 46. If a person die, leaving horses or other stock that require
attention, crops ungathered, property so exposed as to be in danger
of loss in value, or work in an unfinished state, so that the estate
would suffer material loss from the want of care and additional labor,
the executor or administrator may, until the meeting of the probate
court, procure such indispensable labor to be performed on the most
·
reasonable terms that he can.
SEc. 47. The probate court, on the application of any person interested, may in such cases authorize further labor to be performed as
the interests of the estate requires) and all sums thus paid, if approved
by the court, shall be allowed as expenses of administration.
SEc. 48. All interest received by executors or administrators on
debts due to the deceased, shall be assets in their hands, and if they
lend the money of the deceased, or use it for their private purposes,
they shall pay interest thereon to the estate.
SEc. 49. The probate court shall exercise an eCJ_uitable.control in
making executors and administrators account for interest accruing to
the estate on account of money loaned by them belonging to the estate, or otherwise, and for that purpose may take testimony, or
examine the executor or administrator on oath.
SEc. 50. Every executor and administrator, at the second term after
the one at which he is required to make settlement, shall render to
the probate court a statement, on oath, of the amount of money of
the estate actually on hand.
SEc. 51. If, on tho return of the inventory, or at any other time, it
shall appear to the satisfaction of the probate court that there is a
surplus of money in the hands of the executor or administrator, that
will not be shortly required for the expenses of administration, or
payment of debts, they shall have discretionary power to order him
An administrator can recover in assumpsit, for the use and occupation of the house of
the.intcstatc after his death. 1 Missouri Rep., 371. When an administrator leases the
property of an intestate, it is not necessary, in an action for rent, for him to allege in hi!!
declaration, that the county court gave him permission and authority to grant the lease.-Ib
t Building a house on the real estate of an intestate by the administrator, is a misapplication of the funds of the estate, and the securities will be liable for the waste. Byrd vs
Miller, 2 Missouri Rep., 102.
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to lend out the money on such terms, and for such time, as they may
judge best.
SEc. 52. The probate court may at any time make such orders as
the interest of the estate may require for the speedy collection of debts,
or the sale or distribution of personal property.
SEc. 53. All executors and administrators may give receipts and
discharges for money received by them on account of the deceased;
but if there be more than one executor or administrator, a majority
shall join in such receipt or discharge, or they shall be void.
SEc. 54. If personal property shall be bound by the lien of an execution or executions, whether such execution or executions shall have
been levied or not, at the time of the death of the testator or intestate,
the executor or administrator shall, nevertheless, inventory, cause to
be appraised, and sell the same as if no such lien existed, except that
a separate inventory, appraisement, and sale bill; of such property,
shall be made and returned.
SEc. 55. The proceeds of the sale of such personal property shall
be applied, under the direction of the probate court, in the following
manner: First. When there is but one execution, to the payment of
such execution, and the residue, if any, shall be assets to be administered according to law. Second. When there is more than one execution,
the liens whereof are of even date, to the payment of such executions,
and the residue, if any, shall be assets, to be administered according
to law; but if such proceeds shall not be sufficient to pay the whole,
then in proportion to their respective amounts. Third. When there
is more than one execution, the liens whereof are of uneven dates,
and such proceeds shall not be sufficient to pay the whole, to the
payment thereof according to their priority of lien.
SEc. 56. The provisions of the two preceding sections shall not be
construed to deprive the widow of the benefit of the twenty-seventh,
twenty-eighth, and thirtieth sections of the second article of this act,
nor to deprive the demands classed in the first and second sub-divisions
of the first section of the fourth article of this act, of their precedence
over all other demands against the estate of the deceased.
SEc. 57. In all cases where any person shall die; leaving a widow
or other family, the probate court has power, if in its opinion it will
not be prejudicial to creditors, and will be advantageous to such
widow or others entitled to distribution in the estate, to order that
the slaves belonging to such estate shall not be hired out, and that no
more of the personal estate shall be sold than will be sufficient to pay
the debts: Provided, The probate court shall take good and sufficient
security that the property shall be forthcoming to answer the demand
of any creditor, or others concerned in the estate.
SEc. 58. In the cases specified in the preceding section, the executor
or administrator shall make an inventory and appraisement of the
estate as in other cases, but he shall leave such slaves as are ordered
not to be hired out, and such personal property as is ordered not to
be sold, in possession of the widow or other family, who shall use and
enjoy the same until the probate court shall order such property to be
administered.
SEc. 59. If slaves are about to be hired out, or property is about to be
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sold in the vacation of the probate court, any judge of such probate
court has power, upon the petition of the executor or administrator,
or of any other person interested in the estate, to order the suspension
of such hiring or sale until the next terril of the probate court.
SEc. 60. In any case where the court has ordered that slaves shall
not be hired out, or that property shall not be sold, if it shall appear
to the probate court that such slaves or other property are likely to
be injured or wasted, or that those interested therein would be benefitted thereby, such court shall order that such estate be forthwith
administered, and in such cases the rights of all persons interested
shall be the same as if the order, provided for in the fifty-seventh
section of this article, had not been made.
SEc. 61. For good cause shown) the probate court may continue any
matter or proceeding arising before them under this act, on such terms
as it may consider just.

ARTICLE III.

Of their duties 1·especting the sale of nal estate.
§

I. Power by will to sell lands, to be exe- 1 § 17. Plaintiff in junior judgment and purcuted by whom.
chaser to be notified of such petition;
what notice shall contain.
18. Notice to be published, how.
may be carried into effect by order
of court, if assets sufficient.
19. Purchaser privileged to pay prior judg3. Interest of testator, or intestate, to be
ment or judgments, when.
20. Failing to pay, real estate to be sold
sold if the assets are not sufficient to
fill contract.
free from encumbrance. Proceeds
4. Court may order londs to be relinquishhow disposed of.
21. Petition to be accompanied by true aced, if purchased from individuals.
count of administration, &c., verifi5. If purchased from officer authorized to
ed by affidavit.
sell school lands, may be relinquished in the discretion of the court.
22. Executor or administrator failing to
make such application, others may.
6. Court may order redemption of mortNotice to be given .
gaged property.
23. Before the time of such application,
7. Court may order the equity of redempexecutor or administrator to make
tion to be sold.
perfect accounts, &c., verified by
8. In all cases of relinquishment, executor or administrator competent to
affidavit. Failing to comply may
be
attached.
·
make a deed ; effect thereof.
24. When such petition, accounts, &c., are
9. If personal estate insufficient to pay
filed, court shall order notice to be
debts, petition to sell real estate to
given. When and how published.
be ftled.
10. Ifreal estate bound by lien of judg25. U pou proof of publication, court to
hear testimony, and if necessary
ment, to be stated in petition.
order sale.
11. Proceeds of sale to be applied to payment of such judgment; remainder
26. Personal estate may be reserved and
real estate sold.
to become assets.
27. Real estate to be appraised before sale.
12. If real estate bound by lien Gf several
28. Affidavit to be made by appraisers.
judgments, to be stated in petition.
29. Notice of such sale of real estate to be
13. Proceeds of sale to be applied to the
given; how published.
payment of such judgments, accord30. When sales of real estate shall be made,
ing to priority of lien.
and how conducted.
14. Residue of proceed to become assets.
15. If lien of such judgments be even, pro31. Not to be sold at private sale, nor shall
ceeds how applied.
executor or administrator purchase
16. Ifrcal estate, bound by lien of several
at less than three-fourths of its appraised value.
judgments, be sold under junior judg32.
Report
of sale
ment, facts to be stated in petition of
executor or administrator.

2. CoRtracts for the purchase of lands- '

I
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§ 33. If report not approved by court, new
order to be made.
34. If report be approved, deed to be made.
35. Effect of deed.
36. Contract for the conveyance of real
estate, by testator or intestate, how
enforced.
37. Affidavit to be annexed to petition.
38. Notice to be served on executor or administrator.
39. Court to make an order for the specific
performance of contract, except, &c. l
40. Upon such order, executor or administrator to execute deed.

§ 41. Effect of such deed.
42. Petition for specific performance may
be brought in superior court, in first
instance. May be certified to superior from probate court.
43. Superior court, in such cases, to pro·
ceed according to the practice in
courts of chancery.
44. Proceedings by executor or administrator for !'pecific performance of
contract, made by testator or intestate.
45. In what case real estate to be sold.

SEc. 1. The sale and conveyance of real estate under a will shall
be made by the acting executor, or administrator, with the will annexed, if no other person be appointed for that purpose by the will,
or if such person fail to perform the trust.
SEc. 2. If any person die, having purchased real estate, and shall
not have completed the payment, nor devised such estate, nor provided for the payment by will, and the completion of such payment
would be beneficial to the estate and not injurious to creditors, the
executor or administrator, by order of the probate court, may complete such payment out of the assets in his hands, and such estate
shall be disposed of as other real estate.
SEc. 3. If the court believe that after the payment of debts there
will not be sufficient to pay for such real estate, the court may order
the executor or administrator to sell all the right, title) and interest
of the deceased therein.
SEc. 4. If such real estate has been purchased from individuals,
the court may, if they believe it advantageous to the estate, order the
same to be relinquished to such individual on the most advantageous
terms that can be agreed upon.
SEc. 5. If such real estate shall have been purchased from any
officer authorized by law to sell school lands, the probate court may,
in its discretion, order the same to be relinquished, and in such cases
the officer shall be authorized to accept of such relinquishment, and
surrender the obligation of the deceased.
SEc. 6. If any person die, having mortgaged any real estate, or
mortgaged or pledged any personal property, or owning any equity of
redemption, and shall not have devised the same, or provided for the
redemption of the same by will, the probate court, upon the application of any person interested, may order the executor or administrator to redeem such estate out of the personal assets, if it would be
beneficial to the estate, and not injurious to the creditors.*
SEc. 7. If such redemption would injure the estate or creditors, or
there would not be assets to redeem such estate after payment of debts,
the court shall order all the right, title, and interest of the estate to
such property to be sold at public sale.
SEc. 8. In cases of relinquishment of the interest of the testator
or intestate, under the provisions of the fourth and fifth sections of
*The circuit court has jurisdiction over a suit for the foreclosure of a mortgage, as well
after the death of the mortgagor as before. Ayres vs. heirs of Shannon, 5 Mo. Rep., 282.
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this article, and in all cases of the sale of the interest of the testator
or intestate, under the third and seventh sections of this article, the
executor or administrator shall be competent, by deed, to make such
relinquishment) or to convey to the purchaser all the right, title, and
interest the testator or intestate had in and to such real estate at the
time of his death.
SEc. 9. If any person die and not have personal estate sufficient to
pay his debts, the executor or administrator shall file a petition to the
probate court, stating the facts, and praying for the sale of the real
estate, or so much thereof as will pay the debts.
SEc. 10. If such real estate be bound by the lien of a judgment,
the executor or administrator shall state that fact in his petition, the
date and amount of the judgment, and the name of the person in
whose favor the same was rendered.
SEc. 11. The proceeds of the sale of such real estate shall be first
applied to the vayment of such judgment, and the residue, if any,
shall become assets in the hands of the executor or administrator, to
be administered according to law.
SEC. 12. If such real estate be bound by the lien of several judgments, the executor or administrator shall state that fact in his petition, the dates and amounts of such judgments, and the names of the
persons in whose favor the same were rendered.
SEc. 13. The proceeds of the sale of such real estate shall be first
applied to the payment of :mch judgments according to their priority
of lien.
SEc. 14. The residue of such proceeds, if any, shall become assets
in the hands of the executor or administrator, to be administered
according to law.
SEc. 15. If the lien of such several judgments be of even date, and
the proceeds of such sale shall not be sufficient to pay the whole, such
proceeds shall be applied to the payment of such several judgments
in proportion to their respective amounts.
SEc. 16. If such real estate, being or having been bound by the
liens of several judgments, shall have been sold under a junior judgment, the executor or administrator shall state in his petition the fact
of such sale, the name of the plaintiff in such junior judgment, the
name of the purchaser, the dates and amounts of the several judgments, and the names of the persons in whose favor such several
judgments were rendered.
SEc. 17. The probate court shall thereupon order that the p~aintiff
in the judgment under which such real estate was sold, and the purchaser thereof, shall be notified of the filing of such petition, stating
briefly the substance and prayer of the petition, and that, unless good
cause to the contrary be shown, on the first day of the next term, an
order will be made for the sale of the whole, or so much of such real
estate as will be sufficient to pay the prior judgment or judgments.
SEc. 18. Such notice shall be published as other notices are required
to be published) in cases of petitions for the sale of real estate, in
virtue of the provisions of this act.
SEc. 19. The purchaser of such real estate shall have the privilege
of paying such prior judgment or judgments at any time within six
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months from and including the first day of the term of the court at
which be is notified to appear.
SEc. 20. If the purchaser of the real estate, under such junior judgment, shall fail to pay such prior judgment or judgments within the
time prescribed in the preceding section, such real estate shall be sold
free from the incumbrance of the title derived from the sale under
such junior judgment, and the proceeds of such sale shall be disposed
of according to such provision of the tenth, eleventh, twelfth, thirteenth, fourteenth, and :fifteenth sections of this article, as shall be
applicable to the facts of the case.
SEc. 21. Tb~ petition, to be :filed according to the provisions of the
ninth section of this article, shall be accompanied by a true account
Df his administration, a list of the debts due to and by the deceased~
and remaining unpaid, and an inventory of the real estate and of the
remaining personal estate, with its appraised value, and all the other
assets in his hands, the whole to be verified by the affidavit of the
executor or administrator.
SEc. 22. If such executor or administrator do not make such application, any ·creditor, or other person interested in the estate, may
make such application, giving twenty days' notice to the executor or
administrator.
SEc. 23. Every such executor or administrator, on or before the first
day of the term of the court at which he is notified that such application will be made, shall :file with the clerk of the court perfect accounts, lists and inventories, made out and verified as those required
to accompany a petition by himself. If such executor or adminitrator fail to comply with this section, the court shall compel him to
do so by attachment.
SEc. 24. When such petition, and such accounts, lists and inventories shall be :filed, the court shall order that all persons interested in
the estate be notified thereof, and that unless the contrary be shown,
on the first day of the next term of the court, an order will be made
for the sale of the whole, or so much of such real estate as will pay
the debts of the deceased. Such notice shall be published for six
weeks in some newsp~per in this Territory, or by ten handbills, to be
put at ten public places in the county in which the land lies, at least
twenty days before the term of the court at which any such order will
be made, in the discretion of the probate court.
SEc. 25. Upon proof of publication, the court shall hear the testimony, and may, if necessary, examine all parties on oath, touching
the application, and make an order for the sale of such real estate, or
any part thereof, in this Territory, at public or private sale.
SEc. 26. If any executor, or administrator, or other IJerson interested in any estate, :file a petition, setting forth the facts, and describing the real and personal estate, and praying that the personal estate
may be reserved, and real estate be sold for the payment of debts, the
same steps shall be taken, and the same proceedings and publication
had as above directed, upon a petition to sell real estate for the payment of debts, and the court may order the whole, or any part of the
personal estate, to be reserved, and the real estate, or any part of it,
may be sold at public or private sale.

ADMINISTRATION.

69

SEc. 27. Before any executor or administrator shall sell any real
er-;tate, or any interest therein by order of any court, he shall have it
appraised by three disinterested householders of the county in which
it lies.
SEc. 28. Such appraisers shall make an affidavit that they will, according to the best of their abilities , view and appraise the estate to
them shown, and they shall view and appraise the same, and deliver
to the executor or administrator a certificate thereof, under their
hands.
SEc. 29. In all sales of real estate made by any executor or administrator, he shall cause a notice, containing a particular description of
the estate to be sold, and stating the time, place and terms of sale, to
be published in some newspaper in this Territory for four weeks, and
shall put up a copy of such notice in ten public places in the county
in which the sale is to be made, twenty days before the sale. If the
-probate court shall think it advisable, and so order, the publication
of such notices in the newspaper may be dispensed with.
SEc. 30. All public sales of real estate made by order of any court
for the payment of debts, shall be made at the court house door of the
county in which such estate is situated, on some day while some court
of record is in session, and shall be conducted openly by auction.
SEc. 31. No real estate sold for the payment of debts, shall be sold
at private sale for less than three-fourths of its appraised value, nor
shall the executor or administrator directly or .indirectly become the
purchaser of such real estate at public sale) at less than three-fourths
of its appraised value.
SEc. 32. At the next term of the probate court .after such sale, the
executor or administrator shall make a full report of his proceedings,
with the certificate of appraisement and a copy of the advertisement,
which report shall be verified by affidavit, stating that he did not
directly or indirectly purchase such real estate, or any part thereof,
or any interest therein, and that he is not interested in the property
sold, except as stated in the report.
SEc. 33. If such report and proceedings of the executor or administrator be not approved by the court, his proceedings shall be void, and
the court may order a new sale, upon which the same proceedings shall
be had as upon the original order.
.
SEc. 34. If such report be approved by the probate court) such sale
shall be valid, and the executor or adniinistrator (or, if he be the
purchaser, the clerk of the probate court) shall execute, acknowledge
and deliver to the purchaser, a deed reciting the order of sale, and the
court by which it was made, the certificate of appraisement, the advertisement, the time and place of sale, the report of the proceedings,
and the consideration, and conveying to the purchaser all the right,
title and interest which the deceased had in the sam.e.
SEc. 35. Such deed shall convey to the purchaser all the right, title
and interest which the deceased had in such real estate at the time of
his death, discharged from liability for his debts, and shall be evidence
of the facts therein recited.
SEc. 36. If any testator or intestate shall have entered into a contract in writing· for the conveyance of any real estate, and shall not
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have executed the same in his lifetime, nor given power by will to
execute the same, the other party, wishing a specific execution of such
contract, may file a petition to the probate court, setting forth the
facts, and praying that an order may be made that the executor or
administrator execute such contract specifically by executing to him
a deed for the same.
SEc. 37. Such petitioner shall annex to his petition an affidavit to
the truth thereof, and stating that no part of such contract has been
satisfied, except as stated in the petition.
SEc. 38. A notice of such application, and a copy of the petition,
shall be served on the executor or administrator twenty days before
the first day of the term at which it is to be made.
SEc. 39. If the court, after hearing all parties, believe that specific
execution of such contract ought to be made, it shall make an order
that the executor or administrator execute such contract specifically,
saving to infants, married women, persons of unsound mind, and persons absent from the United States, the term of five years after their
disabilities are removed, to appear and file their bill in chancery, to
set aside such order for fraud or otherwise.
SEc. 40. When any order for the specific execution of a contract
shall be made, the executor or administrator shall execute and deliver
to the petitioner a deed, and acknowledge it in open court, .conveying
the estate according to the order, and expressing therein the saving
of the rights above named according to the order, and stating the date
of the order, and the court at which it was made.
SEc. 41. Such deed shall be as effectual as if it had been executed
by the deceased.
SEc. 42. The party entitled to such specific performance of a contract
n1ay bring his petition in some superior court of the county in the first
instance, and if it be brought in the first instance, in the probate court,
the executor, administrator, widow, or any heir or devisee of estate,
may appear and allege that he is unwilling to have the same tried
in the probate court, the court shall order the same to be certified to
some superior court.
SEc. 43. If any such petition be thus filed or certified to such superior court, it shall proceed therein according to the practice of courts
of chancery, and if it appears that such specific execution ought to be
made, it shall make a decree for that purpose, in the same manner,
and with the same reservations, as above required in cases of orders
by the probate conrt.
SEc. 44. If any executor or administrator hold a bond, or any other
instrument of writing, on the testator or intestate, for the conveyance
of any real estate, which shall not have been completed within the
lifetime of such testator or intestate, nor power by will given to execute the same, the executor or administrator shall proceed against his
co-executor or co-administrator in the same manner as prescribed by
this article in other cases; but if there be no such co-executor or coadministrator, he shall file his petition as herein provided, and the
court shall appoint some suitable person to appear and manage the
defence on the part of those interested, who shall have all the powers
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and perform the same duties required of executors or administrators,
in such case, by this article.
SEc. 45. If, upon the settlement of the accounts of any executor or
administrator, it appear that the personal estate is not sufficient to
satisfy all demands estlblished against such estate, the probate court
may make such order as it may think necessary for the sale of the real
estate for that purpose, and the sale shall be conducted, and the same
proceedings had in relation hereto, as is provided in this article in
relation to the sale of real estate, for the payment of debts upon the
petition of the executor or admjnistrator, creditor or other person
interested.

ARTICLE IV.

Of the allowances of demands against estates.
~

1. Demands against estates classed.
2. After three years demands barred, saving to persons under disability.
3. Suits pending against deceased at his
death, when and how classed as demands.
4. From what time other demands in action shall be considered as exhibited
against estates.
.5. Proceedings to establish demand<", and
from what time legally exhibited.
{). Executor or administrator to keep a list
of demands exhibited.
7. Demands may be established in a court
of record ; copy of judgment to be
exhibited to probate court.
i3. Jurisdiction ar,d duty of probate courts
in allowing demands against estates .
.9. Court not to allow demand when estate
is indebted to claimant, unless oath
made or affidavit filed. Form of affidavit.
10. Court not to allow demand, when claimant is indebted to estate, without
oath or affidavit of claimant. N ature of affidavit. Demand to be establi~hed by testimony.
11. Affidavit or oath may be made _by agent
in certain cases.
12. Written notice, containing a copy of
the instrument or account sued on,
to be given.
13. Notice, when, how, and by whom
served.
14. Notice may be waived in oven court.
15. Court to determine demands in a summary way.
16. Depositions in support of demands, how
ttnd when taken.

17. If the claim does not exceed twenty
dollars, and neither party requires a
jury, court may determine.
18. If the demand exceed twenty dollars,
in what manner and by whom determined.
19. Proceedings when executor or administrator claims as cred;tor of the estate .
20. Who shall pay costs on allowance of
demands.
21. Clerk to keep an abstract of judgments
filed and demands established.
22. Demands to be classed, and satisfied according to classification.
23. Amount and class to be endorsed on
claim and delivered to demandant.
24. In what order debts of deceased to be
paid.
25. Commencement of suits; &c.
26. Executor or administrator shall appoint
an agent to act during temporary absence. Proceedings in case of failure.
27. Effect of notice to agent.
28. Proceedings in case of improper allowance.
29. Commissioner to be appointed to audit
and settle demands, &c., his powers
and duties, mode of proceeding. To
make report.
30. Objections to report of commissioner,
how and when made.
31. Cn~dit.or failing or neglecting to present
his demand before eommissioner, will
not bar allowance by probate court,
but leaves question of costs discretionary with court.
32. Compensation of commissioner.

HI~CTION 1. All demands against the estate of any deceased person
.shall be (livide(l into the following classes: First. Funeral expenses.
Second. 11Jxpenses of the last sickness, wages of servants, and demands
for medicines and medical attendance during the last sickness of the
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deceased. Thirrd. Debts due the Territory. Fourth. Judgments rendered against the deceased in his lifetime; but if any such judgments
shall be liens upon the real estate of the deceased and the estate shall
be insolvent, such judgments as are liens upon the real estate shall
be paid as provided in the tenth, eleventh, twelfth, thirteenth, fourteenth, :fifteenth, sixteenth, seventeenth, eighteenth, nineteenth, and
twentieth sections ·of the third article of this act, without reference to
classification, except the classes of demands mentioned in the :first and
second subdivisions of this section shall have precedence of such judgments. F1]th. All demands, without regard to quality, which shall
be legally exhibiteu against the estate within one year after the granting of the :first letters on the estate. Sixth. All demands thus exhibited after the end of one year and within two years after letters
granted. Seventh. All demands thus exhibited after the expiration
of two years and within three years after granting of such letters.*
SEc. 2. All demands, not thus exhibited within three years, shall
be forever barred, saving to _infants, persons of unsound mind, imprisoned, or absent from the United States, and married women, three
years after the removal of their disabilities. t
SEc. 3. All actions pending against any person at the time of hi,
death, which, by law, survive against the executor or administrator,
shall be considered demands legally exhibited against such estate,
from the time such action shall be revived, and classed accordingly.
SEc. 4. All actions commenced against such executor or administrator, after the death of the deceased, shall be considered demands
legally exhibited against such estate from the time of serving the
original process on such executor or administrator.
SEc. 5. Any person may exhibit his demand against such estate by
serving upon the executor or administrator a notice in writing stating
the nature and amount of his claim, with a copy of the instrument of
writing or account upon which the claim is founded, and such claim
shall be considered legally exhibited from the time of serving such
notice.t
SEc. 6. Every executor and administrator shall keep a list of all
demands thus exhibited, classing them, and make return thereof to
the probate court every year, at the tenn at which he is to make
settlement.
SEc. 7. Any person having a demand against an estate may establish the same by the judgment or decree of some court of record, in
the ordinary course of proceeding, and exhibit a copy of such judg*See Gamble vs. Hamilton, 7 Missouri Rep., 469.
t See Labeaume vs. Hempstead, 1 Missouri Rep., 772, and also Miller vs. Woodward and
Thornton, 8 Missouri Rep., 169.
t A. died, leaving his wife devisee:and executrix during her life or Widowhood. After
proving the will, the widow contracted several debts for the benefit of the estate, for which
she gave her individual notes, and then intermarried with :\1. Held that the administrators
of the estate appointed by the county court on the marriage of the widow, pursuant to the
provisions of the will, were liable to M. for the amount of these notes, as so much money
paid to the use of the estate. Maupin vs. Boyd and Bryant, 5 Missouri Rep., 106. A person
having a claim against a decedent, and wishing to give legal notice to the administrator of
such claim, must state in his notice its nature; whether he claims it in his own right or in
right of his wife. Ibid, 334.
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ment or decree, and shall also exhibit copies of all judgments and
decrees rendered in the lifetime of the deceased, to the probate court.*
SEc. 8. The probate court shall have jurisdiction to hear and determine all demands against any estate, and a concise entry of the order
of allowance shall be made on the record of the court, which shall
have the force and effect of a judgment. t
SEc. 9. No probate court shall allow any demand against any
estate when the estate is indebted to said claimant after allowing all
just credits and offsets, unless the claimant first make oath in open
court, or file an affidavit with such claim, stating to the best of his
knowledge apd belief, he has given credits to the estate for all payments and offs-ets to which it is entitled, and that the balance claimed
is justly due.
SEc. 10. No probate court shall allow any demand against any
estate, when the claimant is indebted to said estate, after allowing aU
just credits and offsets, unless the claimant first make oath in open
court, or file an affidavit with such claim, stating to the best of his
knowledge and belief, he has given credits to the estate for all payments and offsets to which it is entitled, and that his account or
demand, as presented, is correctly stated; and the affidavit in this
section and the preceding one shall not be received as any evidence of
the demand, but the same shall be established by competent legal testimony, before it is allowed or adjusted.
SEc. 11. The affidavit or oath required by the two preceding sections may be made by an agent of the claimant, when such agent haS'
had the management and transaction of the business out of which
such demand originated, or when such agent has had the means of
knowing personally the facts required to be sworn to by those sections; and administrators and executors shall not be required to make
such affidavit in relation to any demand in favor of the estate which
accrued prior to their letters of administration.
SEc. 12. Any person desiring to establish a demand against any
estate shall deliver to the executor or administrator a written notice
containing a copy of the instrument of writing or account on which
it is founded, and stating that he will preS€nt the same for allowance
at the next term of the probate court.!
SEc. 13. Such notice shall be served on the executor or administrator ten days before the beginning of such term of the court, and may
be served by any sheriff or constable, or by any competent witness,
who shall make affidavit to such service.
• A judgment against an administrator is not a lien on the lands of the intestate, although
the judgment be de bonis testatoris. 1 Missouri Rep., 764
f When a demand is presented to the county court for allowance against a decedent's:
estate and disallowed, the decision of the court is a judgment, and is attended with all the
legal consequences of a judgment of a court of record at common law: constJquently if the
claimant fails to prosecute his appeal in the manner pointed out in the statute, the matter
becomes res adjudicata, and so he is forever barred. McKinney vs. Davis, 6 Missouri Rep.,.
501. An order from the county court that an administrator retain all the money of the
estate which may come into his hands, subject to the order of the county court, for the purpose of paying all administrators and guardians such sums as may be due from the estate, in
preference to all other demands, amounts to a judgment final and conclusive in its nature
and a writ of error will lie. Gamble vs. Hamilton, 7 Missouri Rep., 469.
t See note W supra.
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SEc. 14. The executor or administrator may appear 1n
waive the service of any such notice.
SEc. 15. The probate court shall hear and determine all demands
in a summary way, without the form of pleading, and shall take the
evidence of competent witnesses, or other legal evidence.*
SEc. 16. Any person may take depositions in support of his demand at his own expense, if he first procure the written consent of
the e~ecutor or administrator, and such depositions may be taken in
the ordinary manner, at such time and place as may be agreed upon,
and read in evidence in support of such demand.
SEc. 17. If the demands do not exceed twenty dollars, or if neither
party require a jury, the court may decide on the validity of such
demand.
SEc. 18. If the demand exceed twenty dollars and either party require a jury, one shall be immediately summoned, and the trial shall
be conducted in a summary manner, without the form of pleading,
and when the demand is not due at the time of trial, the court or jury
may adjust the same by rebating therefrom at the rate of six per cent.
per annum from the time of trial until due.
SEc. 19. Any executor or administrator may establish a demand
against his testator or intestate, by proceeding against his co-executor
or co-administrator in the manner prescribed for other persons; but
if there be no co-executor or co-administrator, he shall file his claim
and other papers, and the court shall appoint some suitable person to
appear and manage the defence on the part of the estate.
SEc. 20. When a demand shall be presented to the probate court
for allowance, if the demand be allowed, the estate shall pay the
eosts; if disallowed, the party presenting the claim shall pay
the costs.
SEc. 21. The clerk of the probate court shall keep an abstract of
all judgments of other courts filed, and of all demands established in
the probate court against such estate, which shall show their amount,
date, class, and to whom payable.
SEc. 22. If any judgment of a court of record be filed in the probate court, and when demands are allowed against any estate in the
probate court, such court shall determine its class, and the clerk shall
make an entry thereof in his abstract, and when thus classed, the
executor or administrator may satisfy such demand according to such
classifi cation.
·
SEc. 23. When any such demand has been allowec.l, the clerk
shall enc.lorse on the back thereof the amount allowed thereon, and
the class to which it belongs, and deliver the same to the demand.ant.
SEc. 24. All demands against any estate shall be paid by the executor or administrator, as far as he has assets, in the order in which
they are classed, and no demand of one class shall be paid until all
previous classes be satisfied, and if there be not sufficient to pay the
whole of any one class, such demands shall be paid in proportion to
their amountR .
'it An administrator may avail himself of an equitable defence to a demand, presented to
the county court for allowance against a decedent's estate. 6 Missouri Rep., 145.
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SEc. 25. If any person commence a suit of any kind, in any
court) against an estate, within one year from the date of administration, he may recover judgment, but shall pay all costs.
SEc. 26. If any executor or administrator shall temporarily absent
himself from this Territory, he shall appoint an agent in writing (and
file such appointment in the office of the court having jurisdiction of
his testator or intestate's estate), to whom notice of demands against
his testator or intestate's estate, as provided in the fifth and tenth
sections of this article, may be given; and upon failure to appoint
such 9-gent, such notice may be filed in the office of tne court having
jurisdiction of the estate.
SEc. 27. Notice given to such agent, or filed, as aforesaid, among
the papers relating to the estate against which the demand is claimed,
shall be as effectual as if it had been given to the executor or administrator.
SEc. 28. If the executor · or administrator shall, within four
months after any demand shall have been allowed, upon notice given
as prescribed in the two preceding sections, file in the office, of the
court having jurisdiction of the estate, the affidavit of himself or
some other credible person, stating that the affiant has good reason
to believe, and does believe, that such demand has been improperly
allowed, the court shall vacate such order of allowance, and try the
matter anew, and allow or reject such demand as shall be right; and
if upon such new hearing such demand shall be allowed, it shall be
classed and paid as if such new hearing had not been granted.
SEc. 29. It shall be the duty of the probate court, at the next
term after letters testamentary or of administration are granted on
any estate, (if in their opinion the interest of the estate requires it,)
to appoint some suitable disinterested person as commissioner, wh()se
duty it shall be to audit and settle all demands exhibited to him
against said estate, not exceeding the sum of one hundred dollars.
He shall fix upon such times and such places as shall be most convenient to the largest number of creditors of such estate, and give
reasonable notice thereof to the executor or administrator, and to the
creditors of the estate; the time and manner of the notice to be prescribed by the court. The commissioner shall make out an exhibit of
all demands brought before him, noting thereon which items he
allows and which he rejects, or ho·w much of each he allows or rejects,
and in what classes those allowed are to be paid, and file such exhibits with the clerk of the probate court' at its next term, which
shall remain in the office of the clerk of the court until the end of
the next following term. The connnissioner shall have power to
administer oaths to witnesses, and shall administer to all claimants
the oath required by the ninth section of this article.
SEc. 30. If any executor or administrator, or any claimant, shall,
before the end of the next term after the one at which the commissioner's report shall have been filed in the clerk's office, object, in
writing, to the decision of the commissioner, as to any item therein,
the same shall be tried before the probate court, as is now provided
by law, the conrt giving to each party reasonable time to procure his
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witnesses; and such report, as to all such items not so objected to,
shall be confirmed by the court and payment ordered accordingly.
SEc. 31. If any creditor shall have an opportunity to present his
demand before such commissioner, and shall ±ail or neglect to do so,
he shall not be prevented from having the same allowed by the probate conrt, as is now provided for by law, but the probate court may,
in its discretion. compel him to pay all costs attending the establishment and allowance of the same.
SEc. 32. The court shall allow said commissioner, out of said
estate, a reasonable compensation for his services.

ARTICLE V.
OJ the settlement of their accounts.

§ 1. Accounts and settlements, iR what man-

§ 10. Claim for which disbursements have

ner to be recorded by the -clerk.
Annual settlements to be made until
administra.tion be completed.
Clerk to keep a docket of executors
and administrators, date of their
letters and term of settlement.
List to be put up by the clerk, when
and where.
Failure to make settlement, citation to
issue.
Citation not served, alias to issue ; may
be served or published.
Proceedings of the court after service
or publication.
Court may revoke letters of delinquent and attach. Delinquent to pay
costs.
Accounts to be settled; what charges,
expenses, and disbursements allowed.

been made, must be shown upon settlement to have been allowed by the
court, or proof produced.
On settlement, expenses to be paid;
balance on hand to be apportioned
among creditors.
On every settlement, how to proceed till
debts are paid or asl!'lets exhausted.
Executions for demands allowed against
estates, when and against whom issued.
Execution not satisfied, sci1·ejaciasmay
issue against securities.
Scire facias returned served, proceedings thereon.
Notice of final settlement, when and
how published.
Final settlement, how to be conducted.
On final settlement, what debts charged
in the inventory as due to the estate
to be credited.

2.
3.
4.
5.
6.
7.
8.
9.

11.
12.
13.
14.
15.
16.
17.
18.

SECTION 1. The clerk of each probate court shall provide well
bound books, and enter therein the accounts and settlements of all
executors and administrators made in the court, in such manner as
to form a complete record of all such accounts settled in that court.
SEc. 2. Every executor and administrator shall exhibit a statement of the accounts of his administration for settlement, with
proper vouchers, to the probate court, at its first term after the end
of one year from the date of his letters, and at the corresponding
term of such court every year thereafter, until the administration
be completed.
SEc. 3. The clerk of the probate court shall keep a docket, and
enter therein a list of all executors and administrators who have not
made final settlement of their accounts, the date of their letters, and
the term at which they are required to make settlement.
SEc. 4. The clerk shall put up in some conspicuous place in his
office, thirty days before each term, a list of the executors and ad-
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ministrators, whose settlements are required to be made at that
term.
SEc. 5. If any executor or administrator fail to present such
settlement, the clerk shall immediately issue a citation, to any
county in the Territory, requiring him to present his accounts for
settlement at the next term of the probate court, and show cause
why an attachment should not issue against him for not exhibiting
his accounts at the term at which he was required to settle.
SEc. n. If such citation be not served, the clerk shall, under the
direction of the court, issue an alias citation, which may be served,
or may be published in some newspaper in this Territory, one month
before the return thereof.
SEc. 7. lf, after such service or publication, no cause to the contrary be shown, such executor or administrator may be fined by the
probate couTt, not exceeding one hundred dollars, to the use of the
county, and such executor or administrator shall be liable upon his
bond for failing to settle.
SEc. 8. The probate court may revoke the letters of such delinquent, and may issue attachment and other process to compel such
settlement, directetl to any county in the territory, and in all such
cases such delinquents shall pay costs.
SEc. 9. When any executor or administrator shall present his
account for settlement, the probate court shall settle the same according to law, allow all reasonable charges for the expenses of administration, funeral expenses, and all disbursements and appropriations
made by order of the court, and a reasonable compensation for the
trouble and expenses of the executor or administrator.
SEc. 10. Upon every settlement, the executor or administrator shall
show that every claim for which disbursements have been made, has
been allowed by the court according to law, or shall produce such
proof of the demands as would enable the claimant to recover it in a
suit at law.
SEc. 11. At every settlement, the court shall ascertain the amount
of money of the estate which has come to the hands of such executor
or administrator from all sources, and the amount of debts allowed
against such estate; and if there be not sufficient to pay the whole
of the debts and expenses of administration, the money remaining
after paying the expenses of administration shall be apportioned
among the creditorrt, according to this act, and the court shall order
that such executor or administrator pay the claims allowed by the
court according to such apportionment, reserving apportionments
made on claims which remain undecided, until decision be had
thereon.
SEc. 1~. rrhe probate court, upon every settlement, shall proceed
in like manner till all the debts be paid, or the assets exhausted;
and if, upon Rnch settlement, there shall be money enough to satisfy
all demands of any one class legally exhibited against such estate,
the court Hhnll order the whole to be paid.
SEc. 13. If any executor or administrator fail to pay any claim
ordered to be paid, according to the two preceding sections,
demanded, the clerk of the probate court, on application of
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such creditor, and being satisfied that such demand has been made,
shall issue execution for the amount ordered to be paid and costs,
against the property, goods, chattels, and real estate of such executor
or administrator.
SEc. 14. If any such execution be returned unsatisfied, the creditor
may sue out of the probate court a scire facias against any one or
more of the securities of such executor or administrator, referring to
the bond, the order of payment, the execution and return, and requiring such security to show cause why judgment should not be
rendered against him for the amount ordered to be paid and still
unsatisfied.
SEc. 15. Such scire facias may be directed to, and served in any
county in this territory, and if, upon the return thereof, good cause
to the contrary be not shown, the court shall render judgment agaimt
such security for the amount unpaid, and costs) and award execution
therefor.
·
SEc. 16. If any executor or administrator wish to make :final settlement, he shall publish for four weeks, in some newspaper in this territory, a notice to all creditors and others interested in the estate, that
he intends to make :final settlement at the next term of the court.
SEc. 17. If it appear to the court that such notice was duly published, and that the estate of the deceased has been fully administered,
the court shall make :final settlement, which shall be conducted as
annual settlements.
SEc. 18. At hjs :final settlement, the court shall give credit to the
executor or administrator for debts which have been charged in the
inventory as due to the estate, if the court be satisfied that such debt
was not really due to the estate, or that it has been balanced or
reduced by offsets in any court of competent jurisdiction, or the debtor
was insolvent, or that from any other cause it was impossible for the
executor or administrator to have collected such claim by the exercise
of due diligence.

ARTICLE VI.
Of the distdbution of the estate.

§ 1. Distribution, or payment of legacies,
whe~

2.
3.
4.
5.
6.

to be made within one year
after date of letters.
Legacies, when to be paid ; bond to
refund, when and by whom given.
Payment of legacies and distribution of
shares, when and how made.
If distribution cannot be made in kind,
sale may be ordered and money distributed.
N oticP. of application to sell for the
purpose of distribution, how and
when to be given.
When sale is ordered, claims of distributees to be adjusted.

7. If distributee become purchaser, his
receipt good for amount of his share.
8. Distribution, how made ; when real
estate sold to pay debts.
9. Legatees and distributees compelled to
refund, when and how.
10. Proceedmgs on failing or refusing to
refund. Notice to he given.
11. Court may order appropriations for the
support of minor children, when.
12. Appropriation for widow until dower is
signed, out of what fund to be made.
13. Court, in its discretion, may order the
estate to be delivered up to the
widow, when.

ADMINISTRATION.

7~

§ 14. On final settlement, money of distribu- § 20. On final settlement, residue of personal
15.

16.
17.
18.

19.

tee or legatee, when to be loaned
out.
If legatee or distributee do not appear
within one vear and claim his share,
court may "order it to be paid into
territorial treasury.
Proceedings when such legacy is paid
into the territorial treasury.
Mode of obtaining such legacy, &c.,
by legatee or distributee, prescribed.
If, one year after final settlement, property unclaimed remain in the hands
of executor or administrator, court
shall order it to be sold.
Administration on estate of non-resident. Estate, how disposed of.

estate, how disposed of.
2l. If non-resident insolvent, estate to be
equally divided among his creditors.
22. Estate not to be sent out of the territory till creditors here receive their
proportion.
23. Citizen creditors to receive their proportion first.
24. Residue to be paid to other creditors,
how.
25. No one to receive more than his share.
.26. If any balance of estate remains, it
shall be transmitted to foreign executor or administrator.
27. Compensation of executors and administrators.

8EC'riON 1. Executors and administrators shall not be compelled to
make distribution, or pay legacies, until one year after the date ofthe
letters, unless the legacies specified would be perishable, or subject to
injury, if retained one year.
SEc. 2. No executor or administrator shall be compelled to pay
legac:es or make distribution within three years after the date of his
letters unle. s ordered to do so by the court, until bond and security
be given by the legatee or distributee to refund his due proportion of
any debt which may afterwards be established against his estate, and
the costs attending the recovery thereof. But the widow shall not be
required to give such bond l1efore !:!he receive the property selected by
her under this act.
SEc. 3. If upon any settlement it appear that there is sufficient
money to satisfy all the demands against an estate, the court shall
order the payment of legacies and distribution of shares, as in the case
of debts, except that specific legacies shall be first satisfied.*
SEc. 4. If slaves or other personal property descend, and an equal
division thereof cannot be made in kind, the probate court may order
the sale of slaves or other personal property, (prescribing the time, ·
place, manner and terms of sale,) and cause the money to be distributed according to the rights of those entitled to distribution. t
SEc. 5. Each person entitled to distribution, not applying therefor, shall be notified in writing of such application ten days before
such order shall be made; or if such person do not reside in this Territory, a notice of such application shall be published, in some newspaper in this Territory, eight weeks before such order shall be made.
SEC. 6. When such order for the sale of slaves or personal estate
shall be made by the court, it shall settle the claims of the distributees,
and order the person selling such property to distribute the money
arising therefrom according to the rights of each person.

• Where the records of the county court show that all debts have been paid, that the
amount of property is ascertained, and three years elapsed since administration was granted,
a distributee may maintain his action of debt on the administrator's bond, in the circuit court,
against him or his securities. State vs. Rankin, 4 Missouri Rep., 426; Tompkins, J., dissenting. The circuit court, as a court of chancery, has concurrent original jurisdiction with the
county court, in compelling executors and administrators to make distribution and pay leg!lcies. 5 Missouri Rep., 469. Tompkins, J, dissenting. See section 1, article 1, of the act to
l'e(Uiate practice in the courts of chancery.
t See th~ act concerning dower, section 17.
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SEc. 7. If any distributee become a purchaser of such property,
his receipts for the amount of his share shall be received in payment
of an equal amount of the purchase money, and the court shall allow
the amount of such receipt as so much distributed under the order of
the court.
SEc. 8. If real estate be sold fort he payment of debts in lieu of the
personal estate under this act, the court in making distribution of the
personal estate reserved, shall cause the same to be appraised by three
disinterested persons sworn for that purpose, and shall allow to the
widow only such amount as she would have been entitled to, had the
amount of debts, paid by money made by the sale of real estate, been
paid out of the personal estate.
SEc. 9. If, after the payment of legacies, or distributions, it becomes necessary that the same, or any part thereof, be refunded for
the payment of debts, the court, on application, shall apportion the
the same among the legatees or distributees, according to the amount
received by them, except that specific legacies shall not be required to
be refunded, unless the residue be not sufficient to satisfy such debts.
Sec. 10. If any legatee or distributee fail to refund, according to
such order, the court shall, on motion of the executor or administrator, ten days' notice in writing having been given to the legatee or
distributee, enter judgment for the amount apportioned to him.
SEc. 11. The probate court) as occasion may require, may order
such appropriations for the support of minor children of the dQceased,
.not otherwise provided for, as will not prejudice the rights of creditors.
SEc. 12. Until the widow's dower be assigned, the court shall
order such sum to be paid to her out of the hire of slaves and rent of
real estate, as shall be in proportion to her interest in the slaves and
real estate.
SEc. 13. If, upon the return of the inventory and appraisement, it
appears to the court that the whole amount of the estate is not more
'than that to which the widow is by law entitled, without being subject to the payment of debts, and that there are no debts due the estate
or so small that they would not defray the expenses of collection and
of administration, the probate court may, in its discretion, make an
order that such estate be delivered to the widow, and that all further
advertisements, settlements and other proceedings under said administration be dispensed with, unless further estate be discovered, or
the court order the administration to be proceeded with.
SEc. 14. If, upon final settlement, it appear that any legatee or
distributee is non-resident, or from any other cause is not in a situation to recei\'e his share, and give a discharge therefor, or does not
appear by himself, or agent, to receive the same, the probate court
shall order the executor or administrator to lend out the money on
good security, for such limited time as the court may direct, not exceeding one year.
SEc. 15. In all cases when the legatee or distributee shall not appear within one year after final settlement by the executor or administrator, and claim his share, the probate court shall order the same to
be paid into the territorial treasury.
SEc. 16. When any share shall be paid into the treasury, the exc-
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cutor or administrator shall take from the treasurer duplicate receipts,
one of which he shall file in the office of the auditor, who shall charge
the treasurer with the amount, and the other with the clerk of the
probate court, ordering the share to be paid into the treasury, and
the court shall credit the executor or administrator therewith.
SEc. 17. When any legatee or distributee shall appear and claim
any share paid into the treasury, the probate court before whom the
final settlement was made, being first satisfied of his right, shall grant
him a certificate, under its seal ; and on presentation of the certificate
to the auditor, he shall draw his warrant on the treasury for the amount.
SEc. 18. If, after the expiration of one year after the final settlement, there should remain in the hands of the executor or administrator, slaves or other personal property unclaimed by the legatee or distributee, the court shall order the same to be sold, and the proceeds
paid into the territorial treasury, and the same may be drawn therefi·om in the manner provided in the preceding section.
SEc. 19.>~< When administration shall be taken in this Territory on
the estate of any person who, at the time of his decease, was an inhabitant of any other State or country, his real estate found here, after
the payment of his debts, shall be. disposed of according to his last
will, if he left any, duly executed according to the laws of this Territory, and his personal estate according to his last will, if he left any,
duly execnted according to the laws of his domicil; and, if there should
be no such will, his real estate shall descend according to the laws of
this Territory, and his personal estate shall be distributed and disposed
of: according to the laws of the State or country of which he was an
inhabitant. t
SEc. 20. Upon the final settlement of such an estate, and after the
payment of all debts for which the same is liable in this Territory, the
residue of the personn.l estate, if any, may be distributed and disposed
of, in manner aforesaid, by the probate court in which the estate is
settled, or it may be transmitted to the executor or administrator, if
there be any, in the State or country where the deceased had his domicil, as the court, under the circumstances, shall think best.
SEc. 21. If such deceased person died insolvent, his estate found in
this Territory shall, as iar as practicable, be so disposed of that all hiscreditors here and elsewhere may receive an equal share in proportion
to their respective debts.
SEc. 22. To this end, his estate shall not be transmitted to the
foreign executor or administrator, until his creditors, who are· citizens
of this Territory, shall have received their just proportiO'lls that
would he due to them if tho whole of the estate of the· deceased,
wherever found, were divided among all the said creditors· in proportion to their respective debts, without preferring any ooo species of
1lcht to another.
REc. 2:3. In such case, no creditor, not being a citizen (!}f this Territory, shall be paid out of the assets found here, until thosB who arc
$:

Sec. 19 to sec. 26, inclusive, are only decl:lratory of the common law ..
403 to 410 . Edition of 1834~

t See Story's Conflict of Laws, 391, and
Ex. Doc. 23--6
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citizens shall have received their just proportions, as provided in the
-preceding section.
SEc. 24. If there be any residue after such payment to the citizens
of this Territory, the same may be paid to any other creditors who
shall duly have proved their debts here, in proportion to the amount
due to each of them respectively.
SEc. 25. No one shall receive more than would be due to him if
the whole estate were divided rateably among all the creditors.
SEc. 26. The balance, if any, may be transmitted to the foreign
executor or administrator, or, if there be none such, it shall, after the
expiration of three years from the appointment of the administrator,
be distributed rateably among all the creditors, citizens and others,
who shall have proved their debts in this territory.
SEc. 27. Executors and administrators shall be allowed for their
trouble not exceeding six per centum on the whole amount of personal
estate, and on the money arising from the sale of lands, with such additional allowance for hiring out slaves, leasing real estate, and collecting and preserving the estate, as the probate court shall deem reasonable.*

ARTICLE VII.
Of proceedings against executors, administrators, and securities.

1. Any creditor may suggest a devastavit,
when.
2. Upon such application, court to direct
an issue.
3. Costs. Judgment. How proceeds applied.
4. If the waste is wilful and fraudulent,
applicant to recover double the
amount wasted.
5. Action of waste, or suit on administration bond, after final settlement, when
brought and effect of the judgment.

6. Execution on the judgment, against
whom and what estate to issue.
7. Proceeds of exeeutions on judgments
thus recovered, how to be applied.
8. The bond ofan executor or administrator may be sued on, suit how and by
whom brought.
9. Court how to proceed for disobedience
of any order made in pursuance of
this act.

SECTION 1. If, upon the settlement of any executor or administrator,
there be not sufficient assets to pay all the demands against the estate,
any creditor may suggest that he has not made a just account of the
assets in his hands, and apply for an enquiry into the same.
SEc. 2. Upon such application the court shall direct an issue to be
made up, whether there be waste or not, which shall be tried as
demands against an estate.
SEc. 3. If no waste be found the applicant shall pay the costs; but
if waste be found, judgment shall be recorded in favor of the applicant against such executor or administrator, of his own proper estate,
• Where an allowance of a gross sum is made by the county court to executors or admiPlistrators as a compensation for their services, it must be equally divided, and one cannot retain the whole sum on the ground that the other had rendered no services. The county court
may, however, where one has performed more than his equal share of labor, allow him a
compensation proportioned to his services. Smart vs. Fisher, 7 Missouri Rep., 58C.
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for the amount wasted, and costs, and the money collected shall be
applied to the payment of the debt due to the applicant, and the residue shall be apportioned among the creditors.
SEc. 4. If it appear that such waste was committed wilfully and
fraudulently, the applicant shall recover double the amount wasted,
with costs, to be apportioned as aforesaid.
SEc. 5. After final settlement of any estate found to be insolvent,
any creditor, or other person interested therein, may bring an action
of waste, or a suit on the administration bond, and assign and prove,
as a breach of the condition, any waste or 1nismanagement of the
estate, and have judgment against the executor or administrator for
the whole value of the assets wasted or mismanaged, as he could have
done if they had been regularly accounted for, with costs.
SEc. 6. Upon such judgment, execution may issue against the private estate of such executor or administrator, and his settlement shall
only be conclusive so far as he has applied the assets pursuant to the
apportionment made by the court for the payment of debts.
SEC. 7. The proceeds of all executions, on any judgments thus
recovered, shall be applied to the payment of the debt due to the
person sueini, and the residue shall be apportioned among the
creditors.
SEc. 8. The bond of any executor or administrator may be sued 011,
at the instance of any party injured, in the name of the Territory, to
the use of such party, for the waste or mismanagement of the estate,
or other breach of the condition of such bond, and the damages shall
be assessed thereon as on bonds with collateral conditions.*
SEc. 9. The probate court, for disobedience to any order made in
pursuance of this act, may issue attachment, imprison the body, or
proceed by sequestration of land and goods, as fully as a court of
chancery may do, and may issue their process for that purpose, directed
to any county, and cause it to be served therein.
• An action of covenant will not lie on an administrator's bond ; Clark vs. Murphy et al.
1 Missouri Rep., 114. A suit on an administrator 's bond must be in the name of the governor of the Sta.te, (now the State of Missouri,) and not in the name of the party injured; 1
Missouri Rep., 581. Where the securities of an admini strator plead his death before the
time for filing the inventory, and in the same plea denied tha.t goods had come to his handshe\d, that the first part of the plea was not traversable; 1 Missouri Rep., 686. Damage
may be assessed for a failure to make and return an inventory; Ibid. A breach, setting out
a failure to make out annual and final settlements, is well assigned ; Devore vs. Pitman, 3
Mi110uri Rep., 179. When a guardian put an administrator's bond in suit, for his own use,
he was allowed to recover only costs paid by himself; to recover the portion due his ward, it
was held necessary to put the bond in suit for thei1· use; Devore vs. Pitman, 3 Missouri Rep.,
182. A prior and subsequent administrator of the same estate cannot be sued jointly on their
separate bonds; Miller vs. Ha.ys, Missouri Rep., 434; the State vs. Pratte and St. Genome,
8 Missouri Rep., 286.
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ARTICLE V1II.

Of appeals.
1. Appeals from the probate to the circuit
court, in what cases allowed.
2. Appeals, when to be taken.
3. Application for appeal, affidavit to be
filed, and by whom.
4. Appellant to file bond. Its conditions.
Executor or administrator not required to give bond.
•'> . Affidavit and bond filed, appeal to be
granted ; how far a supersedeas.

6. When appeal taken, clerk to transmit
transcript and original papers to the
circuit court.
7. upon filing of transcript, court shall he
possessed of the cause and shall try
it de novo.
8. Proceedings and original papers to be
certified to the court whence the appeal was taken, how proceeded on .

SEcTION 1. Appeals shall be allo~eu from the decision of the probate
court to the supreme court, in the following cases: FiTst. On all
de mands against an estate exceeding ten dollars. S econd. On all settlements of executors and administrators.* Third. On all apportionments among creditors, legatees or distributees. Fourth. On all
orders directing the payment of legacies, making distribution, or
making allowances to the widow. Fifth. On all orders for the sa]E'
of personal estate, because distribution cannot be made in kincl.
Sixtll. On all orders for the sale of real estate or slaves. ·Seventh. On
judgments for waste. Eighth. On proceedings to recover balances
escheated to the Territory. Ninth. On orders revoking letters testamentary or of administration. t T enth. On orders making allowancef:
for the expenses of administration. Eleventh. On orders for the Rpecifi c execution of contracts. Twelfth. On orders compelling leg-atees
or distributees to refund, and in all other cases where there shall be a
final decision of any matter arising under the provisions of this act.
SEc. 2. All appeals shall be taken during the term at which the
decision complained of is made.
SEC. 3. rrhe applicant for such appeal, his agent or attorner' shall
file an affidavit that the appeal is not taken for the pnrpose of Yexation or delay, but because the affiant believes that the appellant i~
aggrieved by the decision of the court.
SEc. 4. Every such appellant shall file in the court the bond of himself or some other person, in a sum and with security approved by the
court, conditioned that he will prosecute the appeal, and pay all del>t,
damages and costs that may be adjudged against him. This act shall
not be so construed as to require any executor or administrator to
enter into bond in order to entitle him to an appeal.
SEc. 5. After such affidaYit and bond have been filed, the appeal
shall be granted, but shall not be a supersedeas in any other matter
r elating to the administration of the estate, except that from which
the appeal is specially taken.
,._ The supreme court will not examine the evidence and correct errors in f:.1.ct, but will onlr
notice the errors in law, as appears upon the record in cases of settlement of estates; Chouteau
vs. f'onsoue, 1 Missouri Rep., 350. Jones dissenting.
t An appeal lies from the decision of the county court revoking letters of administration;
!.'uch appeal, however, does not operate as a supersedeas. The provisions of the statute
: oncerning the supersedeas only applies to those cases in which the appellant is judged to
pay a debt; Mullanphy vs. St. Louis county court, 6 Missouri Rep., 563.
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SEc. 6. When such appeal is taken, the clerk shall transmit to the
clerk of the supreme court a certified transcript of the record and proceedings relating to the cause, together with the original papers in
his office relating thereto.
SEc. 7. Upon the filing of such transcript and papers in the office
of the clerk of the supreme conrt, the court shall be possessed of the
cause, and shall proceed to hear, try and determine the same anew,
without regarding any error, defect or other imperfection in the proceeuings of the probate court.
SEc. 8. The clerk of the supreme court shall certify a transcript of
the record and proceedings, and the original papers, to the court
whence the appeal was taken, who shall proceed according to the decision of the supreme court.
rrhis act to take effect and be in force from and after its passage.

CHAPTER II.
ADMINISTRATORS PUBLIC.

An act rrespecting public administrratO}'S.
~

1. Probate court to appoint public admin- § 13. Justice of peace to issue warrant for
istrator.
person holding property, &c.
2 To give bond before entering on duties.
14. The cause to be tried in summary man3. Certificate, oath and bond to be filed.
ner by said justice.
4. Person injured to sue on said bond.
15. Judgment to be enforced by execution
5. vVhen public administrator may be
or attachment.
removed.
16. vVhen affiant to pay costs, and no bar
6 Compensation allowed.
for administrator to sue.
7. When indicted anJ fined.
17. When appelll to be taken, &c.
8. Duties of public administrator.
18. Form of recognizance to be entered
9. To make an inventory of all estates
into, &c.
19. Same proceedings as in appeals from
taken into possession, &c.
10 When to account and pay over to any
judgments, &c.
other administrator, &c.
20. When justice may issue warrant to
11. Duty of civil officers to inform public
seize property.
21. Probate court may, at any time, ord er
administrator of property, &c.
settlement with public administrator.
12. To institu~e all necessary suits and I
prosecutiOns.

Be it enacted by the goverrnorr and legislative assernbly of the Territory
of Kansas, as follows:
SECTIO~ 1. The probate court may appoint a public administrator
for each county in this Territory, who shall be a resident citizen of
the county, and shall hold his office for three years, and until his
sncceHsor shall be qualified.
SEc. 2. Before entering upon the duties of his office he shall take
the oath prescribed by law, and enter into bond to the Territory in
such sum as the probate court shall deem sufficient, with two or more
sufficient securities, approved by such court, and conditioned that he
will faithfully discharge all the duties of his office; and such court
may, fi·om time to time, as occasion may require, demand additiomtl
security of such public administrator, and in default of procuring the
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same within twenty days after such demand, may remove the administrator and appoint another.
SEc. 3. His certificate of appointment, official oath, and bond,
shall be filed and recorded in the office of the clerk of the probate
court, and copies thereof, certified under the seal of the probate court,
shall be evidence.
SEc. 4. Any person injured by the breach of such law may sue upon
the same, in the name of the Territory, for his own use.
SEc. 5. Such public administrator may be removed from office in
the same manner, and for the same causes, as justices of the peace.
SEc. 6. He shall receive the same compensation for his services as
may be allowed by law to executors and administrators, unless the
court, for special reasons, allow a higher compensation.
SEc. 7. For any wilful misdemeanor in office he may be indicted
and fined not exceeding two hundred dollars.
SEc. 8. It shall be the duty of the public administrator to take into
his charge and custody the estates of all deceased persons in his county
in the following cases: First, when a stranger dies intestate in the
count.y, without relations or confidential friends, or dies leaving a will,
and the executor named is absent1 or fails to qualify; second, when
persons die intestate, without any known heirs, and administration is
not undertaken by some other responsible person; third, when persons unknown die, or are found dead in the county; fourth, when
money, property, papers, or other estate are left in a situation exposed
to loss or damage, and no other person administers on the same;
fifth, when any estate of any person, who has died elsewhere, is left
in the county liable to be wasted, injured, or lost, or is not in the
lawful custody of some responsible person; sixth, when, from any
other good cause, the probate court shall order him to take possession
of any estate, to prevent its being injured, wasted, purloined 1 or lost.
SEc. 9. He shall make a perfect inventory of all such estates taken
into his possession, and administer and account for the same as nearly
as circumstances will permit, according to the law prescribing the
duties of administrators, subject to the control of the probate court.
SEc. 10. If at any time letters testamentary or of administration be
regularly granted on such estate to any other person, he shall, under
the order of the probate court, account for, pay and deliver to the
executor or administrator thus appointed all the money, property,
1)apers, and estate of every kind in his possession.
SEc. 11. It shall be the duty of all civil officers to inform the public
administrators of all property and estate known to them which is
liable to loss, waste, or injury, and which by law ought to be in the
possession of the public administrator.
SEc. 12. The public administrator shall institute all manner of
suits and prosecutions that may be necessary to recover the property,
debts, papers, or other estate of the person deceased.
SEc. 13. If any person file an affidavit before a justice of the peace
that he has reason to believe that any other person is unlawfully possessed of property (describing the same in such affidavit as truly as
may be) which ought to be committed to the care of the public adminis-
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trator, he shall issue his warrant to bring such person before him
forthwith.
SEc. 14. When such person shall be brought before the justice, the
matter shall be tried in a summary way, and if the complaint be found
true the justice shall render judgment that the property be delivered
to the public administrator to be administered, and for costs.
SEc. 15. Such judgment may be enforced by execution or attach"ment.
SEc. 16. If such judgment be against the right of the public administrator to such property, the affiant shall pay the costs, but the
juclgment shall be no bar to the administrator's right to sue in the
ordinary form, in the proper court, for the recovery thereof.
SEc. 17. If the judgment of the justice be against the person charged
with the possession of such property) he shall be allowed an appeal to
the court having jurisdiction of appeals from justices' courts, on the
same terms, and with like effect, as in appeals from judgments
in justices' courts.
SEc. 18. rrhe recognizance to be entered into by the appellant and
his securities may be in the following form: "We, the undersigned
- - - a n d - - - , acknowledge ourselves indebted to
, public
administrator for ---,in the sum o f - - - dollars, to be void upon
this condition: whereas--- has appealed from the judgment of
- - - , a justice of the peace, in a proceeding between---, affiant,
and - - - defendant; now, if on such appeal the judgment of the
justice be affirmed, or on a trial anew in the circuit court judgment
he given against the appellant, and he shall satisfy and perform such
judgment, or if his appeal shall be di!)missed, he shall satisfy and
perform the judgment of the justice, and pay the costs of the appeal,
the recognizance shall be void. Given under our hands and seals.
A. B., [seal.l C. D., [seal.] Test, J.P.
SEc. 19. When appeal is allowed, the same proceedings shall be
had, and the duties of the justice shall be the same as in appeals from
judgments in justices' courts.
SEc. 20. If the person against whom the judgment is rendered be
found, or the judgment cannot be complied with, the justice may
issue his warrant to seize the property, or other estate, and deliver it
to the public administrator.
SEc. 21. The probate court may, at any time, order the public administrator to account for and deliver all money and property of any
estate in his hands to the heirs, or to an executor or administrator
duly appointed.
This act to take effect and be in force from and after its passage.
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CHAPTER III.
ACTIONS.

An act to ,·egulate the limitations of actions.
I . When action can be maintained.
I § 6. Actions for libel, slander, &c., to be
2. Wlten entry upon real estate as a daim
within two years.
is valid.
7. When cause of action deemed to have
3 . Time when action shall be commenced. 1
accrued.
4. What actions to be commenced within
8. When statute of limitation to take efthree yea.rs.
feet.
5. Actions against sheriff, &c., to be within two years.

Be it enacted by the g01;ernor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. No action for the recovery of real property, or for the
recovery of the possession thereof, shall be maintained, unless it appear that the plaintiff, his ancestor, predecessor, or grantor, was seized
or possessed of the premises in question within ten years before the
commencement of such action.
SEc . 2. No entry upon real estate shall be deemed sufficient; or
valid as a claim, unless an action be commenced thereupon within one
year after the making of such entry, and within ten years from the
time when the right to make such entry descended or accrued.
SEc. 3. An action upon a judgment or decree of any court of the
United States, or of any State or Territory within the United States,
or an action upon a sealed instrument, shall be commenced within
twenty years.
SEc. 4. The following action shall be commenced within three years:
First. An action upon a contract, obligation, or liability, expressed
or implied, excepting those mentioned in the previous section. Second.
An action upon a liability created by statute, other than a penalty or
forfeiture. Third. An action for trespass upon real property. Fmwth.
An action for taking, detaining, or injuring any goods or chattles, including actions for the specific recovery of personal property. Fifth.
An action for criminal conversation, or for any injury to the person
or right of another, not arising on contract, and not hereinafter
enumerated.
SEc. 5. An action against a sheriff, coroner, or constable, a liability
incurred by the doing of an act in his official capacity, and in virtue
of his office, or by the omission of an official duty, including the nonpayment of money collected upon an execution, shall be commenced
within two years after his term of office shall expire.
SEc. 6. An action for libel, slander, assault, battery; or false imprisonment, on an action upon a statute, for a forfeiture or penalty to the
people of this Territory, shall be commenced within two years.
SEc. 7. In an action brought to recover a balanc.e due upon a mutual, open, and current account, where there have been reciprocal demands between the parties, the cause of action shall be deemed to
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have accrued from the time of the last item proveJ in the account, on
either side.
SE('. 8. 'rhe fltatnte of limitation shall in no case be deemed to run
against any infa,nt, married woman, person of unsound mind, or peron ausent from the United States, until the time of such limitation
hall have transpired, after such disability is removed.
This act to take effect from and after its passage.

CHAPTER IV.
AGRICULTURE.

An

Of't

to encourage ag1'iculture in the Territo -ry of Kansas.

§ 1. \Vhcn farmers arc allowed to sell articles free of license.
2. Not to extend to merchants or grocers

Be it enacted by the governo1· and legislative assembly of the Territory
of ](ansa s, as follows:
Ecrro.· 1. That any f<tnner or farmers, residing in this Territory,
l1 hall grow on his or their farms any article of produce, and shall
ip ur otherwise convey the same to market, on his or their own
unt, either separately or jointly, and shall sell or trade the same,
1 h r in whole or in part, for iron, salt, sugar, coffee, teas, spun cott n, nails, or leather, are hcrcuy authorized and permitted to vend
nd retail the l'aicl artidcH, at their respective places of residence,
rec from taxation·or license, in any quantity or quantities which they
may thiuk proper.
~Er. 2. 'rhiH act shall not be so construed as to extend to any merllant or grocer.
This ad to take effect and be in force from and after its passage.

CHAPTER V.
ALIENS.

An act 1·especting aliens.
~

l. Aliens empowered to hold and alienate real estate.

't enacted by the goveT'Ror and legislative assembly of the 'I'erritory

of J(ansas, as follows:
ECTIO. 1. All aliens residing in the United States, who shall haYe
ade a declaration to become citizens of the United States, by taking
he oath prcl'crihc<l hy law, and all aliens residing in this Territory,
hall he capable of acquiring real estate in this Territory by descent
r purcha:-~e, anll of hol<ling and alienating the same, and shall incur
he like dutil'H amlliabilities in relation thereto, as if they were citi-

n of the United States.
Thi act to take effect and be in force from and after its passage.
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CHAPTER VI.
APPRENTICES.

An act concerning apprentices.
~

1. Minors may bind themselves by indenture, with consent of parents.
2. With consent of probate court.
3. Master to make affidavit.
4. Father incapable, mother may consent.
5. Incapacity, how established.
6. Poor children may be bound by probate
court.
7. By guardian.
8. Covenants in indenture.
9. To be fulfilled, and grievances redressed.
10. Negro or mulatto, not to be educated.
11. Age of apprentice to be inserted in indenture.
12. Indenture void as to apprentice, when.
13. Complaint by apprentices
I

Be it enacted

14. CGurt may dissolve contract.
15. Complaint by master.
16. Misconduct of apprentice, warrant to
issue.
17. Proceedings on return ofwarrant.
18. Enticing apprentices to run away,
penalty.
19. Harboring, penalty.
~0 . Executor may bind infant, when.
21. Removing apprentice, prevented.
22. Further proceedings.
23. Master wi~hing to remove, may deliver up apprentice.
24. Indenture survives to, and against survivor, in certain cases.
25. Desertion, cause of action against apprentice.

uy the governor

and legislative assembly of the Ter1·itory
of Kansas, as follows :

SECTION 1. Every person bound by indenture, of his free will, with
the consent of his father, or, if he be dead, of the mother or guanlian,
and signified by such parent or guardian signing the same, or by the
probate court, as hereinafter direCted, to serve as clerk or apprentice,
in any profession, trade, or employment, until the age of twenty-one
years, or for a shorter time, although such apprentice shall be under
the age of twenty-one years at the making of such indenture, he shall
be bound to serve the time specified in such indenture.
SEc. 2. Any infant, having no parent or guardian, may, with the
approbation of the probate court, endorsed on the indenture, bind
himself an apprentice until he arrives at the age of twenty-one years,
or, if a female, at the age of sixteen years.
SEc. 3. Upon the execution of every indenture of apprenticeship,
the person to whom the apprentice is bound shall make an affidavit
that he will faithfully perform the duties required by the indenture,
and enjoined on him by law, which affidavit shall be endorsed on the
indenture.
SEc. 4. When the father has no legal capacity to give consent, or
when he shall have wilfully abandoned his family for six months,
without making suitable provision for their support, or has become
an habitual drunkard, the mother shall have the same power to give
such consent as if the father was dead.
SEc. 5. Facts of incapacity, desertion, or drunkenness, shall be decided in the probate court, by a jury, before the indenture shall take
effect, and an endorsement on the indenture, under the seal of the
court, that the same are proved, shall be sufficient evidence of the
mother's power to gjve such consent; but if the jury do not find the
charge of incapacity, drunkenness, or desertion, to be true, the person, at whose instance such proceedings may have been had, shall
pay all costs attending the same.
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SEc. 6. When any poor child is, or may be, chargeable to the
county, or shall beg for alms, or whose parents are, or may be,
chargeable to the county, or shall beg for alms, or when the parents
of such children are poor and the father an habitual drunkard, or, if
there be no father, when the mother is of bad character, or suffers
her children to grow up in habits of idleness, without any visible
means of obtaining an honest livelihood, it shall be lawful for the
probate court to bind such child an apprentice until, if a male, he
arrives to the age of twenty-one years, and if a female, to the age of
sixteen years.
SEc. 7. Every orphan or minor who has not estate sufficient for his
maintenance, may be bound by his guardian under the order and direction of the probate court, and the indenture of binding such infant
shall be as effectual as if such infant were of full age, and the counterpart of such indenture shall, for the benefit of the infant so bound,
be deposited with the clerk of the probate court in which such binding shall take place, for safe keeping.
SEc. 8. It shall notre lawful for any master to remove an apprentice out of this territory, and in all indentures by the probate court,
for binding out any orphan or poor child as an apprentice, there shall
be inserted, among other covenants, a clause to the following effect:
That every master to whom such child shall be bound, shall cause
such child to be taught to read and write, and the ground rules of
arithmetic, the compound rules and the rule of three, and, at the expiration of his time of service, shall give him a new bible and two
new suits of clothes, if a male, to be worth forty dollars, and if a
female, to be worth twenty dollars, and ten dollars in current money
of the United States.
SEc. 9. The probate court shall see that the terms of the indenture,
and the covenants therein contained, be fulfilled, and that such child
be not ill used; and the said court is hereby required to enquire into,
and redress any grievances . that may occur in the premises, in such
manner as is prescribed by law.
SEc. 10. When an apprentice is a negro or mulatto, it shall not be
the duty of the master to cause such colored apprentice to be taught
to read or write, or a knowledge of arithmetic; but he shall be allowed, at the expiration of his term of service, a sum of money in
lieu of education, to be assessed by the probate court.
SEc. 11. The age of every apprentice shall be inserted in the indenture.
SEc. 12. All indentures entered into otherwise than according to
law, shall be utterly void, so far as concerns the apprentice therein
bound.
SEc. 13. 'l_lhe probate court shall receive the complaints of apprentices, who reside within the county, against their masters, alleging
undeserved or immoderate correction, insufficient allowance of food,
raiment or lodging, want of instruction in their trade or profession,
or that they are in danger of being removed out of this Territory, or
the violation of the indentures of apprenticeship, and may hear and
determine such cases by a jury, and make such order therein as will
relieve the party injured, in future.
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SEc. 14. The probate court shall have power, when circumstance
require it, to d\scharge an apprentice from his apprenticeship, and in
case any money or other thing has been paid, or contracted to be paid,
by either party, in relation to such apprenticeship, the court shall
make such order concerning the same as shall seem just ancl reasonable; if the apprentice so discharged shall have been originally bound
by the probate court, it shall be the duty of the court, if they judge
necessary, again to bind such apprentice.
SEc. 15. The court shall, in like manner, hear and determine the
complaints of masters against their apprentices for desertion without
good cause, miscarriage or ill behavior, and may punish such apprentice according to the nature and aggravation of his offence; and if
the offence be wilful desertion, without cause, the court may, in addition to other punishments, order the apprentice guilty thereof to
make restitution by the payment of a sum, not exceeding ten dollr~rs,
for each month he may be so absent, to be collected as other cleuts,
after such apprentice shall have become of full age. The awarding
of costs in the proceedings under this section shall be in the discretion of the court.
SEc. 16. If any apprentice shall abscond or depart from the service
of his master without leave, or shall rebel against or assault his
master, any judge or justice of the peace, on complaint made, and
sufficient cause shown on oath by the master, or any one on his behalf, shall issue a warrant directed to any sheriff or constable within
this Territory, or any discreet and responsible person, to be named in
the warrant, to execute the same in any part of this Territory.
SEc. 17. If, upon the return of any such warrant, the probate
court shall not be in session, it shall be the duty of the person serving
the same to carry the apprentice before some judge or justice of the
peace of the said county, who shall take bail for the appearance of
the apprentice at the next term of the court, to answer to the complaint of the master, or for want of bail, to commit him to prison
until the sitting of the next court, unless the master shall consent to
his discharge. The costs of the process, service and commitment
shall be paid, in the first instance, by the master; but the court,
upon the final hearing, may order such apprentice to make retribution of such costs, by services after the expiration of the time for
which he shall have been bound.
SEc. 18. Every person who shall counsel, persuade, entice, or
9-ssist any apprentice to run away or absent himself from the service
of his master, or to rebel against or assault his master, shall forfeit
not less than twenty, nor more than five hundred dollars, to be sued
for and recovered by action on the case, with costs, by such master,
in any court having jurisdiction thereof.
SEc. 19. Every person who shall entertain, harbor or conceal any
apprentice, knowing such apprentice to be run away, or to have absented himself from the service of his master without leave, shall
forfeit one dollar for every day's entertainment, harboring or concealing, to be sued for and recovered by action of debt, with costs, by
such master, in any court having jurisdiction thereof.
SEc. 20. The executor, who, by the last will of a father, is
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directed to bring up his child to some trade or calling, shall have
}JOwer to bind such child by indenture in like manner as the ~ather,
if living, might have done, or shall raise such child accordmg to
such direction.
SEC. 21. If it shall appear to any judge or justice of the peace,
upon the oath of any competent person, that any master is about to
remove, or cause to be removed, any apprentice out of this Territory,
such judge or justice shall issue his warrant) and cause such master
to be brought before him; and if, upon examination, it shall appear
that such apprentice is in di:Lnger of being removed without ~his
Territory, the judge or justice may require the master to enter 1nto
recognizance) with sufficient security, in the sum of one thousand
dollars, conditioned that such apprentice shall not be removed without this Territory, and that said master will appear with the apprentice before the probate court at the next term thereof, and abide the
decision of the court thereon; which recognizance shall be returned
to the probate court, and the court shall proceed therein in a summary manner, ancl may discharge or continue the recognizance, or
may require a new recognizance, and otherwise proceed according t o
law and justice.
SEc. 22. If the master, when brought before the judge or justice,
fails to enter into recognizance when required so to do, such judge or
justice shall commit the custody of such apprentice to some other
proper })erson, who will enter into recognizance.
SEc. 23. Whenever any master of an apprentice shall wish to remove ont of this Territory) or to quit his trade or business, he shall
appear with his apprentice before the probate court of the p:roper
county; and if the court be satisfied the master has done justice to
said apprentice for the time he has had charge of the ~arne, such
court shall have power to discharge such apprentice from the service
of such master) and again bind him, if necessary, to some other person.
SEc. 24. When any person shall become bound as an apprentice
to two or more persons, and one or more of them die before the expiration of such term of service, the indenture shall survive to and
against such survivor; and in case of the death of all the maste:rs in
such indenture before the expiration of the term of service, the
or administrator shall bring the indenture and apprentice
named before the probate court of the proper county, and
court shall, if necessary, again bind such apprenti~e to some
person .
. 25. If any apprentice shall absent ·h imself from the service
of hi master without leave, or shall run away, so that the master
ball be deprived of hiR service during the remainder of the time, or
any part thereof for which he was bound to serve, the master of such
ntice may have an action on the case, in any court of competent
n~ ..''" '.-.t-ion, against such apprentice after he arrives at full age, for
damages that such master may have sustained by reason of the
._.IJ,~t:Jice of such apprentice; such action shall be brought within two
after such apprentice arrives at full age.
This act to take effect and be in force from and after its pas-sage.
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CHAPTER VII.
ARBITRATIONS AND A WARDS.

An act concerning arbitrations and awards.
1. Who may submit. What matters may ~· § 18. Record of judgment to be made. Its
be submitted.
form.
2. Arbitrators to appoint a time and place
19. Writ of error, or appeal on judgment,
proceedings thereon.
for hearing; to notify pa.rties ; may J
adjourn, &c.
20. Costs, how adjudged if award vacated.
3. Oath of arbitrators.
Payment, how enforced.
4. Attendance of witnesses, how compell2 L. Proceedings of court on reversing order.
ed. Power of arbitrators during the
22. Proceedings in case of a reversal of the
hearing of the cause.
order.
5 All the arbitrators to meet, when ma23. Authority of court of equity not to be
jority may award.
impaired hy this act, in certain cases.
6. Award, how to be· authenticated.
24. Proceedings when party revokes sub7. How award to be confirmed; proceedmission before publication of the
ings of the court thereon.
award. Power to revoke limited.
8. Before confirmation of award, notice to
25. Proceedings in action, on the bond in
be served on the adverse party.
case of revocation.
9. Gronnds on which parties may rnove to 1 26. No other than damages specified to be
1
vacate award.
recovered.
27. Referees appointed by order of refer10. When motion may be made to modify,
or correct award.
ence, to proceed, &c.
11. Motions to vacate and modify awards,
28. To appoint a time and place of hearwhen made, &c.
ing; may adjourn, &c.
1
12. Court may vacate award and C.:irect a 1 29. Oath of referees.
new hearing.
1
30. Authority of referees.
13. Judgment, when and how to be ren31. All must meet, and hear, &c. A madered.
jority may report.
14. Obedience to award may be enforced
32. Power of the court over referees.
by attachment.
33. If the report of the referees be con15. Costs, when and how taxed and colfirmed, judgment thereon.
lected.
34. Compensation of arbitrators and re16. Arbitrators to make an order concernferees.
ing costs in their award.
35. Witnesses, &c., allowed fees before
17. Effect and extent of the judgment.
arbitrators or referees.

I

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. All persons except infants, married women, and persons
of unsound mind, may, by an instrument of writing, submit to the
decision of one or more arbitrators, any controversy which may be
existing between them, which might be the subject of an action at
law, or a suit in equity, and may, in such submission, agree that a
judgment of any court of record, to be designated in such submission,
shall be rendered upon the award made pursuant to such submission.*
SEc. 2. The arbitrators thus selected shall appoint a time and place
for the hearing, and notify the parties thereof, and shall adjourn the
hearing from time to time as may be necessary; and on the application of either party, and for good cause, may postpone the hearing to
a time not extending beyond the day fixed in the submission for rendering the award.

*Vide, Scudder vs. Johnson, 5 Missouri Rep., 551. Mistakes of arbitrators, as to their
mode of appointment, will not vitiate the award. Magoon et al. vs. Whiting, 1 Missouri
Rep., 438.
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SEc. 3. Before proceeding to hear any testimony) the arbitrators
shall be sworn faithfully and fairly to hear and examine the matters
in controversy; and to mal~e a just award according to the best of their
understanding.
SEc. 4. The arbitrators shall have the same power to issue subpamas
for witnesses, and to compel their attendance by attachment, to administer oaths, and punish contempts committed in their presence during
the hearing of the cause; that may be given by law to justices of the
peace.*
SEc. 5. All the arbitrators must meet together and hear all the
proofs and allegations of the parties, pertinent or material to the
cause; but an award made, and every other act done by a majority
of them, shall be valid, unless the concurrence of all the arbitrators,
or of a certain number of them, to such award, or act; be expressly
required in the submission.
•
SEc. 6. To entitle an award to be enforced, according to the provisions of this act, it must be in writing, subscribed by the arbitrators
making the same, and attested by a subscribing witness.
SEc. 7. Upon such submission, and the award made in pursuance
thereof, being proved, the court designated in the submission shall,
upon motion, by an order in open court, confirm the award, unless
the same be vacated or modified, or a decision thereon be postponed,
as herein provided.
SEc. 8. No award shall be so confirmed, unle8s a copy thereof,
together with a notice in writing of tmch motion, shall have been
served on the adverse party) at least fifteen days before the making
of the same, if such party be found, or, if not, left at his usual place
of abode, with some free white member of the family above the age
of fifteen years; and no such motion shall be entertained after the
expiration of one year from the publication of the award.
SEc. 9. Any party complaining of such award, may move the court
designated in the submission, to vacate the same upon either of the
following grounds: First. That such award was procured by corruption, fraud or other undue means. Second. That there was evident
partiality or corruption in the arbitrators, or either of them. Third.
That the arbitrators were guilty of misconduct in refusing to postpone
the hearing upon sufficient cause shown, or in refusing to hear any
evidence pertinent or material to the controversy, or any other misbehavior by which the rights of any party shall have been prejudiced.
Fourth. That the arbitrators exceeded their powers, or that they so
imperfectly executed them, that a mutual, final and definite award on
the subject matter submitted was not made .
.SEc. 10. Any party to such submission may also move the court
designated therein to modify or correct such award in the following
cases: First. Where there is an evident miscalculation of figures, or
an evident mistake in the description of any person, thing or property
referred to in such award. Second. Where the arbitrators shall have
awarded upon some matter not submitted to them, nor affecting the
• An oath administered by a justice of the peace, before arbitrators, on a parol submission
not made a rule of court, is not a judicial oath, nor will its falsity constitute a legal perjury.
Mahon vs. Berry; 5 Missouri Rep. 21.
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merits of the decision of the matter submitted. Third. Where the
award shall be imperfect in some matter of form not affecting the
merits of the controversy, and when, if it had been a verdict, such
defect should have been amended or disregarded by the court.
SEc. 11. Every such application to vacate or modify an award, shall
be made to the said court of record, designated in the submission, at
the next term after the publication of the award, upon at least ten·
days' previous notice, in writing, to the adverse party, if there be
time for that purpose; and if there be not time, such court or the
judge thereof, may, upon good cause shown, order a stay of proceedings upon the award, either absolutely, or upon such terms as shall
appear just, until the next succeeding term of the court.
SEc. 12. On such application, the court may vacate the award in
any of the cases hereinbefore specified, and, if the time within which
the award shall have been required to be made, by the submission,
has not expired, may, in its discretion, direct a re-hearing by the
arbitrators; and: in the cases hereinbefore specified, the court may
mo(li(y and correct the award, so as to affect the intent thereof, and to
promote justice between the parties.
SEc. 13. Upon such award being confirmed or modified, the court
shall render judgment in favor of any person to whom any sum of
money shall have been awarded, that he recover the same; and if the
r.ward shall have ordered any act to be clone by either party, judgment
~hall be rendered that such act be done according to such order.
SEc. 14. \Vhen the award shall be for the performance of any act
other than the payment of money, the same being confirmed or modified by the court, obedience thereto may be enforced in said court, l1y
attachment, in the same manner as obedience may be enforced to an~·
other rule of court.
SEc. 15. The costs of the proceeuings, after an application to tbe
said court for its action upon the a·warcl, and the fees allowed by Jaw
to the arbitrators, (vd1ere no proYision for the payment of such fees is
1nade in the award,) shall be taxed and collected as in suits at law:
but no costs shall be taxed for any other services or exp€nses prior to
such application.
Sec. 16. The arbitrators may ascertain the costs incurred in the
proceedings before them, and make such order in their award, touching the payment thereof, as to them shall seem just.
SEc. 17. Such judgment shall have the same force and effect, in all
Tespects, as the judgment of the same court in actions, and shall be
subject to all the provisions of law applicable to the judgment of such
court in actions.
SEc. 18. The record of such judgment, when drawn up in form.
shall recite the submission; state the hearing before the arbitrators:
their award; the proceedings of the court therein in modifying or confirming such award, and the judgment of the court for the r€covery
of the money awarded; and that the parties perform the acts ordered
by the award, and for the recovery of the costs allowed.
SEc. 19. When any writ of error, or appeal shall be taken to such
judgment, copies of the original affidavits upon which any application
in relation to Rnch award was fonnded) and of all other affidavits and
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papers relating to such application, shall be annexed to, form a part
of, and be returned with, the record of the judgment; and the court to
which such writ of error, or appeal, shall be taken, shall reverse,
modify, amend or affirm such judgment, or any part thereof, according to justice.
SEc. 20. If, upon any application made pursuant to the provisions
of this act, the court shall vacate any award of arbitrators, costs shall
be awarded to the prevailing party, and shall be collected as in other
cases of judgment for costs.
SEc. 21. Upon every such order vacating an award, the party
aggrieved may take a writ of error, or an appeal, as upon any other
judgment of such court, and thereupon copies of such order, and of
all affidavits and papers used in such application) shall be certified to
the appellate court, and such court shall affirm or reverse such order,
as shall be just.
SEc. 22. If such order be reversed, the proceedings shall be remitted
to the court from which they were removed to proceed thereon; or the
-court to which such proceedings may have been removed may proceed
thereon, after due notice to the party complaining of such award, to
modify or confirm the same, in the same n1anner, and with the like
effect, as if the application for that purpose had been originally made
to such court.
SEc. 23. Nothing contained in this act shall impair, diminish or in
any way affect the authority of a court of equity over the awards of
arbitrartors, or the parties thereto, nor to impair or affect any action
upon any award, or upon any bond or other engagement to abide by
any award.
SEc. 24. Whenever any submission to arbitration shall be revoked
by a party thereto before the publication of the award, the party so
revoking shall be liable to an action by the ad verse party, to recover
all the costs, expenses and damages in preparing for such arbitration;
but neither party shall have power to revoke the powers of the arbitrators, after the cause shall have been submitted to them, upon a
hearing of the parties for their decision.
SEc. 25. If the submission so revoked was contained in the condition of any bond, the obligee in such bond shall be entitled to prosecute the same in the same manner as other bonds with conditions
Qther than for the payment of money, and to assign such revocation
as a breach thereof; and for such breach he shall recover, as damages,
the costs and expens~s incurred) and the damages sustained by him in
preparing for such arbitration.
SEc. 26. No other sum, penalty, forfeiture or damages shall be recovered for any revocation of a submission to arbitration than such as
are prescribed in the two last sections, notwithstanding any stipulated
damage, penalty or forfeiture contained in such submission, or in
any other instrument in agreement collateral thereto.
SEc. 27. The referees, appointed in pursuance of any order of reference, shall proceed with diligence to hear and determine the matter in controversy.
SEc. 28. They shall appoint a time and place for the hearing, and
notify the parties thereof, and shall adjourn the hearing from time to
Ex. Doc. 23-7
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time as may be necessary; and for good cause, they may postpone t
hearing to any time not extending beyond the next term of the cou
in which the suit is pending, or when a longer time is given by th&
order of the court within which to report, not extending beyond such
time.
SEc. 29. Before proceeding to hear any testimony in the cau e,
they shall be sworn faithfully and fairly to hear and examine the
cause, and to make a just, impartial and true report according to the
best of their understanding.
SEc. 30. The referees shall have the same authority that is conferred by the fourth section of this act upon arbitrators.
SEc. 31. All the referees must meet together and hear all the
proofs and allegations of the parties, but a report made, and every
other act done by a 1najority of them, shall be valid.
SEc. 32. The referees may be compelled, by the order of the court
in which the case is pending, to proceed to the hearing, and to make
report, and the court may require them to report their decision in admitting or rejecting any witness, or the deposition of any witness, or
other testimony ; in allowing or overruling any question to any witness, or the answer thereto ; and all proceedings by them, together
with the testimony before them, and their reasons for allowing or
disallowing any claim of either party.
SEc. 33. If the report of the referees be confirmed by the court,
judgment shall be rendered thereon in the same manner, and with
like effect, as upon a verdict of a jury.
SEc. 34. Arbitrators and referees shall each receive one dollar a day
for their services.
SEc. 35. Witnesses shall receive the same fees for attending before
arbitrators and referees, that may be allowed them for attending
before the said courts in civil cases ; and sheriffs, and all other officers) shall be entitled to the same fees, for services performed in relation to arbitrations and references, that may be allowed them in their
respective courts for similar services.
This act to take effect and be in force from and after its passage.
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CHAPTER VIII.
ATTACHMENT.

An act to pTovide for the recovery of debts by attachment.

I.
II.

ARTICLE

Of attachment in the courts.
Of attachment before justices of the peace.
ARTICLE I.
Of attachment in tlie cottTls.

1. In what cases creditors may sue by attachment.
2. Proceedings to obtain attachment. Declaration, affidavit, and bond to be
filed.
3. \Vho shall make affidavit. Its form.
4. \Vho shall execute the bond. Its conditions.
5. Duty of clerk in taking bond. Bond,
declaration, n.nd affidavit trJ be filed
before the attachment issues.
6. Court may order another bond and further security to be given in certain
cases.
7. Failure to comply, suit. to be dismissed.
8. "Who may bring suit on bond. Judgment.
9. Form of original writs of attachment.
10. Several defendants, separate writs may
issue.
11. Writs, how issued and returned. Proceedings. Judgment.
12. '\-x{J•its, hO\V to be served.
13. \Vho may be summoned as garnishees.
14. Defendant not summoned and property
attached, publication to be made.
Form of notice.
15. How and where notice shall be published.
16. If defendant fail to appear, judgment
by default, &c.
17. Judgment and execution to be only
against the property attached.
18. Property or effects of one defendant <tttached, &c., how plaintiff may proceed.
19. Property of one defendant seized, &c.,
when cause shall not be delayed.
20. Property attached in the hands of a
person other than defendant, may be
retained; bond, &c., to be given.
21. Return of the writ and proceedings,
how made.
22. Execution returned, no property found,
proceedings. Assignment of bonds.
Motion. Judgment. Damages.
23. Notice of motion to be given before
judgment.
\
24 Liability of the officer on failing to return good and sufficient bond.
'

25. In what cases defendant may file plea
in abatement.
26. Upon such issue the plaintiff shall prove
the facts alleged.
27. Plaintiff may exhibit allegations and
interrogatories against garnishees.
28. Interrogatories, &c., when to be filed.
29. \Vhen garnishee shall file answer.
Failing to answer, judgment by default, &c.
30. Judgment by default, how rendered
final ; extent and effect of, against
garnishee.
31. Answer of garni hee excepted to,
adj udgcd insufficient, proceedings
thereon.
32. Answer of garnishee m:1y be denied in
whole or in part.
33. If effects found in the hands of garnishee, judgment.
34. Answer of garnishee not excepted to or
denied, taken as sufficient.
35. VVhen judgment may be rendered on
answer of garnishee ; allowance to
garnishee.
36. Costs, how settled between plaintiff
and garnishee.
37. Garnishee may discharge himself by
delivering property of defendant,
found in his hands, to sheriff.
38. Debts not yet due, defendant may be
attached.
39. When and how persons may i!lterplead ; proceedings thereon.
40. In cases of interpleader, how costs may
be adjudged.
41. Proceedings to obtain attachment in
aid of ordinary process
42. Other writs of attachment may be
awarded, when.
43. Such writs to be entitled in the cause,
and in aid thereof.
44. Form of writ.
45. How to be served and returned. Proceedings.
46. Defendant not served, may appear and
plead to the merits, when.
47. In what cases an attach~nt may be
dissolved before final judgment.
48. Perishable property may be sold, when.
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§ 49. Proceeds to remain with the officer, § 57. Issues on petitions, how tried.
how to be disposed of.
I
50. Order of sale, proceedings of the clerk
and officer thereon.
51. Three years' time, after judgment,
allowed defendant to appear and
disprove, or avoid debt, &c.
52. Proceedings in order to disprove, or 1
avoid debt or damages. Petition.
Notice.
53. If petition deny the cause of action,
plaintiff required to prove it, &c.
1
54. Further proceedings on petition.
55. Plaintiff served with petition and notice, required to answer; faiiure
taken as a confession.
56. If petition alleges a set-off, &c., plaintiff to plead or answer ; in default
thereof, judgment to be rendered.

58. Costs, judgment for on petitions.
59. Executions on judgments in attachment, how awarded.
60. Compensation to officer for keeping
property attached.
61. Power of court to prescribe rules of
procee<iing in attachment causes.
62. "'What property of defendants, residing
in this Tern tory, is exempt from attachment.
63. In what cases demands for less than
fifty dollars may be colle:!ted by attachment in the court.
64. Courts, and justices of the peace, to
have concurrent jurisdiction over
demands exceeding five, and not exceeding fifty dollars.

Be it enacted by the governorr and legislative assembly of the Ten·itory
of I(ansas, as follows :
SECTION 1. Creditors, whose demands amount to fifty dollars, may
sue their debtors in any court having jurisdiction of the subject matter,
by attachment, in the following cases: *Fi1·st. \Vhere the debtor is
not a resident of, nor resides within, this Territory. t Second. Where
the debtor conceals himself, so that the ordinary process of law cannot
be served upon him. Third. Where the debtor has absconded or absented him ·elf from his usual place of abode in this Territory, so that
the ordinary process of law cannot be served upon him. Fou1·th.
\Vhere the debtor is about to remove his property or effects out of thi~
rrerritory with the intent to defraud) hinder, or delay his creditors.
Fifth. Where the debtor has fraudulently conveyed or assigned his
property or effects, so as to hinder or delay his creditors. Sixth.
\Vhere the debtor has fraudulently concealed or disposed of his property or effects, so as to hinder or delay his creditors. Seventh.
\Vhere the debtor is about, fraudulently, to convey or assign his property or effects, so as to hinder or delay his creditors. Eighth. Where
the debtor is about, fraudulently, to conceal or dispose of his property
or effects, so as to hinder or delay his creditors. Ninth. vVhere the
debt was contracted out of this Territory and the debtor has absconded
or secretly removed his property or effects into this Territory, with the
intent to defraud, hinder, or delay his creditors. An affidavit alleging any one of the nine causes, as set forth in the several sub-division
of this section, in the language of such sub-divisions, shall be held
and adjudged good and sufficient.
SEc. 2. A creditor, wishing to sue his debtor by attachment, may
file in the clerk's office of the court having jurisdiction of the subject
matter of any county in this Territory, a declaration or other lawful
statement of his cause of action,t and also shall file an affidavit and
---

----- -----------

*A non-resident may have an attachment, in this State, against a non-resident. Posey t'S.
Buckner, 3 Missouri Rep., 605. Grahams vs. Bradbury, et al., 7 lb. 281.
tAn affidavit that the defendant is not a resident of this State, so that the process of the
court cannot be served upon him, is insufficient. Lane vs. Fellows, 1 Missouri Rep., 355.
t A petition, in debt, is a lawful statement of the cause of action. Chenault vs. Cha:pron &
Niedelet, 5 Missouri Rep., 438.
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bond; and thereupon suc;;h creuitor may sue out an original attachment against the lands, tenements, goods, moneys, effects, and credits
of the debtor, in whosesoever hands they may be.
SEc. 3. The affidavit shall be made by the plaintiff, or some person
for him, and shall state that the defendant is jn tly indebted to the
plaintiff, after allowing all just credits and offsets, in a sum, (to be
specified,) and on what account; and shall also state that the affiant
has good reason to believe, and does believe, the existence of one or
more of the causes which, according to the provisions of the first
section, would entitle the plaintiff to sue by attachment.*
SEc. 4. The bond shall be executed by the plaintiff, or some responsible person, as principal, and one or more securities, resident householders of the county in which the action is to be brought, in a sum
at least double the amount of the demand sworn to, payable to the
Territory of Kansas ; conditioned that the plaintiff shall prosecute his
action without delay and with effect, refund all sums of money that
may be adjudged to be refunded, and pay all damages that may accrue
to any defendant or garnishee) by reason of the attachment or any
process or proceeding in the suit.
SEc. 5. The clerk shall judge of the sufficiency of the penalty and
the Recurity in the bond ; if they be approved he shall endorse his
approval thereon, and the same, together with the affidavit and
declaration, or other lawful statement of the cause of action, shall be
filed before an attachment shall be issued. t
SEc. G. If, at any time pending a suit by attachment, it shall appear
to the court before which the action is pending that the bond given
by the plaintiff is insufficient, or that any security therein has died or
has removed from the Territory, or has become or is likely to become
insolvent, the court may order another bond and &uch further security
to be given as shall seem necessary, five clays previous notice in
writing having been given to the plaintiff, his agent or attorney, of
the application for such order.
SEc. 7. If the plaintiff shall fail to comply with the order within
ten days after the same shall be made, the suit shall be dismissed at
his costs.
SEc. 8. The bond to be given by the plaintiff or other person, in a
uit by attachment, may be sued on, at the instance of any party
injured, in the name of the Territory of Kansas, to the use of such
party, for the brettch of the condition of such bond, and the damages
shall be assessed thereon as on bonds with collateral conditions.
SEc. 9. Original writs of attachment shall be in form, with the

* An affidavit before a judicial officer of any State, authorized by the common law and
practice of the courts to administer oaths, is good in this State for the purpose of granting
an attachment. Hays vs. Bouthalier, 1 Missouri Rep., 346. Posey vs. Buckner, 3 Missouri
Rep., 605. A judgment rendered in a suit by attachment on an affidavit not warranted by
the statute will be set aside, even after a lapse of several years. Alexander vs. Hayden,
2 .Missouri Rep., 229. See Lane vs. Fellows, 1 Missouri Rep., 355. The affidavit must
state that the affiant "has good reason to believe, and does believe," the existence of the
facts alleged. (Stevenson) and Hord vs. Robbins, 5 Missouri Rep., 19. See Curtis vs. Settle,
7 l\lissouri Rep., 452.
t When an attachment has been sued out in vacation without filing a bond, as the law
requires, the plaintiff will not be allowed, either in vacation or at the ensuing term of the
court, to file a bond nttnc pro tunc. Stevenson & Hord vs. Robbms, 5 Missouri Rep., 19.
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addition of a clause of the nature and effect of an ordinary summons,
to answer the action of tho plaintiff.*
SEc. 10. When there are several defendants who reside or haYe
property in different counties, and when a single defendant in any
such action has property or effects in different counties, separate writs
may issue to every such county, and every such writ shall be endorsed
upon, or annexed to, a copy of the declaration.
SEc. 11. Original writs of attachment shall be issued and returned
in like time and manner as ordinary writs of summons, and when the
defendant is summoned to answer the action the like proceedings shall
be had between him and the plaintiff as in ordinary actions on contract, and a general judgment may be rendered for or against the
defendant. t
SEc. 12. The manner of serving writs of attachment shall be as
follo'v~: First. The writ and declaration shall be served upon the
defendant as an ordinary summons. Second. Garnishees shall be
ummoncd by the sheriff, declaring to them that he does summon
them to appear at the return term of the writ to answer the interrogatories which may be exhibited by the plaintiff, and by reading the
writ to them, if required. Third. When lands or tenements are to
be attached, the officer shall briefly describe the same in his return,
stating the q_uantity and situation, and declare that he has attached
all the right, title, and interest of the defendant in the same, or so
much thereof as shall be sufficient to satisfy the debt, interest, and
costs ; and shall, moreover, give notice to the actual tenants, if any,
at least ten days before the return day of the writ, and state the fact
of such notice, and the names of the tenants, in his retnrns.t Fourth.
When goods and chattels, money, or evidences of debt, are to be
attached, the officer shall take the same and keep them in his custody,
if accessible ; and if not accessible, he shall declare to the person in
posses ion thereof that he attaches the same in his hands, and summon
such pen::on as garnishee.§ Fifth. \Vhen the credits of the defendant
* In Bland vs. Schott, 5 .Missouri Rep., 213, the >nit commanded the sheriff to attach the
defendant by his lands, &c., that he be and appear at the circuit court, &c., without any
clause of summons. Nor did the sheriff say anything in his return of his having summoned
the defendant. On the hearing, the attachment, for certain reasons, was dissolved. The
court held, that, there having been no clause of summons, the court did not err in dismissing
the suit.
t A motion to dissolve an attachment is such an appearance as will authorize a general
judgment, although the party has not been served with process. "\Vhiting & "\Villiams t·s.
Budd, 5 Missouri Rep., 443. Evans vs. ring, 7 Missouri Rep., 411. After such eonstructive appearance defendants should be allowed six days to file their pleas in, or until the end
of the term, and it is error for the court to give judgment by default against them on the
same day of their motion, unless the court should be about to adjourn on the same day.
Whiting & "\Villiams 'VS. Budd, supra.
t A de cription precise as to quantity, and as particular as to location and boundary, as
deeds g-enerally are, is sufficient in a sheriff's return of property, upon which he has levied
an attachment. Hays t•s. Bouthalier, 1 Missouri Rep., 346.
§ In the case of Anderson t·s. Scott, 2 Missouri Rep., 15, the court held, that a levy of
attachment on property generally, without saying whose property, was not good; and a
garnishee summoned, without any further levy, was not bound to appear. And in l\lrtulsby
vs. Farr, 3 :Missouri Rep., 438, it was held, that a return to an attachment, not stating on
whose property in the hands of the garnishee the writ was levied, is too defective to warrant
u judgment by dcf.·wlt against the garnishee. These decisions were made in reference to
the act of the sixth of February, one thousand eight hundred and twenty-five, (R. C., 144,)
which did not contain the provisions embraced in the second subdivision of the twelfth
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are to be attached, the officer shall declare to the debtor of the defendant that he attaches in his hands all debts due from him to the
defendant, or so much thereof as shall be sufficient to satisfy the debt,
interest, and costs, and summon such debtor as garnishee.*
SEc. 13. All persons shall be summoned as garnishees who are
named as such in the writ, and such others as the officer shall find in
the possession of goods, money, or effects of the defendant not actually
seized by the officer, and debtors of the defendant, and also such as
the plaintiff or his attorney shall direct.
SEc. 14. vVhen the defendant cannot be summoned, and his property
Dr effects shall be attached, if he does not appear and answer the
action at the return term of the writ) and within the first six clays
thereof, if the term shall so long continue, and if not) then before tho
end of the term, the court shall order a publication to be made stating
the nature and amount of the plaintiff's demand, and notifying the
defendant that his property has been attached, and that unless he be
and appear at the next term, and on or before the third day thereof,
if the term shall so long continue, and if not, then before the end of
the term, ,iuclgment will be renderecl against him, and his property
solcl to satisfy the same.
SEc. 15. The notice required in the last section shall be published
four weeks successively, in some newspaper printed in this 'l_1erritory,
the last insertion to be not less than four weeks before the first day of
the next term, the necessary expense of which shall be taxed as other
costs.
SEc. 1G. When the defendant shall be notified, as aforesaid, and
shall not appear and answer the action, judgment by default may be
entere{l, which may be proceeded on to final judgment, in like manner
as in ordinary actions.
SEc. 17. Such judgment shall bind only the property and effects
attached, and no execution shall issue against any other property of
the defendant, nor against his body, nor shall such judgment be any
evidence of debt against the defendant in any subsequent suit.
REc. 18. \Vhen two or more shall be defendants in any attachment
cause, and the property or effects of part of them shall be attached in
the hands of garnishees, but not actually seized or secured by bond,
the plaintiff may, at his option, proceed against those whose property
has hcen attached, or continue the cause, and sue out new process
agrtinst the other defendants.
SE<'. Hl. But when the property or effects of one or more of the
clefe1Hlants has been actually seized or secured by bond, the cause shall
not he delayed for the purpose of sueing out new process against the
:;ection of this act. But that act did contain the substance of the fourth subdivision of the
twelfth section of this act, and to which this note is appended; and it is submitted that,
when the otriccr is proceeding under the fourth subdivision above mentioned, that his duty
is precisely the same as under the act of one thousand eight hundred and twenty-five, and as
if the second subdivision had no existence.
* The interest of a joint obligee may be attached for his individual debt in the hands of
the obligor, but no more than his share can be so attached. Miller & Irvine vs. Richardson,
1 .Missouri Rep., 310. A pror;Jissory note made payable to order is such property as can be
attached. Scott & Rule vs. Hill, et al., 3 Missouri Rep., 8. Vide Lee, eta!., 1'S. Tabor &
'Vatson, 81\lissouri Rep., 322.
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other defendants, unless, upon good cause shown, the court shall so
order.
SEc. 20. When property of the defendant, found in his possession,
or in the hands of any other person, shall be attached, the defendant,
or such other person, may retain the possession thereof, by giving
bond and security, to the satisfaction of the officer executing the writ,
to the sheriff, his successor, or their assigns, in douhle the value of
the property attached, conditioned that the same sha11 be forthcoming
when and where the court shall direct, and shall abide the judgment
of the court.*
SEc. 21. The officer executing the writ of attachm ent shall return
with the writ all bonds taken by him in virtue thereof, a'n d a schedule
of all property and effects attached, and the names of all the garnishees,
and the times and places when and where respeetivel summoned.
SEc. 22. When a return of no property found shall be made upon
an execution issued upon a judgment in an attachment suit against
the defendant, the court shall direct the sheriff to assign to the plaintiff, his executor or administrator, the bonds taken by him for the
forthcoming of the property attached, and may, upon motion, render
judgment in favor of the plaintiff, against the obligor in the bond,
for the value of such property; or, if the property should be greater
in value than the amount due upon such execution, then for the
amount due, together with twenty per cent. damages upon such value
or amount.
SEc. 23. No judgment shall be rendered upon such motion unless
the plaintiff shall have given the obligors in the bond at least fifteen
days' notice, in writing, of such motion.
SEC. 24. If the officer fail to return a good and sufficient bond, in
any case where bond is required by this act, the court may, upon
motion of the plaintiff, rule the officer to file a good and sufficient
bond, to be judged of by the court, on or before the first day of the
next term ; and in default thereof, such officer shall be held and considered as security for the performance of all acts, and the payment
of all money, to secure the performance and payment of which such
bond ought to have been taken, and he and his securities shall be
liable therefor, on his official bond; but no such motions shall be
made unless at the return term, and within the first six days thereof.
SEc. 25. In all cases where property or effects shall be attached the
defendant may file a plea, in the nature of a plea in abatement, with-

out oath, putting in issue the truth of the facts alleged in the affidavit on which the attachment was sued out. t
, *.When property of.the defendant, attached in the hands of a third person, is retained, by
glVI.ng bond and secunty for the forthcoming of the property, the attachment continues to be
a hen on the property. Evans vs. King, 7 Missouri Rep., 411. Vide Grant & Finney vs.
Brotherton's administrator, 7 Missouri Rep., 458.
·
t A plea in the nature of a plea in abatement, in proceedings by attachment, puts in issue,
not the belief of the creditor in the existence of the facts sworn to, but the existence of the
fa.cts themselves. Chenault vs. Chap ron & Niedelet, 5 Missouri Rep., 438. It is not necessary to put in issue the goodness of the plaintiff's reasons for his belief. Didier et al. vs.
Courtney, 7 Missouri Rep., 500. Scott, J., dissenting. A plea, in the nature of a plea in
abatement, only detties the facts alleged in the plaintiff's affidavit, and, therefore, a misnomer cannot be taken advanto.ge of under that plea, but must be specially pleaded. Swan
et al. vs. 0 'Fallon et al., 7 Missouri Rep. 231. An attachment ought not to be dissolved on
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SEc. 26. Upon such issue, the plaintiff shall be held to prove the
existence of the facts allegeu by him as the ground of the attachment,
and if the issue be found for him the cause shall proceed; but if it be
found for the defendant the suit shall be dismissed at the costs of
the plaintiff, and he and his securities shall be liable on their bond
for all damages occasioned by the attachment or other proceedings in
the cause.*
SEc. 27. The plaintiff may exhibit in the cause written allegations
and interrogatories touching the property, effects, and credits attached
in the hands of any garnishee, and require such garnishee to make
full, direct, and true answers to the same, upon oath.
SEc. 28. The allegations and interrogatories shall be :filed at the
return term of the writ, and within the :first three days thereof, if the
term shall so long continue; and if not, then before the end of the
term, and not afterwards unless for good cause shown the court shall
order otherwise.
SEc. 29. Upon the :filing the interrogatories and allegations aforesaid, the garnishee shall exhibit and :file his answer thereto, on oath,
cluring such term, unless, for good cause shown, the court shall order
otherwise; in default of fmch answer, the plaintiff may take judgment
by default against him, or the court may, upon motion, compel him
to am;wer by attachment of his body.
SEc. 30. Such judgment by default may be proceeded on to :final
judgment, in like manner as in case of defendants in actions upon
contracts; but no :final judgment shall be rendered against the garnishee until there shall be final judgment against the defendant, and
in no case for a greater amount than the amount sworn to by the
plaintiff, with interest and costs, or for a greater amount than the
garnishee shall appear to be liable for the defendant.
SEc. 31. The plaintiff may except to the answer of any garnishee
for insufficiency, and if the same shall be adjudged insufficient, the
court may allow the garnishee to amend his answer, in such time and
on such terms as shall be just, or the plaintiff may take judgment by
default, or move the court to attach the body of the garnishee, to
compel a sufficient answer. t
SEc. 32. The plaintiff may deny the answer of the garnishee, in
whole or in l)art, and the issues shall be tried at5 ordinary issues between plaintiff and defendant.!
SEc. 33. If, on such trial, property or effects of the defendant be
fouml in the hands of the garnishee, the value thereof shall be assessed, and judgment shall be for the proper amount in money.
SEc. 34. If the answer of the garnishee lJe not excepted to or denied in llroper time, it shall be taken to be true and sufficient.
SEc. 35. If, by the answer not excepted to nor denied, it shall
appear that the garnishee is possessed of property or effects of the
motion of the plaintiff, and against the consent of the defendant, after plea in the nature of
a plea in abatement filed. Mense vs. Osborn, 5 Missouri Rep., 544.
·See Fugate vs. Glasscock, 7 Missouri Rep., 577.
t See Brotherton, administrator, vs. Anderson, 6 Missouri Rep., 388.
!If the answer of a garnishee is not denied in a proper manner, the garnishee should move
to dismiss the proceedings against him, and not demur to the denial. Tuttle vs. Gordon,
8 Missouri Rep., 152.
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defendant) or is indebted to the defendant) the value of the property
or effects, or of the debt, being ascertained, judgment may be rendered against the garnishee ; and, in such case, the court may make
him a rea. onable allowance for his trouble in answering, to be paill
out of the fund confessed in his hands.
SEc. 36. In all cases of controversy between the plaintiff and garnishee, the parties may be adjudged to pay or recover costs) as in ordinary cases between plaintiff and defendant.
SEc. 37. \VheneYer any property) effects, money, or debts, belonging or owing to the defendant) shall be confessed, or found by the
court or jury, to be in the hands of the garnishee, he may, at any
time before final judgment, discharge himself by delivering the same
to the proper officer.
SEc. 38. Debts not yet due to the defendant may be attached, but
no execution shall be n.1Yarded against the garnishee for debts) until
they shall become due.
SEc. 39. Any person claiming property, money, effects, or credits
attached, may interplead in the cause, and issues may 1:Je made
upon such interpleader, and shall be tried as like issues between
plaintiff and defendant, and without any unnecessary delay; and no
judgment shall be rendered against the garnishee, in whose hands the
same may be, until the interpleader shall be determined.
SEc. 40. In n.ll cases of interpleader, the costs may be adjudged for
or against either party, as in ordinary actions.
SEc. 41. Any plaintiff in an action of debt, coYenant, or assumpsit,
which shall have been commenced by summons, and without original
attachment, may, at any time pending the suit, and before final judgment, sue out an attachment in such action on filing an affidavit and
bond, as required in cases of original attachment.
SEc. 42. If) at any time after the return of an attachment, it shall
appear to the satisfaction of the court, that the property, effects, and
credits attached will not be sufficient to satisfy the demand sworn to,
the court may award other writs of attachment until sufficient prol)erty, effects, or credits shall be attached to satisfy the demand.
SEc. 43. Every writ of attachment sued out by virtue of either of
the two last sections, shall be entitled in the cause pending, and be in
aid thereof.
SEc. 44. The form of the writ shall, as well as may be, conform to
that of original attachments, (reciting briefly the circumstancE's)) except that the clause of summons, as to all defendants previously summoned, shall be omitted.
SEc. 45. Such writs of attachment shall be served and returned in
the same manner, and the like proceedings shall be had thereon, as
are required or allowed on original attachments) in all things as near
as mav be.
SEc." 4G. EYery defendant, not served with a summons, may at any
time before final judgment against him appear and plead to the merits
of the action, on such terms as the court may direct.
SEc. 47. Attachments may be eli solved on motion made in behalf
.o f the defendant, at any tirr{e before final judgment, in the following
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ca e : *First. \Yhen the affidavits, on which the same were founded,
hall be adjudged by the court insufficient. t But no attachment shall
be dissolYed in such case, if the plaintiff shall file a good and sufficient afihlavit, to be approved by the court, in such time and manner
as the conrt shall direct. !Second. vVhen the defendant shall appear
and plead to tho action, and give bond to the plaintiff, with good and
ufficient security, to be approved by the court, in double the amount
of the property) effects, and creclit attached, conditioned that such
property, cffech;, and creclit shall be forthcoming, and abide the judgment which shall be rendered in the cause, when and where the court
hall direct. Thil'cl. \Vhen the defendant shall appear and plead to
the action, aml give like bond and security, in a sum sufficient to
atisfy the debt sworn to, in behalf of the pbintiff, with interest and
o t of suit, conditioned that the defendant shall pay to the plaintiff
the amount which may be adjudged in favor of tho plaintiff; interest
nd all costs of snit, on or before the first day of the next term after
hat at which judgment shall he rendered .
. 4 . "\Vhen property shall be actually seized, which is likely to
or depreciate in value before the probable termination of the
or the keeping of which woulc.l be attended with much loss or
IIIIJ:»enLSe, th court, or judge in vacation, may order the same to be
th he riff or other officer having charge of the property, and
1 hall be conducted in like manner, as near as may be, as sales
d under writR of jierifacios .
. 49. The proceeds of such sales shall remain in the hands of
fficer ~ u~ject to l1c dispo. eel of as the property would have been
· t if it had remained in specie .
. 50. 'rhe order of Rale, when made in vacation, shall be delivto the clerk of the court, and filed in the cause, and the clerk
deliver to the oflicer having charge of the property a copy of
order of sale, whether made in term or vacation, and such
hall make return thereof to the court at such time as shall be
I.J)r1eSsE~d in the onlcr, showing how he has e.·ecutecl the same, and
funds remain in his hands.
51. In cases where the judgment is rendered against the dein the circuit court to dissolve an attachment on motion of the plaintiff, and
ent of the defendant, after a plea in the nature of a plea in abatement filed,
to try the cause on the plea in bar. Mense vs. Osborn, 5 Missouri Rep., 544.
does not lie to reverse an order of the circuit court, dissolving an attachment .
. , in Lane t•s. Fellows, ll\lissouri Rep., 355. Viele \Vhiting & Williams vs.
· Rep., 443, and Evans 1:s. King, 7 Missouri Rep., 411, as to the consequence
and motion to di::;solve.
••......tA•'g head note to the case of Graham vs. Bradbury, 7 Missouri Rep , 281, is
mi lead. The note reads thus: "An attachment cannot be dissolved on the
the fact do not authorize the issuing of an attachment." The language of
e 1vering the opinion of the court, is: "An attachment may be quashed when
on uch a tate ot' facts as does not authorize the issuing of the writ. It is not
the affidavit in this case is not sufficient to support the attachment. If the
facts on which it i~ is~ued is controverted, it must be put in issue by a plea in
a plea in abatement."
a plaintiff may file a go0d and sufficient affidavit, after the affidavit upon which
has been adjuugcd insufficient, he cannot be permitted, after sueing out a
&tti!Chmelllt in vacation without filing a bond as the law requires, to file a bond nunc
1ther m vacatiou or at the ensuing term. Stevenson & Hord vs. Robbins, 5

Rep., 19.
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fendant, upon publication of notice, without service of a summon , or
his appearance to the action, he shall be allowed three years, ancl no
longer, from the date of the judgment, to appear and disprove or
avoid the debt or damages adjudged against him, or any part thereof.
SEc. 52. In order to disprove or avoid the debt or damage , as mentioned in the preceding section, the defendant may petition the court
in which the judgment was rendered, setting forth the grounds on
which he resists the demand of the plaintiff, and furnish the plaintiff
with a copy of the petition fifteen days before the same shall be presented, with a written notice endorsed on the copy; of the day and
place, when and where the petition will be presented.
SEc. 53. If the petition deny the cause of action on which the juu<rment was rendered, and be verified by the oath of the petitioner, the
plaintiff shall be required to prove the same, and in default thereof,
it shall be adjudged that the debt and damages are disproved and
avoided.
SEc. 54. If the petition denying the cause of action be not verified
by oath, or if the petition allege a set-off, or other collateral avoidance of the original cause of action) the petitioner shall be required to
prove his allegations, and on his failure to do so) his petition shall be
dismissed, and the original judgment shall stand absolute; and if anv
part thereof remain unpaid, a general judgment shall be rendere;l
against him for the balance remaining unpaid.
SEc. 55. When any such petition shall be exhibited, the plaintiff,
being served with a copy and notice as aforesaid, shall appear and
answer the same, and on his failure to do so, the petition shall be
taken to be true, and judgment rendered accordingly.
SEc. 56. When the petition alleges a set off) or other collateral
avoidance of the cause of action, the plaintiff may answer or plead to
the same as in ordinary actions, and in default of such answer or plea,
judgment may be taken in like manner, and with like effect, as in
ordinary actions on contracts.
SEc. 57. All issues joined by or under such petitions, shall be tried
as like issues joined in ordinary actions on contracts.
SEc. 58 . The costs in proceedings on such petitions shall be the
same as in ordinary actions, and the same judgment shall be rendered
for them. And if the judgment be against the original plaintiff, he
shall be adjudged, also, to pay all costs in the original proceedings.
SEc. 59. Executions may be awarded and issued on judgments in
attachment causes, according to the circumstances of each case, as
follows: First. Where there is a general judgment against the defendant, the execution shall be a common fieri facias, which may be
levied upon all the property of the defendant, (subject to execution,)
whether attached in the cause or not. Second. Where there is a
special judgment against the property, money, or effects attached, the
execution shall be a special fieri facia.s against such property, money,
or effects only, and may be levied upon the same, whether in the
hands of the officer, or secured by bond, as provided in this article,*
'1(. When property of the defendant attached in the hands of a third person, is retained, by
giving bond and security for the forthcomiug of the property, the attachment continues to be
lien on the property. Evans vs. King, 7 Missouri Rep., 411. In the case of Sweringen
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and shall not be for more than the amount sworn to in the affidavit
for the attachment, with interest and costs thereon. Third. Where
the judgment is against a garnishee, the execution shall be such as
may be allowed and used in the same .c ourt, on general judgments, in
common actions on contracts.
SEc. 60. When property shall be seized on attachment, the court
may allow to the officer having charge thereof, such compensation for
his trouble, and expenses in keeping the same, as shall be reasonable
and just.
SEc. 61. The court having jurisdiction may, by rule, prescribe the
time and manner of excepting to and denying the answers of garnishees, of interpleading, of exhibiting or filing any papers, or taking
an~' needful step in any attachment cause, where the time and n1anner
of 1loing the same are not prescribed in this article.
SEc. 62. No property or effects, exempt by Jaw from execution, shall
be attached or ~eized, in any suit against a defendant who is a resident of, or residing in this Territory.
SEc. 63. If any creditor, having a demand exceeding five dollars,
and not exceeding fifty dollars, shall, in addition to the affidavit
required by this act in order to sue by attachment, file an affidavit,
tating that the defendant has not, within this Territory, any goods,
chattels, or effects, liable to attachment issued by a justice of the
}leace, such creditor may sue in the superior court.
SEc. fi4. The superior court, and justices of the peace, shall have
concurrent jurisdiction in attachment causes, where the demand sworn
to is not less than fifty dollars, nor more than one hundred and fifty
dollars; and shall be evidenced by a bond or note for the direct payment of money, and where the demand sworn to shall not be less
than fifty nor more than ninety dollars, and shall be founded upon a
contract other than a bond or note.

ARTICLE II.

Of attachment befon justices of the peace.
I. In wll:tL c:J.scs creditor may sue by attachment.
2. Proceeding: to procure writ. Instrument ~medon, affidavit and bond to
be filc<L
3. How atfid<tvit and bond shall be made
and executed.
4. Ju~tire to approve and endorse his upproval on bond, &c.
5. Form of the writ of attachment.
6. How issnetl and returned.
7. When defendant is summoned, procecdinrr~ as in ordinary actions .
. Manner of serving writs .

' § 9. Property attached in the hands of any
per~on other than defendant, may
be retained by giving bond. Condition of bond.
·
10. Officer to return all bonds taken, and
schedule of property.
I 11. Return of no property on execution,
constable to assi,gn bond to plaintiff.
I
Judgment to be rendered on motion.
12. Notice of such motion to be given,
when and how.
13. Assi~Tnee mav sue in his own name on
b;nd, whe"n and how.

I

. administrator of Ebcrius, 7 Missouri Rep., 421, Tompkins, J., held (Scott, J., expressly
lming to give an opinion as to the point) that the lien of an attachment is lost by the
th of the debtor.
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§ 14. If the officer fail to return a sufficient ) § 33. vVhen garnishee may discharge him-

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
:26.
27.
28.
29.
30.
31.
32.

bond, he may be ruled to give bond
by the justice, when. Failing to
give such bond, deemed security.
Extent of liability.
·w hen defendant may file plea in abatement.
On such issues, plaintiff to prove the
facts alleged.
Defendant not summoned or appearing,
justice to order notice to be given.
How published.
Whan notice to be given. How proved.
Judgment by default, when entered.
Such judgment and execution thereon,
te bind only the property attached.
Perishable property may be sold, when.
Proceedings thereon.
Interrogatories to be propounded to
garnishee.
Garnishee may answer before return of
attachment, when.
How garnishee's answer to be filed, or
talwn by justice.
Garnishee failing to appear or answer,
judgment by default may be taken
against him. Proceedings thereon.
When final judgment shall be rendered against garnishee.
vVhen plaintifF ma.y deny answer of
garnishee.
Justice to reduce denial to writing.
Issues between plaintiff and garnishee,
how tried.
If property found in hand of garnishee,
judgment.
If answer of garnishee not deni-ed, it
shall be taken as confessed.
Answer not denied . and garnishee possessed of property, proceedings.

,;elf, by surrender, &c.
34. "\Vhen persons claiming property may
interplead. How issues shall be tried.
35. Justice to notice substance of interpleader.
36. Issues on interplea must be determined
before judgment against garnishee.
37. Costs, how adjuJged in case of interpleader.
38. Attachments, hO\v and for what causes
dissolved.
39. Proceedings when attachment is dissolved.
40. Defendant, on publication of notice,
not appearing, one year allowed him
to appear and disprove, or avoid
judgment.
41. Proceedings to disprove or avoid, to be
by petition. Notice to be given to
plaintiff.
42. Proceedings on petition.
43. Further proceedings on petition.
44. Executions, !Jow to be issued.
45. Compensation to officer for keeping
property attached.
46. Property exempt from execution, r.ot
to be attached.
47. On return of no property found, transcript to be certified to circuit court.
48. Ifthere be a sufficient bond and affidavit certified, clerk to issue writ a,- in
casP. of original attachment.
49. If bond and affidavit not sufficient,
clerk not to issue till sufficient bond
and affidavit be filed.
50. Suit founded on bond, bill, or note, and
plaintiff withdraws it, justice to endorse thereon the amount paid.
51. Person may maintain action when claim
is not due; proviso.

' SECTION l. Creditors, whooo demands, due Ul_.lon bonds or note for
the direct payment of money, amount to not more than one hundred
and fifty dollars; and creditors whose demands, due upon contracts
other than bonds and notes, amount to not more than ninety dollars.
may sue their debtors, by attachment, in the following cases: *Firi
Where the debtor is not a resident of, nor residing within this Territory. tSecond. vVhere the debtor conceals himself, so that the ordinary
process of law cannot be ; orved upon him. Thi1·d. Where the debtor
has absconded, or absented himself from his usual place of abode in
this Territory, so that the ordinary process of law cannot be served
upon him. Fourth. Where the debtor is about to remove his property
or effects out of this Territory, with intent to defraud, hinder, or delay
his creditors. Fifth. Where the debtor has fraudulently conveyed or
assigned his property or effects, so as to hinder or delay his creditors.
Sixth. Where the debtor has fraudulently concealed or disposed of his
property, so as to hinder or delay his creditors. Seventh. vVhere the
debtor is about, fraudulently, to convey; or assign his property or
effects, so as to hinder or delay his creditors.! Eighth. Where the
debtor is about, fraudulently, to conceal or dispose of his property or

,.Vide, note(*) to first article. t Vide, note (t) to first article. t Vide, note (t) to first article, p.100.
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effects; so as to hinder or delay his creditors. Ninth. Where the debt
was contracted out of this Territory, and the debtor has absconded or
secretly moved his property or effects to this Territory, with intent to
defraud, hinder, or delay his creditors.
SEc. 2. Any such creditor, wishing to sue his debtor by attachment, may apply to any justice of the peace) who would have jurisdiction of the debt if the suit were brought in the ordinary form, and
if the cause of action be a bond or note, shall file the same with the
justice, and if it be any other kind of contract, shall file, with thcjm;tice, a bill of the items of the account, or some plain and intelligible statement of the cause of action, together with an affidavit and
bond; and thereupon, the justice shall issue a writ c-f attachment
against the personal property and effects of the defendant.
SEc. 3. 11he affidavit and bond required by the preceding section 7
shall be made and executed in conformity to the provisions of the
third and fourth sections of the first article of this act.*
SEc. 4. Before any attachment shall be issued by a justice of the
peace, the sufficiency of the penalty and the security in the bond shall
be a11proved by him, and his approval endorsed by him on the bond,
and the account, statement or instrument to be sued on, together
with the afficl:wit and bond, shall be filed with the justice in the
cause.t
SEc. 5. The writ of attachment shall be in the form, or to the
effect, foil wing: "The Territory of Kansas to the constable of the
township f - - - , in the county of - - - , greeting : You are
hereby COilJmanded to attach C. D., by all and singular, his goods,
chattels, moneys, effects and credits, or so much thereof as shall be
sufficient to satis~y the sum of - - - , (the sum sworn to,) with interest and costs of suit, in whosesoever hands or possession the same
may be 1ouncl in your township, so that he bo and appear before me,
E. F., a justice of the peace, within and for the said township and
county, at my office in said township, on the--- day of
,
18-, to answer the complaint of A . .:S., and that you summon the
said C. D. to appear before me, the said justice, at the time and place
aforesaid, to answer the action of the plaintiff; and also, that you
summon as garnishees all such persons found in your township, as
may be directed by the plaintiff or his agent, to appear before the
said justice at the time and place aforesaid, to answer such interrogatories as the justice may propound, and have you then and there this
writ. Witness my hand and seal, this - - - day of---, 18-.
<

"E. F., J. P.

[sEAL.]"

SEc. 6. Writs of attachments shall be issued and returned in like

time and manner as ordinary writs of summons.
SEC. 7. vVhen the defendant is summoned to appear' the like proceedings shall be had between him and the plaintiff, as in ordinary
actions on contracts, and a general judgment may be rendered for or
against the defendant.
SEc. 8. The manner of serving writs of attachment shall be as follows: First. The writ shall be served upon the defendant as an ordi• Vide note (*) to first article, p. 101.

t

Vide note (t) to first article, p. 101.
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nary summons. Second. Garnishees shall be summoned by the constable, declaring to them that he does summon them to appear before
the justice at the return day of the writ, to answer the interrogatories which may be put to them by the justice, and by reading the
writ of attachment to them, if required. 1:hird. When goods and
-chattels, money, or evidences of debt, are to be attached, the constable shall seize the same and keep them in his custody, if accessible;
and if not accessible, he shall declare to the person in possession
thereof, that he attaches the same in his hands and summon such
person as garnishee. Fourth. When credits are to be attached, the
constable shall declare to the debtor of the defendant, that he attaches
in ijhis hands all debts due from him to the defendant, or so much
thereof as may be sufficient to satisfy the debt sued for) with interest
.and costs, and summon the debtor as garnishee.*
SEc. 9. When the property of the defendant, found in his posse,sion, or in the hands OT possession of any other person, shall be attached, the defendant, or such other person, may retain possession
thereof, by giving bond and security, to the satisfaction of the officer
executing the writ, to the constable, his successor, or their assigns,
in double the value of the property attached, conditioned that the
same shall be forthcoming when and where the justice shall direct,
and shall abide the judgment of the justice. t
SEc. 10. The officer executing the writ of attachment shall return
with the writ all bonds taken by him in virtue thereof, and a schedule of all property and effects attached, and the names of all the
garnishees.
SEc. 11. When a return of no property found shall be made upon
an execution, issued upon a judgment in an attachment suit against
the defendant, the justice shall direct the constable to assign to the
plaintiff, his executors or administrators, the bond taken by him for
the forthcoming of the property attached, and the justice may, upon
motion, render judgment in favor of the plaintiff) against the obligor
in the bond, for the value of such property ; or if the property should
be greater in value than the amount due upon such execution, then
for the amount due, together with twenty per cent. damages upon
such value or amount due.
SEc. 12. No judgment shall be rendered upon such motion unless the
plaintiff shall have given the obligors in the bond at least ten days'
notice in writing of snch n1otion.
SEc. 13. If the penalty of the bond exceed one hundred and fifty
dollars, the assignee of the constable may sue thereon in his own
name, in any court having jurisdiction thereof.
SEc. 14. If the officer fail to return a good and sufficient bond, in
any case where bond is required by this act, the justice may, upon
motion of the plaintiff, rule the constable to file a good and sufficient
bond, to be judged of by the justice, on or before the next law day of
said justice: and in default thereof, such officer shall be held and considered as security for the performance of all acts, and the payment of
of all money, to secnre the performance and payment of which, such
*

Vide note

(~)

to first article, p. 102.

t

Vide note (f) to first article, p. 102.
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bond ought to have been taken, and he and his securities shall be
liable therefor on his official bond. But no such motion shall be
made, unless on the law day to which the writ is returnable.
SEc. J 5. In all cases where property or effects shall be attached, the
defendant may put in issue, by a verbal plea, in the nature of a plea
in abatement, without oath, the substance of which shall be noted by
the justice on his docket, the existence of the facts alleged in the affidavit, on which the attachment was sued out.*
SEc. 16. Upon such issue, the plaintiff shall be held to prove the existence of the facts alleged by him, as the ground of the attachment,
and if the issue be found for him, the cause shall proceed, but if it be
found for the defendant, the suit shall be dismissed at the costs of the
plaintiff, and he and his securities shall be liable on their bond for all
damag8s occasioned by the attachment, or other proceedings in the case.
SEc. 17. When the defendant cannot be summoned, and his property or effects shall be attached, if he do not appear to the action at
the return of the writ, the justice shall enter an order on his docket,
requiring the plaintiff to give notice to the defendant, by four written
or printed advertisements, set up at four of the most public places in
the county, that a writ has been issued against him, and his property attached to satisfy the demand of the plaintiff; and that unless
he appear before the justice at the next law day, (stating the time
and place,) judgment will be rendered against him) and his property
sold to pay the debt.
SEc. 18. Such notices shall be set up at least twenty days before the
next law day of the justice, and the setting up thereof may be proved
either by the return of the constable upon a copy of the notice, or by
the affidavit of any person who would be a competent witness in the
cause.
SEc. 19. When the defendant shall be notified as aforesaid, and
shall not appear and answer to the action, judgment by default may
be entered, which may be proceeded on to final judgment in like manner as in ordinary actions.
Sec. 20. Such judgments shall bind only the property and effects
attached, and no execution shall issue thereon against any property of
the defendant, nor against his body, nor shall any action be brought
thereon.
SEc. 21. vVhen property shall be seized on attachment, which is
likely to perish or depreciate in value before the probable end of the
suit, or the keeping of which would be attended with much loss or expense, the justice may order the same to be sold by the constable, in
the same manner, and on the same notice, as goods are required to be
sold on .fieri facias, and the proceeds of such sale shall remain in the
hands of the constable, subject to be disposed of as the property would
have been su~ject if it had remained in specie.
SEC. 22. When any garnishee shall appear before the justice to
answer, the following interrogatories, and none other, shall be propounded to him, to be answered on oath. First. At the time of the
service of the garnishment, had you in your possession, or under your
*Vide, note (t) to first article, p. 104.

Ex. Doc. 23-8
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control, any moneys, goods or effects of the defendant? If so, state
what property, how much, and of what value, and what money or
effects? Second. At the time of the service of the garnishment, did
you owe the defendant any money, on do you owe him any now? If
so, how much, on what account, and when did it become due, if not
yet due, when will it become due?
SEc. 23. Any garnishee being summoned, may, at his option, appear and answer the interrogatories before the return day of the attachment.
SEc. 24. The garnishee may file his answer in writing, under oath.
with the justice, or the justice may, at his request) write the answer of
the garnishee to each interrogatory, separately) and :file the answer a
a paper in the cause.
SEc. 25. If any garnishee, being duly summoned, fail to appear at
the proper time, or appearing, fail to make full and direct answers,
upon oath, to the interrogatories, the plaintiff may take judgment
against him by default, which may be proceeded on to :final judgment,
in like manner as in cases between plaintiff and defendant; or, at the
option of the plaintiff, the justice shall attach the body of the garnishee, until he shall make full and distinct answers to the interrogatories.*
SEc. 26. No fina1 judgment 8hall be rendered against a garnishee
until there shall be :final judgment against the defendant.
SEc. 27. The plaintiff may deny the answer of the garnishee, or
any part thereof, on the same day on which the answer is made, if it
be a regular law day; and if not, in such time as the justice shall
direct.
SEc. 28. The justice shall reduce to writing such denial, showing
what part is denied, and what not denied, and file it as a paper in the
cause.
SEc. 29. All issues between the plaintiff and a garnishee shall be
tried as ordinary issues between plaintiff and defendant, and costs
may be adjudged for or against either party, as in ordinary actions.
SEc. 30. If, upon the trial of any such issue, property or effects
shall be found in the hands of any garnishee, the justice or jury
shall assess the value thereof, and the judgment shall be for the proper
amount in money.
SEc. 31. If the answer of the garnishee be not denied in proper
time, it shall be taken to be true and sufficient.
SEc. 32. If, by the answer not denied, it shall appear that the garnishee is possessed of property or effects of the defendant, or is indebted to the defendant, the justice shall assess the value of such
property or effects, and ascertain the amount of such indebtedness,
and shall render judgment for the proper amount in money.
*When judgment by default has been rendered against a garnishee for fu.iling to appear
and answer interrogatories, the plaintiff must establish by competent testimony the amount
0 f the indebtedness of such garnishee to the defendant, and final judgment can only be rendered against the garnishee for the amount which he actually owes the defendant, and not
for the amount which the defendant may appear to owe to the plaintiff. When the justice,
in such cases, renders final judgment against the garnishee for the amount of the plaintiff's
demand against the defendant, without any evidence to establish the amount of the indebtedness of the garnishee to the defendant, the judgment is irregular, and not cured by lapse
of time. Brotherton's administrator vs. Anderson, 6 Missouri Rep., 388.
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SEc. 33. Any garnishee having in his possession property, money,
or effects of the defendant, may discharge himself by surrendering
and paying the same, or so much thereof as shall be sufficient to
satisfy the debt, interest, and costs, to the constable, and taking his
receipt therefor, at any time before final judgment against him.
SEc. 34. Any person claiming property, money, effects, or credits
attached, may interplead verbally in the cause, and verbal issues may
be taken to such interplea) and shall be tried as issues between plaintiff and defendant in ordinary cases, and without unnecessary delay.
SEc. 35. The justice shall note the substance of such interplea and
issues upon his docket.
SEc. 36. No judgment shall be rendered against the garni~hee in
whose hands or possession the property, money, effects, or cred1ts may
be, until the issues upon such interplea shall be determined.*
SEc. 37. In all cases of interpleader costs may be adjudged for or
against either party, as in ordinary actions.
REo. 38. All attachments before justices of the peace may be dissolved on motion made in behalf of the defendant, in like cases and
for like causes as are provided in regard to attachments by the forty-seventh section of the first article of this act, and for no other causes,
and in no other case. t
REc. 39. When any attachment shall be dissolved, all proceeding&
touching the property and effects attached, and the garnishee summoned, shall be vacated, and the suit proceed as if it had commenced
by summons only.
SEc. 40. In cases when the judgment is rendered against the defendant, upon publication of notice, witlwut his appearance to tbe
action) l1e shall be allowed one year, and no longer, from the date of'
the judgment, to appear and disprove, or avoid, the debt or damage ·
adjudged against him, or any part thereof.
SEc. 41. The manner of disproving or avoiding the debt or damages
shall be by petition to the justice who gave the judgment, or his successor) or to the court into which the record and papers may have been
removed, stating the grounds on which he resists the claim of the
plaintiff, giving the plaintiff ten days notice of the time and place
when and where the petition will be presented.
SEc. 42. If the petition deny the original cause of action, and be
upported by the oath of the petitioner, the plaintiff shall be required
to prove his demand, and, in default thereof, it shall be adjudged to
be disproved and avoided, and the plaintiff shall pay the costs of the
petition and of the original suit.
SEc. 43. If the petition allege a set-off, or other collateral avoidance,
the petitioner shall be required to prove the same, and, in default
thereof, shall be adjudged to pay costs, and a general judgment may
be rendered against him for any balance remaining unpaid on the
original judgment and costs.
SEc. 44. Executions may be issued by justices of the peace in the
•.A~ al?peallies from a judgment of a justice of the peace, on an issue found between the
plamtJfr, m attachment, and an interpleader, before the final determination of the cause between the plaintiff and defendant. Weisenecker vs. Keiper, 7 Missouri Rep., 52.
t Vide note (•) to first article, p. 107.
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same manner and with like effect) as is provided in the fifty-ninth
section of the first article of this act, in regard to executions issued
out of the higher court.*
SEc. 45. When property is seized on attachment, the justice may
allow the officer having charge thereof such compensation for hi
trouble and expenses in keeping and maintaining the same, as shall
seem reasonable and just.
SEc. 46. No property or effects exempt by law from execution shall
be attached or seized in any suit against a defendant who is a resident
of, or residing in this Territory.
SEc. 47. If in any case of a suit brought before a justice of the
peace, by attachment, it shall appear by the return that the defendant
has not any goods, chattels, effects, or credits liable to be attached by
such writ, the justice shall, on the application of the plaintiff, certify
a transcript of his docket, together with the process and all the original papers in the cause) to the higher court having cognizance of the
.subject matter.
SEc. 48. Upon the filing of such transcript and papers in the office
of the clerk of such court, such clerk shall, if there be a sufficient
bond and affidavit, issue an attachment as in a case originating in
.such court, and proceeding shall be had thereon, in such court, in all
respects as if the original action had been brought in such court.
SEc. 49. If there be not sufficient affidavit and bond certified with
ihe justice's docket and other papers in the cause, the clerk shall not
issue a writ of attachment until a sufficient affidavit and bond be filed.
SEc. 50. In all cases in which a judgment may have been rendered
against the defendant in attachment, without appearance, upon a
bond 1 bill, or note, and the plaintiff shall at any time desire the withdrawal of the instrument sued on, it shall be the duty of the justice
to endorse on said instrument the amount, if any, which has been
paid upon the judgment arising from the proceeds of the sale of thfl
attached effects.
SEc. 51. Any person who may have a claim against another,
such claim may not be due, may nevertheless maintain his ::rrnr-rnr==r==;
thereon by attachment, under the provisions of this act, either in any
of the superior courts or before a justice of the peace, according to the
amount of such claim; provided that in such case judgment shall not
be rendered before such claim shall become due, and there shall be a
stay of proceedings thereon until the same is due.
This act to take effect and be in force from and after its passage.
* Vide,

note (*) to first article, p. 108.
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An act relative to attachments.
SECTION

1. Provisions of prior act applicable to all courts in the Territory.

Be it enacted by the governor and legislative assembly of the TeTritory
of Kansas, as follows:
ECTIO. 1. That an act passed at the present session of this legislative assembly, entitled "an act to provide for the recovery of debts by
attachment," and all the provisions thereof be, and the same is hereby
made applicable to the district and all other courts of this Territory,
a well before as after the organization of counties; and any suit may
be brought and maintained in any county of any such district as is
now existing.
This act to take effect and be in force from and after its passage.

CHAPTER X.
ATTORNEY .

.A.n act to establilsh the o.fjicc of district attorney, and to define his duties.
]. Office of district attorney; legislature
to elect ; governor to commission.
2. Duties of the district attorney.
3. To give opinion and advice to civil
officers.

4. Not to receive fee or reward from prosecutor.
District court to fill vacancies.
To examine witnesses before grand jury.
Must draw and sign indictments.
May appoint deputies.

5.
6.
7.
8.

't enacted by the gove1·nm· and legislative assembly of the Ter1·i tory
of Kansas, as follows :

o 1. There shall be and is hereby established in each judicial
of this Territory, the office of district attorney, and the pre. of the legislative assembly shall elect for each judicial
by joint "ballot, a district attorney, who shall hold his office
yean;; an<l such district attorney shall be commissioned by
•t~ovt~rn~:)r, and take oath of office prescribed by law, which comh the oath of office endorsed thereon, shall be recorded in
w:reco,rds of the <listrict court of each county in his district.
2. It l1all he the duty of the district attorney of each judicial
t to appear in each county, at the district court, and prosecute
~ nd, on behalf of the Territory, or any county, all suits, indict, pplicationH, or motions, civil or criminal, in which the Terrir any county shall be a party.
. . The district attorney shall, without fee or reward, give
' ·
and advice to the board of commissioners and other civil
of their respective committees, when requested by such board
fficcr , upon all matters upon which the county is or may be interor relating to the discharge of the official duties of such board

118

ATTORNEYS AT LAW.

or officers, 1n all cases where the Territory or county may have an
interest.
SEc. 4. No district attorney shall receive any fee or reward from or
on behalf of any prosecutor or other individual, for services in any
prosecution or business to which it shall be his duty to attend.
SEc. 5. In cases of vacancy in the offices of district attorney, the
district court shall fill such vacancy until the next session of the next
legislative assembly thereafter, when such vacancy shall be filled a
in the first section of this act specified; and when the district attorney
shall be absent at any term of the court, it shall be the duty of the
court to appoint a district attorney for the time being, who shall
possess all the powers and perform all the duties, and he entitled to
the immunities of the district attorney for and during the term, or
until such district attorney shall appear in his place in court.
SEc. 6. It shall be the duty of the district attorney, whenever
required by the grand jury, to appear before them and examine
witnesses, or give them advice in any matter connected with any
business before them, or coming before them.
SEC. 7. The district attorney shall draw and sign all indictments,
or other pleadings connected with his office.
SEc. 8. The district attorney may, in his discretion, appoint one or
more deputy or deputies, with the consent of the court, for whose acts
he &hall at all times be responsible.
This act to take effect and be in force from and after its passage.

CHAPTER XI.
ATTORNEYS AT LAW.
Jln act concerning atto1·neys at law.

1.
2.
3.
4.
5.
6.
7.
8.
9.
] 0.

No person to practice without a license. j § 11. Court may suspend without trial, when.
Applicants to be examined.
12. Court may suspend until trial, when.
Attorneys to take oath.
13. Suspension discontinued, when, and in
Clerk to keep a roll.
what cases.
Penalty for practicing without license.
14 Record of conviction, conclusive evidence.
May be stricken from the roll for certain offences.
1S. Trial by jury or the court.
Charges to be exhibited.
16. Judgment of the court.
Day to be fixed for the hearing.
17. Bills of exception, appeals and writs
of error, allowed.
Copy of charges to be served on defendant.
18. Effect of judgment, of removal, or
suspension.
Default, appearance may be enforced.

Be it enacted by the gove1·7w7· and legislat·ive assembly of the Territory
of Kansas, as follows:
SECTION 1. No person shall practice as an attorney or counsellor at
law, or solicitor in chancery, in any court of record, unless be be a
free white male, and obtain a license from the supremo court or district
court, or some one of the judges thereof, in vacation.
SEc. 2. Every applicant for license to practice law, shall produce satis-
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factory testimonials of good moral character, and undergo a strict
<examination, as to his qualifications, by one of the judges.
SEc. 3. Every person obtaining a license shall take an oath or affirmation to support the Constitution of the United States, and to support
and sustain the provisions of an act entitled '' An act to organize the
Territories of Nebraska and Kansas," and the provisions of an act
commonly known as ''the fugitive slave law,'' and faithfully to demean
himself in his practice to the best of his knowledge and ability. A
certificate of such oath shall be endorsed on the license.
SEc. 4. Each clerk shall keep a roll of attorneys, which shall be a
record of the court.
SEc. 5. If any person shall p·ractice law in any court of record,
without being licensed, sworn, and enrolled, he shall be deemed guilty
of a contempt of court, and punished as in other cases of contempt.
SEc. 6. Any attorney or counsellor at law who shall be guilty of
any felony or infamous cTime, or improperly retaining his client's
money, or of any malpractice, deceit) or misdemeanor, in his professional capacity, may be removed or suspended from practice, upon
charges exhibited and proceedings thereon had, as hereinafter provided.
SEc. 7. Such charges may be exhibited, and proceedings thereon
bad in the supreme court, or in the district court, or other court of
record of the county in which the offence shall have been committed,
or the accused resides.
SEc. 8. The court in which such charges shall be exhibited, shall
fix a day for the hearing, allowing a reasonable time, and the clerk
shall issue a citation accordingly, with a copy of the charges annexed,
which may be served in any county in this territory.
SEc. 9. The copy of the charges and citation shall be served in the
same manner as a declaration and summons in civil actions, a reason:able time before the return clay thereof.
SEc. 10. If the party served with a citation shall fail to appear ac-cording to the command thereof, obedience may be enforced by attachment, or the court may proceed ex parte.
SEc. 11. If the charges allege a conviction for an indictable offence,
the court shall, on the production of the record of conviction) remove
the person so convicted, or suspend him from practice for a limited
time, according to the nature of the offence, without further trial.*
SEc. 12. Upon charges other than in the last section specified, the
-court shall have power only to suspend the accused from practice, until the facts shall be ascertained in the manner hereinafter prescribed.
SEc. 13. If the charge be for an indictable offence, and no indictment be found, or, being found, shall not be prosecuted to trial within
:six months, the suspension shall be discontinued, unless the delay be
produced by the absence or procurement of the accused, in which case
the snHpension may be continued until a final decision.
SEc. 14. The record of conviction or acquittal of any indictable
"'Vide Strother vs. the State, 1 Missouri Rep., 41~. The State vs. Watkins, 3 Missouri
Rep., 337. The State vs. Foreman, 3 Missouri Rep., 412.
As to liability of an attorney, vide Benton vs. Craig, 2 Missouri Rep., 160. Upon suggestion of facts, attorney required to show some authority for conducting the suit. Vide Keith
l1S. Wilson, o Missouri Rep., 435.
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offence shall, in all cases, be conclusive of the facts, and the court
shall proceed thereon accordingly.
SEc. 15. When the matter charged is not indictable, a trial of the
facts alleged shall be had in the court in which the charges arc pending, which trial shall be by a jury, or if the accused, being served
with process, fail to appear, or appearing, does not require a jury, by
the court.
SEc. 16. In all cases of conviction the court shall pronounce judgment of removal or suspension, according to the nature of the fact
found.
SEc. 17. In all cases of a trial of charges in any court, the defendant may except to any decision of the court, and may prosecute an
appeal or writ of error, in all respects, as in actions at law.
SEc. 18. Every judgment or order of removal or suspension, made
in pursuance of this act, by the supreme court, or by any district
court, shall operate, while it continues in force, as a removal or suspension from practice in all the courts of this Territory.
This act to take effect and be in force from and after its passage.

CHAPTER XII.
AUCTIONEERS.

An act licensing and controlling auctionee1·s.
1. No person to exercise the trade or busi- ~ § 14. Sales of part to fix the price; deemed
ness of auctioneer without license.
a sale of the whole.
15. Free of duty in certain cases.
2. Penalty for selling without license.
16. Auctioneers to pay duty to collectors.
3. Blank licenses to be issued.
17. To render account according to the
4. Under seal.
5. To be delivered to the collector and ·
condition of their bond.
charged to him.
18. Clerk to give auctioneer certificate.
6. Tribunal to settle with collectors at each
19. Clerk to charge collector, and certifY
term.
to auditor.
7. Collectors shall grant licenses on appli20. Condition of bond fulfilled, clerk to
1
cation.
endorse on the bond.
8. Tax to be paid; rates.
21. Auctioneer failing to comply with bond,
9. Clerk's fee to be paid.
clerk to prosecute him.
22. Collector to collect duties imposed by
10. Boud to be given ; condition.
11. Auctioneer may sell without license as
law, and to prosecute for fines and
vendor of merchandise.
forfeitures.
23. Preceding sections not to be construed
12. Duty'on sales; rates.
to permit person to sell at auction
13. Owner or auctioneer buying; sale sub- I
ject to duty.
without license in certain cases.

Be it enacted by the governor and legislative assembly of the TeTritory
of Kan8as) as follows:
SECTION 1. No person shall exercise the trade or businestJ of a public auctioneer, by selling any goods or other property subject to duty
under this law, without a license.*
*An indictment, charging that the defendant "did exercise the business of a public auctioner, and did then and there at public auction unlawfully sell goods, wares, and merchandise, &c., pursues the essential descriptive words of the statute, and is good. Vaughn vs.
the State, 4 Missouri Rep., 530. lt is error to charge two persons with jointly exercising
the business of an auctioneer. lb.
An auctioneer in the city of Saint Louis is required to obtain a license from tho State, as
well as from the corporation of the city. Vide Simpson vs. Savage, 1 Missouri Rep., 255.
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SEc. 2. Every person who shall exeraise the trade or business of an
auctioneer, without a license, shall forfeit for every sale five hundred
dollars, together with the amount of duty payable by law upon the
property sold.
SEc. 3. The clerks of the respective tribunals transacting county
business shall issue at each term as many blank auction licenses for
ten days, and for one, three, and six months, respectively, as the
tribunals shall direct.
SEc. 4. The licenses shall be under the seals of the respective tribunals transacting county business, signed by the clerk, and shall authorize the persons to whom granted to exercise the trade and business of auctioneers, by selling any property, real or personal, by
auction, within the county, for the period of time specified in such
license.
SEc. 5. The clerk shall deliver the blank licenses so issued to the
collector of the counties respectively, and charge them with the amount
thereof in a book to be kept for that purpose.
SEc. 6. The tribunal transacting county business shall at every
term settle with the collector for all blank licenses delivered to him,
and not before accounted for, and give him credit for all blank licenses
returned, and charge him with all not returned; and as soon as may
be the clerk shall, under the direction of the tribunal, certify to the
auditor of public accounts the amount with which each collector
stands charged, who shall charge such collector therewith.
SEc. 7. Each collector shall grant to any person, upon application,
and upon compliance with the requirements of this law, an auction
license for ten days, or for one, three, or six months, and for that
purpose shall fill up and countersign one of the blank licenses received
from the clerk.
SEc. 8. There shall be levied upon every license, to be paid to the
collector before the delivery thereof, as follows :
First. On each license for ten days ten dollars.
Second. On each license for one month twenty-five dollars.
Third. On each license for three months fifty dollars.
Fottrth. On each license for six months seventy-five dollars.
SEc. 9. In each case of a license delivered there shall be paid to the
collector one dollar, as a fee to the clerk ; and no person shall be permitted to sell property at auction of any kind unless he shall have
resided in the Territory of Kansas one month next preceding the
time of making application for license.
SEc. 10. Before any license shall be granted the applicant shall
give bond to the Territory of Kansas in a sum not exceeding three
thousand dollars, nor less than five hundred dollars, with one or more
sufficient securities, residents of the county) (the amount of the bond
and the sufficiency of the security to be determined by the collector,)
with the condition that he will, on the first Monday of February,
May, August, and November, in each year, while he shall continue
the business of auctioneer, render to the clerk of the tribunal transacting county business a true and particular account, in writing) of
the aggregate amount in money of all property subject to duty by
this law, sold by him at auction) or sold at his auction store or rooms
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at private sale ; that is to say, first, from the date of the bond until
such of the aforesaid days as shall ensue next thereafter, and thenceforth from the day to which any account shall last have been rendered,
until such of the said days as shall next thereafter ensue, and so on in
succession, from one of the said days to another) so long as he shall
continue to exercise the calling of an auctioneer; and, also, shall pay
all such sums of money as shall be due to the Territory upon such
sales to the collector of the proper county, and the bond shall be filecl
in the office of the clerk of the tribunal.
SEc. 11. Any licensed auctioner may sell or retail goods at his auction store or rooms) so long as he continues the business of an auctioneer, without a license as a vender of merchandise, so that he render true account of the sales, and pay the like duty thereon as if such
sales were made at auction.
SEc. 12. There shall be levied and paid upon the proceeds of the
sales of all property at auction (except as hereinafter excepted) a duty
-to the Territory, as follows :
Fi1·st. On the proceeds of all sales of personal property one and a
half per cent.
Second. On the proceeds of all sales of real estate, or lease-hold
interest in lands) one-eighth of one per cent.
SEc. 13. In all cases where the auctioneer, or owner of the property
sold, or any person employed by them, or either of them, shall become
-the purchaser, such sales shall be subject to the same duties as if any
other person had become the purchaser.
SEc. 14. All sales at auction of any part or parcel of any merchandise or other property, with a design to ascertain and fix a price for
the whole, or any part thereof, without exposing the whole or such
other part to public sale, shall be deemed a sale at auction of the
whole or such part of the property, the price of which was designed to
be fixed by such public sale of the part, and duties shall be paid
thereon accordingly.
SEc. 15. Sales of property at au~tion shall be free of duty in the
following cases :
FiTst. When directed by any statute of this Territory or of the
United States.
Second. In execution of any order, judgment, or decree of any court
or justice of the peace of this Territory, or court of the United States.
Third. In cases of bankruptcy, or insolvency, pursuant to any law
of this Territory, or of the United States.
Fourth. When sold by any trustee, in conformity to a deed of trust,
to secure the payment of debts.
Fifth. Property of deceased persons, sold by authority of executors
or administrators.
Sixth. Boats, vessels, rafts, lumber, and other property wrecked,
stranded, or found adrift, in any of the waters of or adjoining this
Territory.
Seventh. Slaves, live stock, agricultural productions, farming utensils, and household and kitchen furniture, sold at the residence of the
owner.
Eighth. Land, or leasehold interest therein, sold on the premises.
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SEc. 16. The auctioneer shall pay over to the collectors of the proper counties all the duties i!llposed by this law, and for that urpose
may retain the amount out of the proceeds of the property sold, and
shall be allowed a commission of one per centum on the amount so
paid.
SEc. 17. Auctioneers shall render their accounts, according to the
condition of their bond, to the clerk of the tribunal transacting county
business of the respective counties in which they transact their business, and shall make oath or affirmation, before such clerk, to the
truth of every such account rendered; in default of which, such account shall be deemed truly rendered , according to the condition of
their bond.
SEc. 18. Upon such account being rendered, the clerk shall ascertain the amount of duties to be paid by the auctioneer and give him a
certificate thereof, and the auctioneer shall pay the same to the collector within twenty clays thereafter; and upon producing to the clerk
the receipt of the collector for the amount, the clerk shall grant him
a qt~iet'l.ts therefor.
SEc. 19. The clerk shall charge the collector with the amount rendered and certify the same to the auditor of public accounts, without
delay, and the auditor shall charge the collector accordingly.
SEc. 20. When it shall appear to the satisfaction of the clerk of the
11roper tribunal transacting county business, that any auctioneer has
fulfilled the concljtion of his bond, and the requirements of this law,
he shall endorse a certificate thereof upon his bond, which shall be
prima facie evidence of the condition down to that time.
SEc. 21. When any auctioneer shall fail to fulfil the condition of
his bond, or the requirements of this law, the proper clerk shall cause
him to be prosecuted on his bond; and if judgment shall be rendered
against him his license shall be thereby vacated, and he shall be incapable to receive a new license, unless by the express direction of the
tribunal transacting county business.
SEc. 22. It shall be the duty of the collectors in the several counties
to collect the duties imposed by this law, and to prosecute for all fines
and forfeitures which may be incurred under it.
SEc. 23. The preceding sections of this act shall not be construed
so as to permit any person to sell goods or other property at auction,
in any town or city in this Territory where there is a licensed auctioneer, without having first obtained a license for that purpose) except officers of the town or city, or of the county or Territory, or of
the United States, in discharge of their duty, executors, administrators, guardians, or other persons, in discharge of a duty imposed on
them by law, and farmers who may wish to sell horses or other live
stock when taken to market.
This act to take effect and be in force from and after its passage.
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CHAPTER XIII.
AUDITOR AND TREASURER .

.An act to fix the salary of a?.tditor and treaszwer.
1. Compensation of auditor and treasurer: and auditor to perform duties of register of
lands.

Be it enacted by the governor and legislative assembly of the Tertitory
of Kansas) as follows:
SECTION 1. The auditor and treasurer of this Territory shall receive
a salary of four hundred dollars per annum each, which shall be paid
quarterly out of the territorial treasury; and in addition to such
salary, the said auditor and treasurer shall each receive, as additional compensation for their services, five per cent. upon all money
paid into the territorial treasury as revenue, or arising from any
sources of taxation, fines, or forfeitures; provided that the compensation of such officers shall not exceed one thousand dollars per annum.
The auditor shall be and he is hereby required to perform the duties
of register of lands.
This act to take effect and be in force from and after its passage.

CHAPTER XIV.
BILLS OF EXCHANGE.

An act concerning bills of exchange and negotiable promissory notes.
1. Acceptance to be in writing.
2. On separate paper, when to bind acceptor.
3. Unconditional promise to accept, effect
of.
4. Refusal to write acceptance on bill,
dishonor.
5. Construction ofpreceding section.
6. Destruction, or refusal to deliver bill,
deemed an acceptance.
7. Damages on bills protested for non-acceptance.
8. Damages on bills protested for nonpayment.
9. Construction of the two preceding sections.

10. Damages to be recovered by certain
persons only.

11. No damages allowed if paid within
twenty days.
12. Damages in lieu of interest, charges
of protest and other charges.
13. Bills payable in money of the United
States, rate of exchange disregarded.
14. Bills payable in foreign currency, rate
of exchange to govern.
15. Payees and endorsers, when they may
sue the makers and endorsers.
16. Notes payable to the order of maker or
fictitious person, if negotiated, its
effects, &c.
17. Notarial protest, evidence of demand
and refusal to pay.

Be it enacted by the governor and legislative assembly of the Te17itory
of Kansas, a.s follows:
SECTION 1. No person within this Territory shall be charged as an
acceptor of a bill of exchange, unless his acceptance shall be in writing, signed by himself or his lawful agent.
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SEc. 2. If such acceptance be written on paper other than the bill, it
shall not bind the acceptor) except in favor of a person to whom such
acceptance shall have been shown, and who, in faith thereof, shall
have received the bill for a valuable consideration.
SEc. 3. An unconditional promise in writing to accept a bill before
it is drawn.._ shall be deemed an actual acceptance in favor of every
person to whom such written promise shall have been shown, and
who, upon the faith thereof, shall have received the bill for a valuable
consideration.
SEc. 4. Every holder of a bill presenting the same for acceptance
may require that the acceptance be written on tho bill, and a refusal
to comply with such request shall be deemed a refusal to accept, and
tho bill may be protested f0r non-acceptance.
SEc. 5. rrhe preceding sections shall not be construed to impair the
right of any person to whom a promise to accept a bill may have been
made, and who, on the faith of such promise, shall have drawn or
negotiated the bill, to recover damages of the party making such
promi~e on his refusal to accept such bjll.
SEc. 6. Every person upon whom a bill of exchange may be drawn,
and to wl1om the same shall be delivered for acceptance, who shall
cle~troy such bill, or refuse, within twenty-four hours after such delivery, or within such 1)eriocl as the holder may allow, to return the
bill acceptC(l or non-accepted to the holder, shall be deemed to have
accepted the same.
SEc. 7. When any bill of exchange expressed to be for value received,* drawn, or negotiated within this Territory, shall be duly
}>resented for acceptance or payment, and protested for non-acceptance
or non-payment, there shall be allowed and paid to the holderst by
the drawer and endorsers having due notice of the dishonor of the bill,
damages in the following cases: First. If the bill shall have been
drawn on any person, at any place within this Territory, at the rate
of four per centum on the principal sum specified in the bill. Second.
If the bill shall have been drawn on any person, at any place out of
thi~ Territory but within the United States or the Territories thereof,
at the rate of ten per centum on the principal sum specified in the
bill. Third. If the bill shall have been drawn on any person, at any
port or place without the United States and their Territories, at the
rate of twenty per centum on the principal sum specified in the bill.
SEc. 8. If any bill of exchange, expressed to be for value received,
shall be drawn on any person, at any place within this Territory, and
accepted, and payment shall not be duly made by the acceptor, there
shall be allowed and paid to the holder, by the acceptor, damages in
the following cases: FiTst. If the bill be drawn by any person, at
any place within this Territory, at the rate of four per centum on the
*To entitle a party to damages upon a protested bill of exchange, drawn or negotiated
within this State, the bill must express to be for "value 1·eceived." Riggs vs. the City of St.
Louis, 7 Missouri Rep., 438. A bill drawn, payable in cun·ency, is not a bill of exchange
within the meaning of our statute, concerning- bills of exchange, consequently the holder is not
entitled to damages allowed by the statute in cases of dishonored bills. Farwel, et al., vs.
Kennett, et al., 7 Missouri Rep., 595.
t Our statute in relation to damages on bills of excl1ange is not limited to the holder of
the bill at the time it became due. Riggin vs. Collier and Pettus, 6 Missouri Rep, 568.
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principal sum therein specified. Second. If the bill be drawn by any
person, at a,ny place without this Territor,r, but within the United
States or their Territories) at the rate of ten per centum on the principal sum specified in the bill. Third. If the bill be drawn by any
person, at a place without the United States and their Territories, at
the rate of twenty per centum on the principal sum ther in specified.
SEc. 9. The two preceding sections shall not be construed to require
notice of non-acceptance or non-payment, in any case where snch notice is not required to be given at common law.
SEc. 10. The damages allowed by this act shall be recovered onl~·
by the holder of a bill who shall have purchased the same, or acquired
some interest therein for a valuable consideration.
SEc. 11. In cases of non-acceptance or non-payment of a hill drawn
at any place wjthin this territory, on any person at a place within the
same, no damages shall be recovered, if payment of the principal
sum, with the interest and charges of protest, be paid within twenty
days after demand or notice of the dishonor of the bilL
SEc. 12. The damages allowed by this act shaH be in lieu of interest, charges of protest, and other charges and expenses incurred
previous to, or at the time of giving notice, or at the time the principal sum shall become payable, when no notice of the dishonor is
required to be given; but the holder of such bill shall be entitled to
demand and receive lawful interest on the aggregate amount of the
principal sum specified in the bill, and of the damages thereon, from
the time notice shall have been given, and the payment of the principal sum demanded.
SEc. 13. If the contents of a bill be expressed in the money of account of the United States) the amount due and the damages thereon
shall be ascertained and determined without any reference to the rate
of exchange existing between this Territory and the place on which
the bill shall have been drawn, at the time of demand of payment of
notice of the dishonor of the bill.
SEc. 14. If the contents of such bill be expressed in the money of
account, or currency of any foreign country, then the amount due.
exclusive of damages, shall be ascertained and determined by the rate
of exchange, or the value of such foreign currency at the time of
payment.
SEc. 15. The payees and endorsers of every such* negotiable note,
payable to them or order, and the holder of every such note, payable
to bearer, t may maintain actions for the sums of money therein mentioned, against the makers and endorsers of them respectively, in like
manner as in cases of inland bills of exchange, and not otherwise.t
* The word" such" did not occupy this position in the revision of 1835. For the reason
of its insertion now, see Pococke vs. Blount, 6 Missouri Rep., 343.
t Beatty vs. Anderson, 5 Missouri Rep., 447.
,
t This section applies not to the form of the action to be used by the holder of a ne~o
tiable note, but was intended to give the holder the same remedy against the maker and endorser respectively, as in case of inland bills of exchange, and, consequently, petition in
debt may be maintained by the holder against the mah:er thereof; Warne vs. Hill, 7 Missouri Rep., 40. Vide Bogy vs. Keil, 1 Missouri Rep., 743; Himes vs. McKinney, 3 Missouri Rep., 383; Singleton vs. Mann, administrator, 3 Missouri Rep., 464. It is not necessary that an order should state that it was drawn for value received of the drawer. Griffith
vs. Cotrill's administrator, 1 Missouri Rep., 480. In Klunk vs. O'Fallon, administrator.!
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SEc. 16. Such negotiable promissory notes, made payable to the
order of the maker thereof, or to the order. of a fictitious person, shall,
if negotiated by the maker, have the same effect, and be of the same
validity as against the maker, and all persons having knowledge of
the facts, as if payable to bearer.
SEc. 17. A notarial protest is evidence of a demand and refusal to
pay a bill of exchange, or negotiable promissory note, at the time and
in the manner stated in such protest.
This act to take ~ffect and be in force from and after its passage.
Missouri Rep., 481. Pettibone, J., says the rule is well settled, that as between the endorsee
and his immediate endorser, the consideration may be inquired into, and the endorsee can
recover no more than the consideration which he has paid for the bill, and cites Brown vs.
Mott, 7 John's. Rep., 361 ; Brolau vs. Hess, 13 John's. Rep., 52; Wiffin vs. Roberts, 1 Esp.
N. P., 261. A demand of payment at the counting room of the acceptor, of his clerk, is
sufficient, without showing any special authority given to the clerk in regard to such matters, by his principal. Demand of payment and protest of a bill on the third day of grace
is proper. The notary's protest is evidence of presentment and refusal to pay. The notary
may prove presentment for payment, refusal, and notice, although he keeps a register of
these matters. Where payment of a bill is demanded, it should be produced. Proof that
notice was sent by mail to Hownibal, the place of residence of the drawer, and that witness
believed (but was not positive,) there was a post office there in that year, is insufficient.
Draper vs. Clemens, 4 Missouri Rep., 52. When the endorser of a bill boarded with the
drawer, but transacted business in a different house, notice of non-payment delivered to the
drawer was held insufficient to charge endorser. The notice should have been served on the
endorser, or left at his dwelling house, if' he had one, or place of transacting business, or
facts showu from which notice might have been inferred ; Baily vs. The Bank, 7 Missouri
Rep., 467. The bonafide vendors of a bill of exchange on which the endorsement of the
payee is forged, are entitled to notice of the dishonor of the bill. The holder must use
reasonable diligence. What is reasonable diligence must depend upon the circumstances of
the case; per Tompkins, J., in Collier & Pettus vs. Budd, 7 Missouri Rep., 485. In this
case the judgment below was in favor of the plaintiff, appellee. Scott, J ., on the authority
of the case of the Bank of the United States vs. the Bank of Georgi:t, 10 Wheat., 333, in
favor of reversing the judgment. Napton, J., dissenting. Vide, the following cases:
Little's administrator vs. Pratte, 1 .Missouri Rep., 202; The B8nk vs. Hall, 7 Missouri
Rep., 273; Bent vs. Brainard, 1 Missouri Rep., 283; Holms & Elliott vs. Aull et al., 1
Missouri Rep., 420 ; Robinson vs. Johnson, 1 Missouri Rep., 435; Mense vs. Osborn, 5
Missouri Rep., 544; Sweeney vs. Willing, 6 Missouri Rep., 174; Thoms vs. Greene, 6
Missouri Rep., 482; Moore vs. The Bank, 6 Missouri Rep., 379; Warne vs. Anderson
& Thompson, 7 Missouri Rep., 46, and to the last case see note (*) to the act regulating the
practice at law; Glasgow & Harrison vs. Copeland, 8 Missouri Rep., 268; Shepard vs. Citizens' Insurance Co., 8 Missouri Rep., 272. Notice of the dishonor of a bill may come from
any person who holds the bill when it is dishonored, or is a party to the bill, and the holder
may avail himself of the notice given, in due time, by any other party to the bill, against
any other person upon the bill who would be liable to him, if he, the holder, had himself
e;ivennotice of the dishonor; Glascock vs. Bank of Missouri, 8 Missouri Rep., 443.
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CHAPTER XV.
BOATMEN.

An act concerning boatmen, boats, and vessels.

ARTICLE I. Of boatmen, their duties, and liabilities.
II. Of the mode of procedure by and against boats and vessels.

ARTICLE I.
Of boatmen, thei1· duties, and liabilities,

§ 1. Contracts to be specifically performed.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

May be in writing.
To be acknowledged.
Original copy evidence.
Memorandum of the day and hour,
boatman to render himself.
Upon complaint made justice may issue
a warrant.
Justice shall determine com plaint in a
summary manner.
Crew liable for negligence.
Boatmen making complaint, justice to
issue a summons.
May discharge complainant.
Master or owner not to sell or barter
certain things to boatmen.

12. Charge for spirituous liquors not recoverable, except in some cases.
13. Penalty for harboring boatmen.
14. No sum above five dollars to be recovered until end of voyage.
15. Note taken from boatman and antedated, void.
16. Proceedings to conform to proceedings
in civil cases.
17. Trial by jury.
18. Proceedings to be summary.
19. Boatmen shall not be arrested until arrearages are paid, &c.
20. Appeal allowed.
21. This act to extend to contracts made
without this Territory.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. All contracts and agreements entered into by any person, for rowing or navigating any boat or vessel, of any description,
on the navigable waters within the jurisdiction of this Territory,
shall be specifically performed according to the intent and meaning
thereof.
SEc. 2. The owner, master, or commander of any boat or vessel,
bound on a voyage from any place within this Territory, may, before
the boat or vessel proceeds on such voyage, make an agreement in
writing with any boatman engaged on board such boat or vessel, in
the navigation thereof, declaring the voyage, the term of time, and
the wages for which such boatman shall be engaged.
SEc. 3. Such contract shall be acknowledged by the parties before
some justice of the peace or notary public, and filed by said officer in
his office.
SEc. 4. The original, or a copy of such contract, duly certified under
the hand of such officer, shall be received in evidence in any court in
this Territory.
SEc. 5. At the foot of every such contract, there shall be a memorandum of the day and hour in which such boatman shall render him-
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self on board the boat or vessel for which he has engaged, and for
every hour he shall neglect or refuse to render himself on board, he
shall forfeit one day's pay.
SEc. 6. If any boatman shall wholly neglect or refuse to render
himself on board of any such boat or vessel, or having rendered himself, shall afterwards desert, or shall misbehave, neglect, or refuse to
do his duty, quit the boat or vessel, or otherwise violate his engagements, any justice of the peace shall, on complaint of the owner,
master, or commander, or other competent person, on oath or affirmation, issue his warrant, directed to any constable, commanding him to
bring the delinquent forthwith before such justice.
SEc. 7. The justice shall hear and determine the complaint in a
summary manner, and shall have power and authority to discharge
the delinquent, or cause him to be sent on board, and placed in the
custody of the master or commander ; and may render judgment
against him, for any sum not exceeding ninety dollars, unless he will
enter into bond to the master or commander, with sufficient sureties,
to be a1)proved of by the justice, in a sum of at least two hundred
dollarR, conditione(l that he will, during the remainder of the voyage,
do his duty according to his contract.
SEc. 8. If any boat or vessel, or part of her cargo, tackle, apparel,
or furniture, shall be lost, injured, or destroyed, during any voyage,
or while in port, through the neglect or fault of the crew or any part
of them, the master or commander may have an action against such
crew, or as many of them as can be found, and recover the value of the
property so lost, injured, or destroyed.
SEc. 9. If any boatman shall make complaint before any justice of
the peace, that any master or commander of any boat or vessel, in the
navigation of which such boatman is engaged, has failed to supply
him with necessary provisions, or treated him with unusual severity
or cruelty, or has otherwise failed to perform his contract, it shall be
the duty of such justice to issue a summons, directed to the constable
or other person by him specially directed to serve the same, requiring
such maRter or commander to appear before him and answer the
complaint.
SEc. 10. If he find it just, he may discharge the complainant, and
such boatman may recover against such master or commander the
wages justly due him, according to the services rendered, notwithstanding such contract may be entire, in any court having jurisdiction,
and may also have his action for any injury he may have sustained by
reason of the conduct or fault of the master or commander.
SEc. 11. It shall not be lawful for the master, commander, or
owner of any boat or vessel to sell or barter any flour, biscuit, or
other provisions to any boatman, whilst said boatman is in his service,
and during the voyage.
SEc. 12. No charge made against any boatman for spirituous
liquors, ·while employed or during his engagement, shall be recoverable
or allowed, but at a reasonable rate; nor for any sum exceeding the
one-tenth part of his wages, for the time in which the charges shall
be made.
SEc. 13. If any person shall harbor or secrete any boatman beEx. Doc. 23--9
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longing to any boat or vessel, knowing him to belong thereto, every
such person shall pay ten dollars for every day he shall harbor or
secrete such boatman, to be recovered, by the master or commander
in an action of debt.
SEc. 14. No sum exceeding :five dollars shall be recovered from any
boatman, by any person, for any debt contracted during the time such
boatman shall actually belong to any boat or vessel, until the voyacre
for which such boatman engaged shall be ended.
SEc. 15. If any person shall take a note or other security, in writing,
from any boatman, after he has entered into a contract, as aforesaid,
and the same be ante-dated, with intent thereby to stop the boatman
from proceeding on his voyage, such note or other security shall be
null and void; and the person taking the same, his aiders and abetters
shall pay to the use of the person prosecuting the same double the
. sum specified in such note or security, to be recovered by action of
debt in any court having jurisdiction.
SEc. 16. The proceedings to be had before a justice of the peace,
under this act, shall be conformed, as near as circumstances will
admit, to the course of proceedings prescribed by law, in matters of a
civil nature, before justices of the peace.
SEc. 17. When the sun1 in controversy exceeds twenty dollar:.
either party may require a jury, as in other cases.
SEc. 18. In all cases under this act proceedings shall be summary:
and the justice shall proceed to the hearing, determination, and
execution, in the most speedy manner that justice and the nature of
the case will permit.
SEc. 19. If, upon the examination of any complaint made against a
boatman, it shall appear that any part of the wages of such boatman
is due and unpaid, no warrant to apprehend such boatman and send
him on board, or subject him to the authority of the master or commander, shall be issued, until such arrear ages are paid or tendered.
SEc. 20. Either party may appeal to the circuit court) as in other
cases of appeals from justices' courts; but no such appeal shall operate
to defeat or delay the execution of any warrant for placing the boatman in the custody of the 1naster or commander, where such boatman
is adjudged to an immediate performance of his contract.
SEc. 21. The provisions of this act shall extend to all written
contracts made without the limits of this territory, for rowing or
navigating boats upon the navigable waters within this territory, or
bordering thereon, whensoever any boat concerning which such contract has been made, and the hands thereof are found within the
jurisdiction of this territory.
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ARTICLE II.

Of the mode of p1'ocednre by and against boats and vessels.
1. Liabili1y of master, owner, agent, or §
consignee of boat or vessel.
2. Priority of claim. Precedence of lien.
3. Suits may be instituted. against the ,
boat or vessel; proceedtngs.
4. What the complaint shall set forth ;
affidavit reqt~ired.
5. Warrant to issne; what it shall contain.
6. Warrant, how returnable; proceedings.
7. Who may appear and plead.
8. Power of court to prescribe the time of
pleading; trial, when to be had.
9. If bond given to plaintiff by captain,
owner, &c., betore final judgment,
boat to be discharged.
10. lf bond be given to the sheriff, &c.,
boat to be delivered.
11. Application to be made for order of
sale, when. Order. Notice. Sale.
Return.
12. Master, owner, &c., may at any time
give bond before sale.
13. Officer selling to execute to purchaser
a bill of sale.
14. Upon such sale, court to appoint a
time when creditors shall appear
and exhibit their demands. Notice
to be given.
15. Exhibition of demands; duty of court I
and proceedings thereon.
16. Claims allowed, to be classed according
to the order of liens. Court to order
distribution. Proceedings thereon.
17. Continuance may be granted. Duty
of court in case of continuance, or
appeal.
1
18. Upon final rejection of claim, where
the money has been retained, distri- l
bution how made.
19. Costs, by whom paid.
20. Judgment under this act. What it
shall specify. Fie1·ifacicts thereon.
21. Judgment may be rendered against the
principal and ~ecurity in the bond,
when.

I

22. Executions, how issued and returned.
23 Justices of the peace have jurisdiction

24.
25.
26.

27.
28.
29.

30.
31.
32.
33
34.

35.
36.
37.

38.
39.

40.

in certain cases. Plaintiff, in suits
before justices, to make affidavit.
Nature thereof.
Proceedings in such suits, how conducted. Justice not to order sale of
boat or vessel.
Warrant issued by justice, returnable
forthwith.
How served and returned.
Continuance not granted to plaintiff,
unless, &c.
Fees allowed officers, &c.
Appeal to be allowed. Writ of error
may be prosecuted.
No person to bind boat by admission of
indebtedness.
Captain or clerk becoming interested
in demand, shall be no longer a lien.
Wages, what shall be recovered. Suit,
when to be instituted.
All suits, except first class, to be commenced within six months.
Boat taking cord wood without consent
of owner to pay treble damages and
twenty dollars penalty.
Boat or vessel may institute suit, when.
Lien on transported property.
Joint owner or owners may institute
suit against boat, when. To notify
other owners.
Majority of owners may appoint a
master and dismiss him. Such master, when dismissed, to deliver over
boat, effects, &c.
Failure to deliver, proceediags to compel. Application to justice.
Justice to hear cause in a summary
manner. Judgment.
·
Majority in interest of owners to determine in what trade boat may be employed. Proceedings in case part
owner refuses. Bond to be given,
&c.

ECTION 1. Every boat or vessel used in navigating the waters of
this Territory shall be liable and subject to a lien in the following
cases:
First. For all wages due to hands or persons employed on board
such boat or vessel, for work done or services rendered on board the
same, except for wages which may be due to the master or the clerk
thereof.
Second. For all debts contracted by the master, owner, agent, or
consignee of such boat or vessel, on account of stores or supplies furnished for the use thereof, or on account of labor done, or materials
furnished, by mechanics, tradesmen, or others, in the building, repairing, getting out, furnishing, or equipping thereof.
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Third. For all sums due for wharfage or anchorage of such boat or
vessel within the Territory.
Fourth. For all demands or damages accruing from the non-performance or mal-performance of any contract of affreightment, or of
any contract touching the transportation of persons or property, entered into by the master, owner, agent, or consignee of such boat or
vessel ; and for damages for injuries done to persons or property by
such boat or vessel.*
SEc. 2. The classes of claims above specified shall have priority
according to the order in which they are above enumerated, and tl{c
liens under this act shall have the precedence of all other liens and
claims against such a boat or vessel.
SEc. 3. Every person claiming the benefit of a lien, in either of the
classes above enumerated, may commence his suit under this act,
against the boat or vessel, by name, by filing a complaint against
such boat or vessel with the clerk of the court having jurisdiction of
the subject matter of the county in which the boat or vessel may he
found.
SEc. 4. The complaint shall set forth the plaintiff's demand in all
its particulars, and on whose account the same accrued; it shall be
verified by the affidavit of the plaintiff, or some credible person for
him, and stand in lieu of a declaration. t
SEc. 5. When such complaint shall be filed the clerk shall issue a
-warrant thereon, commanding the sheriff to seize the boat or vessel
mentioned in the complaint, with her tackle, apparel, and furniture.
and retain the same until discharged by due course of law.
SEc. 6. Such warrant shall be returnable to the same term as a
summons issued at the same time would be made returnable, and.
upon the return thereof, proceedings shall be had against the boat or
vessel in the same manner as if suit had been instituted against the
J>erson on whose account the demand accrued.
SEc. 7. The owner, captain, agent, consignee, or any creditor of
such b~'at or vessel, may appear to the action, on behalf of the boat or
vessel, and plead thereto and defend the same ; but no person shall
have power to confess judgment for such boat or vessel, or in any
manner to admit the plaintiff's demand, unless he is authorized, in
writing, by all the owners to do so.
SEc. 8. The several courts shall have power, by rule, to prescribe
t11e time and manner of filing the pleadings or other papers, and of
taking any needful steps in suits under this act, where the same
is not herein prescribed ; but in all such suits the trial shall be had at
th<i! first term, unless a continuance shall be granted for cause shown:
but no continuance shall operate to discharge the boat or vessel from
custody.
SEC. 9. If the cavtain, owner, agent, or consignee, shall, before
*Bridgeford et al. vs. Steamboat Elk, 6 Missouri Rep., 356. Erskine & Gore vs. Steamboat Thames, 6 Missouri Rep., 371. Perpetual Insurance Company vs. Steamboat Detroit,
6 Missouri Rep., 374. Camden & Co. t·s. Steamboat Georgia, 6 Missouri Rep., 381. Rus~el
vs. Steamboat Elk, 6 Missouri Rep., 553.
t Byrne vs. Steamboat Elk, 6 Missouri Rep., 555. Steamboat General Brady vs. Buckley
& Randolph, 6 Missouri Rep., 55 ; 8 Johnson vs. Strader et al, 3 Missouri Rep., 254.
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:final judgment, give bond to the plaintiff, with sufficient security, to
be approved by the court, or the judge or clerk thereof in vacation, or
the justice of the peace before whom the action may be pending, conditioned to satisfy the amount which may be adjudged in favor of the
plaintiff, against such boat or vessel, with all costs, the boat or vessel,
with its tackle, apparel, and furniture, shall be discharged from further detention by the officer having the custody thereof, and shall be
discharged from the lien of the plaintiff's demands.
SEc. 10. If the captain, owner, agent, or consignee of any boat or
vessel, seized and held by virtue of any warrant under this act, shall
give bond to the sheriff or other officer having custody thereof, with
good security, to be approved by such officer, in double the value of
the boat or vessel, conditioned for the return of the same at a time
and place to be therein specified, the sheriff or other officer shall deliver the boat or the vessel to the person giving such bond; but the
lien of the claim sued on shall not be discharged or affected by such
proceedings.
SEc. 11. If a boat or vessel shall be seized under this act, and no
person shall, within five days after the seizure, give bond, according
to some one of the two preceding sections, the sheriff or other officer
having custody thereof, shall make a statement of the facts to the
court in which the suit was instituted, or the judge thereof in vacation, and apply for an order of sale, and such court or judge shall
hear the application without delay, and may make an order that the
sheriff or other officer shall sell the hoat or vessel to the highest bidder, for cash, after giving such notice as may be prescribed in the
order, not less than twenty clays, by publication in some newspaper
published in or nearest to the county; and upon such sale being made,
the officer making the same shall retain the money arising therefrom,
su~ject to the order of the court under whose authority the 1ale was
made; and the officer making the sale shall make return of his proceedings, under the order of sale, into the court from which the order
issued.
SEc. 12. The master, owner, agent, or consignee of the boat or vessel, may, at any time before a sale is made under the last preceding
section, give bond) as provided either in the ninth or tenth section of
this act, and with the effect in the said sections prescribed.
HEc. 13. When any boat or vessel shall be sold, under the eleventh
section of this act, the officer making the sale shall execute to the
purchaser a bill of sale therefor, and such boat or vessel shall, in the
hands of the purchaser and his assigns, be free and discharged from
all previous liens and claims under this act.
SEc. 14. vVhen a boat or vessel shall be sold under the foregoing
provisions of this act, the court by whose authority the sale was made
shall appoint a time at which all creditors of the boat, having a lien
upon the same, shall appear and exhibit their demands in such court
against such "Joat; and the court shall cause a notice of such appointment to be given to the creditors of the boat by a proper publication
in a newsrmper, which notice shall be in the form and published in
the manner which the court may prescribe in each case.
SEc. 15. At the time appointed by the court for the exhibition of
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demands against the boat or vessel sold, the creditors of such boat or
vessel shall exhibit their demands to the court, and the court shall
proceed to hear and allow or reject the same; and any party interested
in the boat, or a creditor thereof, or any agent therefor, may appear
and object to the allowance of any demand; and if either party
require a jury, the claim shall be submitted to a jury under the direction of the court, without any formal pleadings, the court having
power to grant a new trial as in ordinary suits at law, and with the
same right of appeal by either party as in ordinary suits.
SEc. 16. When the claims against a boat or vessel are decided, those
that are allowed shall be classed according to the order of liens, as in
this act prescribed, and the court shall order the distribution of the
net proceeds of the sale of the boat or vessel among the creditor.
whose claims are thus allowed, applying the money to the entire payment of claims in a prior class before any payment shall be made upon
claims in a subsequent class; and when the money to be applied to
any class shall be insufficient to pay all the claims of that class, it
shall be apportioned rateably among the claims in such class.
SEc. 17. The court may grant a continuance upon cause shown by
either party when a claim is exhibited; but in such case, or in case
of an appeal from the decision of the court upon a claim exhibited,
the court shall proceed to distribute the money arising from the sale
of the boat a1nong the creditors whose claims are allowed according
to the classification before directed, retaining in the hands of the
officer making the sale, or subject to the order of the court, so much
of the money as will satisfy the amount to which such claimant may
become entitled, if his claim shall be finally allowed, together with
the costs of the proceeding.
SEc. 18. Upon the final rej ection of any claim, when a continuance
may have been granted or an appeal taken, the money retained under
the order of the court to be applied to such claims shall be distributed
among the creditors whose claims have been allowed as before
directed.
SEc. 19. The costs, in all cases where a demand shall be rejected,
shall be paid by the claimant; where the demand is allowed, the costs
shall be paid out of the money arising from the sale of the boat.
SEc. 20. If judgment in any suit under this act be rendered against
any boat or vessel, the jodgment shall specify to which class of liens
the demand belongs; and a special writ of fieri facias shall be issued
thereon, also specifying the class of liens to which the demand belongs,
and commanding the sheriff to sell the boat or vessel, with her tackle,
apparel and furniture, to satisfy the payment and all costs; and upon
such writ the sheriff may sell such part of the boat or vessel, or her
tackle or furniture, or such interest therein , as may be necessary to
satisfy the judgment and costs.*
SEc. 21. If bond and security be given according to the ninth
section of this act, and the plaintiff shall recover judgment, the
judgment shall be rendered against the principal and security on the
--------""Dobyns vs. sheriff of St. Louis county.

5 Missouri Rep. , 256.
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bond, and not against the boat or vessel; and executions shall be
issued against them as upon ordinary judgments at law.
SEc. 22. Executions issued under this act shall be proceeded on and
returned as in case of executions issued in ordinary suits at law.
SEc. 23. Justices of the peace, in their respective townships, shall
havejurisdiction of all cases under this act when the demand shall
not exceed the sum of one hundred dollars; but every plaintiff, at the
time of instituting a suit before a justice of the peace against a boat
or vessel, shall make affidavit that he has not then any other demand
against such boat or vessel which is a lien thereon; and if it shall be
made to appear in any suit before a justice of the peace, that the
plaintiff has divided his demand in order to give jurisdiction thereof
to justices of the peace, such plaintiff shall lose all lien upon the
boat or vessel.
SEc. 24. In all suits before justices of the peace, under this act, the
proceedings shall conform to the law governing justices' courts, and
as nearly as may be to the provisions of this act as applying to the
courts having jurisdiction of the subject matter in dispute; but no
justice of the peace shall have power to order the sale of any boat or
vessel as provided for in the eleventh section of this act.
SEc. 25. Every \Varrant issued by a justice of the peace, under
this act, shall be returnable forthwith, and upon the return thereof
the justice shall hoar and determine the complaint in a summary
manner.
SEc. 26. All warrants issued under this act shall be served andreturned as writs of attachment are served and returned.
SEc. 27. No continuance shall be granted by a justice of the peace .
to the plaintiff, unless a continuance has previously been granted on
the application of some person defending the boat or vessel; and in
such case, if the plaintiff at the time to which the suit has been continued shall show good and sufficient cause for the continuance, the
justice of the peace may grant one continuance to the plaintiff.
SEc. 28. Sheriffs, constables and other officers shall receive the
same fees and compensation for their services under this act, as are
allowed for like services in suits by attachment.
SEc. 29. The captain, agent, owner, consignee, or other person
interested in the boat or vessel, or any creditor thereof, may appeal
from any judgment rendered against the boat or vessel, or may prosecute a writ of error to reverse such judgment.
SEc. 30. Neither the captain, clerk, nor other officer of any boat or
vessel, shall have power to bind the boat or vessel by giving bonds or
notes, or by making any other admission of the indebtedness of the
boat to any person whatever.
SEc. 31. If the captain or clerk shall become interested in any demand of any other person against the boat or vessel of which he is
an officer, such demand shall not be longer a lien upon the boat or
vessel.
SEc. 32. No more than two months' wages shall be recovered in
any suit upon a lien in the first class above enumerated; and every
person claiming a lien in that class shall commence his suit within
thirty days after he shall have earned two months' wages; or if the·

136

BOATMEN.

contract for service be terminated in a shorter time than two months,
then the suit shall be commenced within thirty days after such termination of the contract.
SEc. 33. All suits upon liens, in any other than the first class
above enumerated, shall be commenced within six months after the
cause of action shall accrue; and any failure to commence suit, as in
this or the last preceding section required, shall discharge the boat or
vessel from the lien of the demand claimed.
SEc. 34. If the master or other officer of any steamboat shall take,
or cause to be taken, for the use of such boat, any cord-vl'ood from
any wood-yard in this Territory, without the consent of the owner,
or, having such consent, shall refuse to pay the price agreed upon, or
depart without paying the same, or shall wilfully pay for less than
the quantity taken, and refuse to pay for the balance, such master or
other officer shall be liable to pay, and the steamboat shall also be
liable to pay, to the owner of such cord-wood three times the value
thereof and also the sum of twenty dollars; and treble the value of
the wood taken; as also the penalty of twenty dollars, shall be a lien
of the second class upon such steamboat, and may be recovered before
any court having competent jurisdiction, by like proceedings and in
like manner, as other demands are recoverable according to the provisions of this act.
SEc. 35. Any boat or vessel may institute suit, in the name of such
boat or vessel, through the owner, master, agent or consignee thereof,
for all freights due to such boat, for money advanced, and other
charges and expenses incurred by and due to such boat, in receiving,
transporting and supplying merchandise or any other articles transported in such boat, and shall have a lien on such property for the
payment thereof; but such lien shall not continue after the property
has been delivered by the master of the boat, and removed therefrom.
SEc. 36. One or more joint owners of a boat or vessel may institute
a suit under this act, against the boat or vessel, by name, for all demands due to him or them, on account of such boat or vessel, for
repairs, supplies furnished, m0ney advanced, or other cause of indebtedness whatever; uut no such suit shall be instituted unless the
plaintiff or plaintiffs shall have notified all the other owners of the
boat or vessel, in writing, of his or their intention to commence such
suit at least twenty clays before the commencement of the action.
SEc. 37. The majority in interest of the owners of any boat or vessel shall have power to appoint a master for such boat or vessel,
and dismiss him at pleasure; and whenever a master shall be thus
dismissed, he shall deliver up the boat or vessel, with all its books,
papers, tackle, apparel and furniture, and all other property and
effects in his possession, or under his control, as master, to such
owners, or the person appointed by them to receive the same.
SEc. 38. If any master shall fail or refuse to deliver up a boat, with
its property, when demanded by a majority of the owners in interest,
any of such owners may make application to any justice of the peace
in any county where the boat may be, and file with such justice an
affidavit, stating that a majority in interest of the owners of such
boat or vessel have dismissed the master, or person acting as master.
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from their service as such master, and have demanded possession of
the boat, with its property, and that the master has refused to deliver
the same in conformity to such demand; and, thereupon, the justice
of the peace shall forthwith issue a warrant to the proper constable,
commanding him to take the master of such boat or vessel, and bring
him forthwith before such justice of the peace, which warrant shall be
executed without delay.
SEc. 39. When the master shall be brought before the justice of the
peace, the justice shall hear the cause in a summary manner, and
hear testimony on either side; and if it shall appear that the claimants are a majority in interest of the owners of the boat or vessel, and
that they have demanded possession thereof, and that the same has
been refused, the justice shall render judgment that the boat or vessel, with its books, papers, tackle, apparel and furniture, and other
property belonging thereto, be restored to the claimants, and that the
person proceeded against as master pay the costs; and he shall issue
a writ of restitution, commanding the constable to take the boat or
vessel, with its books, papers, tackle, apparel and furniture, and
other property belonging thereto, and deliver the same to the claimants, and that he make the costs out of the goods and chattels of the
defendant.
SEc. 40. The majority in interest of the owners of any boat or vessel shall have the right to determine in what trade the same shall be
employed; but if any part owner shall refuse to consent that the boat
or vessel shall be employed in a particular trade, the other owners
may give him bond and security for the safe return of the boat or vessel, and may then employ the boat or vessel in such trade without his
consent, and they shall be responsible for the safety of the boat while
engaged in such trade ; but the refusing owner shall have no share in
the profits or loss of the boat whilst engaged in such trade, nor shall
he be responsible for the debts contracted in such trade ; h0 shall)
however, be entitled to demand and recover at law, from the other
owners who employ the boat in such trade, a reasonable compensation
for the use of his share of the boat whilst she shall be thus employed.
The sufficiency of the bond required in this section, and of the security therein, shall be judged and approved by the clerk of the district
court of the county in which the boat may be, who shall endorse his
approval thereon. The master or commander of any boat or vessel
shall be required, whenever the same shall be demanded by a boatman, to pay to such boatman as much as ten per cent. upon the amount
which may be due him; and if such master or commander refuse,
such boatman is deemed to be hereby released from his contract.
This act shall take effect and be in force from and after its passage.
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CHAPTER XVI.
BONDS AND NOTES.

An act concerning bonds and notes.
1. Bonds and notes shall import a consideration.
2. Assignable ; assignee may sue in his
own name.
3. Nature of defence not changed by assignment.

4. Assignor shall not release after assignment.
5. Assignee may maintain action against
assignor.

Be it enacted by the gorernor and legislative assembly of th e Territory of
Kansas, as follows:
SECTION 1. All notes in writing,* made and signed by any person
or his agent, t whereby he shall promiset to pay to any other person
or his order, or unto bearer, any sum of money or property therein
mentioned, shall import a consideration, and be due ·and payable as
therein specified.
SEc. 2. All bonds and promissory notes§ for money or property shall
be assignableJI by an endorsement on such bonds or promissory notes,
and the assignee may maintain an action thereon in his own name1

~An acknowledgment of indebtedness in writing, in a specific sum and for a valuable consideration, raises a promise to pay, and is in law a note. Finney vs. Shirley & Hoffman, 7
Missouri Rep., 42; 10 Wend. 677; 2 Cowen, 536.
t In an action on a promissory note, plea non-assumpsit, the court will not permit the note
to be given in evidence if it appear to have been executed by an agent, unless the authority
of the agent be first proved. Wahrendorff & Ober vs, Whitaker el al., 1 Missouri Rep .,
206; Bank vs Scott, 1 Missouri Rep., 744.
t Where a person endorses a promissory note, in blank, not being a payee or endorsee, he
is equally liable with the maker of the note, and may be sued as an original promisor,
whether the note is negotiable like an inland bill of exchange or not. Powell vs . Thomas, 7
Missouri Rep., 440.
§Where the bond is altered or changed in a material part by the obligee, as by the erasure
of the names of some of the obligors, without the assent of the others, all the obligors are
discharged; Briggs & Briggs vs. Glenn & Bryan, 7 Missouri Rep., 572; 1 Missouri Rep.,
312. A bond given by one of several debtors for a debt due by simple contract, is an extinguishment of the simple contract, and becomes the sole debt of him who executed the bond.
Settle & Bacon vs. Davidson & Saunders, 7 Missouri Rep., 604; Vide, Brown vs. Lockhart,
410; Kennerly vs. Weed, 673; and Bailey vs. Thornhill, 711, 1 Missouri Rep.
II A note given for the payment of a certain sum in work is not assignable so as to enable
the assignee to m:~.intain an action thereon in his own name. Bothick's administrator vs.
Purdy, 3 Missouri Rep., 83. See Able & Isbell vs. Shields et al., 7 Missouri Rep., 120, and
J. & P. Miller vs. Ntwman & Paulsel, 8 :.Wissouri Rep., 355, for the law as it stood before
this act was passed. When conditional assignment of a note is made, the law does not impose upon the maker the burden of ascertaining whether the condition has been performed,
and the title of the assignee consequently extinguished. Able & Isbell vs. Shields, ubi
supra. A note transferred by delivery for a valuable consideration, may be the subject of
set-off. The transfer or assignment need not be in writing. Frazier & Delliner vs. Gibson, 7
Missouri Rep., 271. A transfer of a bill or note payable to order, can only be made by the
person who is legally interested; and if the person to whom it is assigned, when he took the
paper, knew that the person making the transfer had no right to make it, such transfer is inoperative. McDaniel & Ousley vs. Wood & Oliver, 7 Missouri Rep., 543.
'If Our statute making promissory notes assignable, and authorizing the assignee to sue in
his own name, makes the assignee the legal owner of the instrument, and consequently erroneous to institute suit in the name of the assignor, for the benefit of the assignee. Jeffers vs. Oliver, 5 Missouri Rep., 433. Vide, Thomas vs. Wash & Savage, 1 Missouri Rep.,
666. Vide, also, Neyfong vs. Wells, Hard., 562. One of two payees to a note may assign
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against the obligor or maker, for the recovery of the money or property specified in such bonds or notes, or so much thereof as shall
appear to have been due at the time of the assignment.
SEc. 3. The nature of the defence of the obligor or maker shall
not be changed by the assignment, but he may make the same defence
against tho bond or note in the hands of the assignee, that he might
have made against the assignor.*
SEc. 4. It shall not be in the power of the assignor, after assignment, to release any part of the demand, t nor shall any assignee ever
obtain greater title to, or interest in, any bond or note than the person had from whom he acquired it.
SEc. 5. The assignee of a bond or note may maintain an action
against the assignor upon failure to obtain payment from the obligor
or maker, only in one of the following cases: t First. If he use due
diligence §in the institution and prosecution of a suit at law against
the obligor or maker for the recovery of the money or property due,
or damages in lieu thereof. \!Second. If the obligor or maker is insolvent, ~or is not a resident of,or residing within this Territory, so that
a suit would be unavailing, or could not be instituted.
This act to take effect and be in force from and after its passage.
all his interest in such note to the other payee, who may sue as the legal owner of the note.
Smith rs. Oldham, 5 Missouri Rep., 483. Vide, .Hubbard t·s. Prather & Smiley, J Bibb, 180,
and Bibb vs. Skinner, 2 Bibb, 57. As to endorsements in blank, see Wiggins vs. Rector's
executor, 1 Missouri Rep., 478, and Menard vs. Wilkinson, 3 Missouri Rep , 92. Vide, Ragland t·s. Ragland, 5 .1\Iissouri Rep., 54; Thomas t•s. Cox, 6 Missouri Rep., 506. An assignment of all the assignor's "goods and chattles, effects nnd p1·operty of eve1·y kind," for the purpose of paying debts due by the assignor, is not such an assignment of a bond, held by an
assignor at the time of the assiunment, as will enable the assignee to maintain an action
thereon in his own name. Mifler vs. Paulsel & Newman, 8 Missouri Rep., 355. The assignment of a bond or note must be in writing, to enJ.ble the assignee to maintain an action
thereon in his own name, and the writing itself should show whether the assignment has been
made; parol evidence is not admissible to prove the fact.-Ibid. A executed his bond to
B, who assigned it to C; sometime afterwards C brought the bond to B, with his assignment
thereon erased, and B, thereupon, at the request of C, assigned the bond toE: held, that the
erasure of the assignment did not divest C of the legal title to the bond, and, consequently,
that E could not sue in his own name, as the legal owner thereof. Davis vs. Christy, 8
Missouri Rep., 569.
~Ewing vs. Miller, 1l\Iissouri Rep., 234. This section was intended to embrace equitable
as well as legal defences. Administrator of Barton vs. Rector, et al., 7 Missouri Rep., 524.
Note the third and fourth sections are transposed in this revision. The third section of the
revision of 1835, is the fourth of this, and fourth the third.
tClevcland vs. Marks & Davis, 3 Missouri Rep., 332; S.C., 4 Missouri Rep., 206. Although it is well settled that the declaration of an assignor of a note, made after the assignment, cannot be admitted to affect the interest of the assignee, yet the assignor himself rnabe examined. Porter & Moore t'S. Rea, 6 Missouri Rep., 48.
t This section wa!:"l intended to embrace all paper by the law merchant. Vide, Pococke vs.
Blount, 6 Mif'souri Rep., 33 . In an action against the assignor of a note, not negotiable,
the declaration must aver the existence of some fact, which, under the statute, renders the
assignor liable. Vide, Wimer vs. Shelton, 7 Missouri Rep., 266.
§ Jn a suit ag-ainst the assignor of a promissory note, the declaration must state the diligence made use of to recover the money from the maker of the note, that the court may judge
whether due diligence was used. Collins vs. Warburton & Risley, 3 Missouri Rep., 202;
Tompkins, J., dissenting. Vide, Harris vs. Harman, 3 Missouri Rep., 451.
/1 Harman 1.'S. Armstrong, 5 Missouri Rep., 374.
~It does not seem necessary that the insolvency of the maker should be proved by his
taking the insolvent debtor's oath-that it was not in the power of the plaintiff at any time
to have made the money due on the note from the maker by suit, seems sufficient proof of
insolvency, which is a mixed question of law and fact, and must be left to the determination
of the jury, subject to the instructions of the court. Pococke vs. Blount, 6 Missouri Rep ..
338. ~uit by the assignee of a promissary note, against the administrator of the assignor,
on the ground of the insolvency of the maker, proof that the visible property of the maker
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CHAPTER XVII.
BONDS AND NOTES.

An act for the speedy recovery of debts &tte on bonds and notes.
1 Person owner of bond may sue in any
court.
2. Form of petition.
3. Fact of assignment to be stated in petition.
4. Petition and assignment to be filed in
clerk's office.

5. When defendant to plead to the merits,
&c.
6. When suit proceed to final judgment.
7. 'T'ime in which defendant shall plead.
8. What actions shall be proceeded on,
&c.

Be it enacted by the governor and legislative asssembly of the Territory
of Kansas, as follows :
SECTION 1. Any person being the legal owner of any bond or note,
for the direct payment of money or property, may sue thereon in
any court of record, having jurisdiction thereof, by petition in debt.
SEc. 2. The petition may be in the following form :
"To the
- - - court : - - - , plaintiff, states that he is the legal owner of a
bond, or note, (as the case may be) against the defendant, ---,to
the following effect, (here insert a copy of the instrument sued upon)
yet the debt remains unpaid; therefore he demands judgment for his
debt, and damages for the detention thereof, together with costs.
SEc. 3. If the plaintiff be the owner of the instrument sued upon
as assignee thereof, the fact of the assignment shall be stated in
the petition, and the statement thereof may be in the following form:
"on which are the following assignments/' (here insert the assignments,) by virtue of which the plaintiff has become the owner thereof.
SEc. 4. The petition, together with the instrument sued upon and
the assignments) shall be filed in the clerk's office, and a writ may
be sued out, executed and returned, in the same manner and with
the like effect, as upon a declaration in the ordinary form.
SEc. 5. If the defendant shall have been personally served with
process, he shall plead to the merits of the action on or before the
second day of the term at which he is bound to appear, if the term
shall so long continue; if not, then within such time in the term as
the court shall direct ; and the suit in such cases shall be determined at the same time, unless continued for good cause.
SEc. 6. A suit instituted in the form prescribed in this act, shall,
except where it is herein otherwise provided, be proceeded into
final judgment and execution, in the same manner, and with the
like effect, as if instituted in the ordinary form.
was not equal in value to the amount of his indebtedness, held sufficient to establish the insolvency. Pillard vs. administrators of Darst, 6 Missouri Rep., 358. Although the assignee
of a note not negotiable cannot sue a remote assignor at law, yet he may in equity. A court
of equity will give hi .l a remedy by making him immediately liable who is alternately liable,
on the principle that the court entertain jurisdiction to avoid multiplicity of suits, and in such
case the original assignor may make the same defence against the remote that he could make
against his immediate assignee. Smith vs. Harley, et al., 8 Missouri Rer ., 55!>. Vide, Jacobs vs. McDonald, ibid, 565.
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SEc. 7. In all common law actions of debt, and actions of assumpsit,
founded on bonds, bills, or notes, in any court of record, the defendant, if he shall have been personally served with process
twenty days before the return day thereof, shall plead to the merits
of the action on or before the second day of the term at which he is
bound to appear, if the term shall so long continue ; and if not, then
within such time in the term as the court shall direct ; and the suit
shall, in such cases, be determined at the same time, unless continued
for good cause.
SEc. 8. All common law actions of debt, and actions of assumpsit,
founded on uonds, bills, or notes, except where it is otherwise provided in the preceding section, shall be proceeded in to final judgment
and execution, in the same manner, and with like effect, as in ordinary cases.
This act to take effect and uc in force from aud after its passage.

CHAPTER XVIII.
BRIDGES.

An act to provide for building bridges.
S

I. County tribuna.! to determine what
bridges shall be built, &c.
2. When to be built by the county.
3. Tribunal may order bridge built to be
attached to road district.
4. Tribunal to determme how and of what
materials bridge shall be built.
5. Commissioner appointed, to take an
oath.
6. To do nothing until appropriation is
made.
7. Commissioner required to make an estimate of cost of building bridge.
8. Cost to be certified to road overseer.
9. Letting of bridge to be advertised.
10. To be let by public outcry to lowest
bidder ; bond to be given.
11. Expense to be paid, out of what funds.
12. Proceedings when moiety of expense is
raised by individual subscription.

13. Bridges over streams dividing counties, how to be built; expenses, how
paid.
14. Proceedings when moiety of expense is
raised by subscription.
15. When tribunal shall make appropriation to repair bridge.
16. Proceedings when bridge requires repairs; commissioner's duty.
17. If repairs not made, some other person
to be employed.
18. Commissioner shall not be undertaker,
nor security.
19. His compensation.
20. To take necessary rock and timber
from adjoining lands.
21. Tribunal may allow compensation for
the same.
22. Tribunal to appoint viewers to assess
damages.

Be if enacted by the governor and legislative assembly of the Te?-ritory
of Kansas, as follows:

SEcrrox 1. Each county tribunal shall determine what bridges
shall be erected and maintained at the expense of the county, and
what bv tho road districts.
SEc. ·2. When the estimated expense of a bridge shall exceed fifty
dollars, it shall be built by the county.
SEc. 3. The county tribunal may order any bridge built by the
county to be attached to a road district, for the purpose of being kept
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in repair by such road district; but when the repairs necessary at one
time shall exceed in value fifty dollars, the same shall not be required
to be done by such road district.
SEc. 4. If the county tribunal be of opinion that a bridge is necessary, and that it shall be built at the expense of the county, they
shall determine in what manner and of what materials the same shall
be built, and shall appoint some fit person commissioner to contract
for building such bridge, and for keeping the same in repair, not le ·s
than two nor more than four years, to be determined by the county
tribunal.
SEc. 5. Said commissioner shall take an oath faithfully to perform
the duties enjoined on him by this act.
SEc. 6. The commissioner shall do nothing towards building the
bridge until an appropriation for the same shall first be made by thE.'
county tribunal.
SEc. 7. Unless the tribunal, from its own information, shall be
satisfied as to the expense of building the bridge, and shall make an
appropriation accordingly, it shall be the duty of the said tribunal to
require the commissioner to proceed to the spot where the bridge is to
be built, and make an accurate estimate of the cost of building the
same, according to any plan or plans ordered by the tribunal, or such
as in his opinion may be best, and without delay make report thereof,
and the tribunal then may or may n<;t, in its discretion, make an appropriation for building the bridge) which shall in no event exceed
the estimate made l1y the commissioner.
SEc. 8. If the estimated cost of the bridge shall be less than fifty
dollars, then that fact shall be certified to the overseer of the road
district in which the bridge is to be built; but such bridge may nevertheless be built at the expense of the county.
SEc. 9. The commissioner shall advertise the time and place for
letting the bridge at three public places in the township where such
bridge is to be built, twenty days prior to letting the same.
SEc. 10. He shall let the same by public outcry to the person making
the lowest bid, which shall in no event exceed the appropriation, and
shall take bond, payable to the county, with two good and sufficient
householderR as securities, in such penalty as he shall deem sufficient
to cover all damages which may accrue from the breach of tluch contract.
SEc. 11. The tribunal may order the expense of building such
bridge to be paid out of any money in the county treasury.
SEc. 12. When one moiety of the estimated expense of building
any bridge upon any county road shall have been raised by individual
ubscription, and such subscription exhibited to the county tribunal
with a petition from forty resident householders of the county in which
uch bridge is intended to be built, praying the erection thereof) the
tribunal shall take such petition into consideration; and if, in their
opinion, all things considered, the interest of the public will be promoted by the building of the bridge at the time, they shall make an
order for building the same, and for the payment of the residue of the
estimated expenses of building said bridge out of the county revenue.
SEc. 13. If a bridge be necessary over any water course which
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divides one county from another, the county tribunals of both counties shall unite in appointing a commissioner for building said bridge;
and the expense shall be defrayed by both counties in proportion to
the amount of the tax of each, to be ascertained by the ·tax list taken
next before the contract for building such bridge shall be made.
SEc. 14. When one moiety of the estimated expense of building
such bridge shall be raised by subscription, both county tribunals, if
satisfied of the expediency of so doing, shall forthwith unite to cause
such bridge to be built, and shall pay the residue of the expense of
the bridge in the proportion hereinbefore directed.
SEc. 15. The county tribunal shall) whenever it is necessary, without delay, make an appropriation to repair any public bridge in the
county, and whenever any bridge shall be repaired the like preliminary steps shall be had as in case of building a bridge, and the commissioner shall have the same powers, and proceed in like manner, as
the commissioner for building a bridge.
SEc. 16. If any public bridge require repairing) which, by contract,
is to be kept in repairs, the commissioner of such bridge, or if he be
absent, or fails, or is incapable of acting, then a commissioner to be
appointed by the county tribunal, shall give notice in writing to any
one or more of the undertakers, or to his or their securities, stating
the repairs necessary to be made, and requiring the same to be done
within a reasonable time, to be set forth in such notice.
SEc. 17. If the repairs shall not be made within such time, the commissioner shall employ some other person forthwith to make the same)
allowing therefor a reasonable price, and may immediately collect theamount paid, with costs, before any court of competent jurisdiction,
by action of debt or assumpsit.
SEc. 18. No commissioner shall be an undertaker for building a
bridge of which he is commissioner, nor be security for any undertaker.
SEc. 19. He shall be allowed one dollar for each day necessarily
spent in the discharge of the duties of his office, t o be paid out of the
county treasury or treasuries.
SEc. 20. He may take, or cause to be taken, from the adjoining or
most convenient lands, such quantity of rock and timber as may be
necessary for the building or repairing of such bridge.
SEc. 21. When timber or rock shall be taken from the land of any
individual, the county tribunal may allow compensation for the same.
SEC. 22·. If any person be aggrieved by the cutting of such timber
or taking such rock, such person may apply to the county tribunal of
the proper county, who shall appoint three disinterested householders
as viewers, who, after taking the proper oath or affirmation, shall
proceed to assess the damaget:, if any, which shall be paid out of the
county treasury or treasuries.
This act to take effect and be in force from and after its passage.
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CHAPTER XIX.
PUBLIC BUILDINGS.

An act to provide for the errection (')f public buildings at the seat of
government.
~

1. Commissioners to select ground for pub- , § 3. At what time and place said commis·
lie buildings.
sioners shall meet.
2. Duty of said commissioners.
4. Duty of governor when conveyance
and plat are filed.

Be it enacted by the governor and legislative assembly of the Ten·itm·y
of Kansas, as follows :

SEcTION 1. F. I. Marshall, H. D. McMeekin and Thomas Johnson
be and are hereby appointed commissioners to select suitable ground in
the town of Lecompton for the erection and location of the public buildings, for the accommodation of the governor, legislativ-e assembly.
secretary of the territory, and other officers who may be required to
keep their offices at the seat of government.
SEc. 2. It shall be the duty of the said commissioners to do and perform all things necessary to be done for the completion of the said
public buildings, provided that this ac~ shall be so construed as notto
conflict with the duties of the governor of the territory as required by
t e organic act.
SEc. 3. That on the fifteenth day of September, 1855, the said commissioners shall meet at the town of Lecompton, and proceed to select
the grounds for the purposes specified in the first section of this act.
and take conveyances for said land and for the remainder of the land
agreed to be conveyed by the Lecompton Town Company, in consideration of the location of the seat of government at said town, and to file
such conveyance, with a plat and description of the ground so selectetl
for each building, in the office of the secretary of state.
SEc. 4. That so soon as such conveyance and plat are filed, the
secretary shall notify the governor thereof, who shall immediately
proceed to cause to be erected on the grounds so selected the necessary
and proper buildings for a residence and office for the governor, for
the sessions of the legislative assembly and supreme court, for the
offices of the secretary of the Territory, and all other officers who mar
be required to keep their offices at such seat of government; and he
is hereby authorized to apply all moneys that have been or may be
appropriated for such purposes by Congress, for the erection of such
buildings.
This act to take effect and be in force from and after its passage.
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CHAPTER XX.
CITIZENS.

An act in relation to certain citizens.
§ 1. Who are declared free white citizens.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SEcTION 1. All persons, whether Indians or others, who are by
statutory enactment, or otherwise, made citizens of the Territory of
Kansas, and to whom the rights of citizenship have been or may
hereafter be extended, shall and are hereby declared to be, for all
purposes whatever, free white citizens, and as such free white citizens
shall be entitled to all the rights and privileges of such, and be subject
to all the duties of free white citizens.
This act to take effect and be in force from and after its passage.

CHAPTER XXI.
CLERKS.
ART£CLE I.
.!ltt act providing for the pay of the chief and assistant clerks of the council and house of
npresentatives.

§ 1. Pay of clerks of the present legislative assembly.
2. Not to include the regular per diem.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTIOr 1. That in case the secretary of the Territory should refuse
to give his assent to the payment of the chief and assistant clerks of
the council and house of representatives, as provided in the resolution
passed by the respective houses, the amount in each specified, together
with one hundred dollars additional to that before specified for the
chief and assistant clerks of the council, shall be paid out of any
moneys in the territorial treasury not otherwise appropriated.
SEc. 2. Nothing in this act contained shall include the regular pe1·
diem allowed such clerks by the organized act of the Territory.
This act to take effect and be in force from and after its passage.

Ex. Doc. 23--10
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ARTICLE II.
An act supplemental to, and amendato1·y of "an act providing fD'r the pay of the clerks of t11e
·
p1·esent legislattn-e. ''

§ 1. Pay of assistant, enrolling and engrossing clerks, how paid.
2. Allowance to Joseph M. Fox, as engrossing clerk of the house.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follou;s:
SECTION 1. That in case the secretary of the Territory shall refuse
to give his assent to the payment of the clerks, as provided in an act
passed at the present session of the legislature, to which this i"
supplementary and amendatory, then there shall be allowed to the
enrolling and engrossing clerks of each house, and the second assistant
clerk of the house, the sum of four dollars per day from the day of
their appointment to the expiration of the session, to be paid out of
any moneys in the territorial treasury not otherwise appropriated.
SEc. 2. There shall also be allowed to Joseph M. Fox the sum of
seYenty-five dollars for his services as engrossing clerk to the house.
to be paid as provided in the first section of this act.
This act to take effect and be in force from and after its passage.

CHAPTER XXII.
CONFINEMENT AND HARD LABOR.

An act pToviding a system of confinement and hard labor.
1. Duty of jail keepers.
I§
2. Who shall be termea convicts.
3. vVhenever any con vir t shall be confined to hard labor .
4. All couvicts sentenced to confinement
and hard labor.
5. Tribunal transacting county business
shall have charge of.
6. Jail keeper shall furnish physicians
when required.
7. Governor shall appoint a master of
convicts.

I

8. Such master shall concentrate the convicts at such place as the public
works demand.
9. Master shall receive compensation for
services.
10. As soon as penitentiary is erected all
convicts shall be removed thereto.
11. Master shall procure clothing for convicts.
12. Master shall prescribe good slroncr
clothing suitable to the 3enson.
"

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follou·s:
SECTION 1. Every keeper of a jail, or other public prison, within
this Territory; is hereby required to canse all convicts who may be
confined in the prison of which he is the keeper, under sentence of
confinement and hard labor, either on the streets, roads, public
buildings) or other public works of the Territory, or on some public
works of the county in which such convicts may be imprisoned, or on
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private works wherever may be hereinafter specified; or if there be
no public works of the Territory on which to employ such convicts, or
if the county wherein such convicts may be confined have no public
works on which to employ such convicts, then such convicts may be
employed on the public works of any other county in the Territory
where there may be work to employ such convicts; or such convicts
may be employed on the public works of any incorporate town or city,
within this Territory, either in the county in which ~mch convicts
may be confined, or in some other county in the Territory.
SEc. 2. Every person who may be sentenced by any court of competent jurisdiction, under any law in force within this Territory, to
punishment by confinement and hard labor, shall be deemed a c0nvict) and shall immediately, under the charge of the keeper of such
jail or public prison; or under the charge of such person as the keeper
of such jail or public prison may select, may be put to hard labor, as
in the first section of this act specified; and such keeper or other
person, having charge of such convict, shall cause such convict, while
engaged at such labor, to be securely confined by a chain six feet in
length, of not less than four-sixteenths nor more than three-eighthR
of an inch links, with a round ball of iron, of not lei's than four nor
more than six inches in diameter, attached, whieh chain shall be securely fastened to the ankle of such convict with a strong lock and
key; and such keeper or other person, having charge of such convict,
may, if necessary, confine such convict, while go engaged at hard
labor, by other chains or other means in his discretion) t-:o as to keep
such convict secure and prevent his escape; and when there shall be
two or more convicts under the charge of such keeper, or other person,
such convicts shall be fastened together by strong chains, ·with strong
locks and keys, during the time such convicts shall be engaged in
hard labor without the walls of any jail or prison.
SEc. 3. vVhenever any convict shall be employed at labor for any
incorporate town or city, or any county, such town, city or count)·
shall pay into the territorial treasury the sum of fifty cents for each
convict, for every day such convict shall be engaged at such labor;
and whenever such convict shall be employed upon private hireing at
labor, it shall be at such price, each, per clay, as may be agreed upon
with such keeper, or 0ther person, having charge of such; and the
proceeds of said labor shall be collected by such keeper and put into
the territorial treasury.
SEc. 4. All convicts sentenced to confinement and hard labor shall.
at night, and at all other times when not employed at labor, be closely
confined either in some jail or prison; and every county jail, or other
public prison in this Territory, shall be free for the use of any keeper
or other person having charge of such convicts, for the confinement
of such convicts; and the said keeper, or other person having charge
of suc.h co.nvi?ts, sl;all see that such conyicts are sec"?-rely kept, and
may, m his discretwns release such convicts from theu chains while
closely confined in prison, provided a due precaution be observed to·
prevent escape.
SEc. 5. The tribunal transacting county business for each county
shall have a care over the security of all jails within their sepa;rate.·
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counties, and shall provide each jail with a sufficiency of blankets to
secure the comfort of all persons or convicts confined therein, and
shall furnish each jail with one bible for each prisoner or convict
s0 confined.
SEc. 6. The keeper of every jail or pub.lic prison shall, whenever
it may become necessary, secure the services of a physician for any
prisoner or convict under his charge) and shall, at the request of any
prisoner or convict, at any time, request the allowance of a minister
or priest.
SEc. 7. There shall be appointed by the governor, by and with the
consent of the council, a master of convicts, who shall give bond with
approved security, in such pJnalty as the auditor of public accounts
may prescribe, conditioned for the faithful performance of the du~l.il}~==;=t
of his office, which bond shall be filed in the office of public accounts ;
and such master of convicts shall be commissioned by the governor,
and take the oath of office prescribed by law, which shall be endorsed
on such commission.
SEc. 8. Such master of convicts shall, whenever the public "\vorks at
any one public place justify, order all or any number of the convicts
to concentrate at such point~, and shall have charge and control of
such convicts any way ; employ as many guards as may be necessary,
not to exceed ten in number; and if the public works of any kind shall
require the labor of such convicts at two or more places at the same
time, such master of convicts may so dispose of them; and such master
of convicts may remove such convicts, from place to place, as he may
deem best in disposing of their labor; and all keepers and other persons having charge of such convicts shall be subject to the order of the
master of convicts, in the disposition of the labor of such convicts.
SEc. 9. The master of convicts shall receive for his services two dollars and a half for every day he may be actually engaged in the duties
of his office, and each keeper or other person having charge of convicts
shall receive for his services three dollars and a half per day for each
day he may be actually engaged in the discharge of the duties aforesaid, and every guard employeu under the provisions of this act shall
receive one dollar and a half per day for his services while so employed.
SEc. 10. So soon as a penitentiary shall have been erected in this
Territory, all convicts who may be confined under the provisionA of
this act, shall, under the order of the district court of each district in
which said convicts may be confined) be placed in charge of the keeper
of such penitentiary, under and by virtue of the laws governing such
penitentiary ; which order of such district court, entered upon the
records thereof, requiring the keeper of the county jail or prison to
traruder all convicts under his charge to the keeper of the penitentiary,
certified under the seal of such, shall be sufficient authority to such
keeper of any such jail or prison to give up any such convicts, and to
such keeper of the penitentiar.v to receive the same; and so soon as the
convicts shall be so transferred to the keeper of the penitentiary, the
t:lervices of such master of convicts shall be dispensed with, and his
office shall be vacated.
SEc. 11. The master of convicts shall procure at the public expense
necessary clothes, chains and manacles, that may be required for such
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convicts as shall be under his immediate charge, and shall see that
such convicts are fed on wholesome food; and all keepers of jails or
prisons, having charge of any convicts, shall procure necessary clothes,
chains and manacles for such convicts as may be under their charge,
and shall furnish to such convicts wholesome food; and all expenses
incurred under this act shall be audited and paid out of the public fund.
SEc. 12. The master of convicts shall prescribe coarse, strong clothing, suited to the season, for all convicts, which shall be uniform
throng hout the Territory. rrhis act shall not be so construed as to
subject females to hard labor.
This act to take effect and be in force from and after its passage.

CHAPTER XXIII.
CONSTABLES.

An act providing for the appointment of constables, and prescribing
their duties.
1. Constables, by whom appointed.
2. Shall g-ive bond ; condition of the bond;
bond to be approved.
3. In certain cases to give a new bond.
4. After the approval of the new hond,
the sureties of the former bond discharged
5. llow vacancies to be filled ; bond to be
given, &c.
6. Bond to be filed with clerk; suits for
breach of, by whom brought; limitation of suits on the bond.
7. ~lay appoint deputies; liable for their
conduct.
8. Withholding money collected, may be
removed frc.m office, when and how.

9. May serve criminal process, warrants,
and snbpamas, throughout their
counties.
10. In case of vacancy in the office of constable in any township, or refusal of
the proper constable to serve, &c.,
by whom civtl process to be served.
11. Whenever summary proceedings are
given against a constable, his sureties li;tb)e, &c.
12. If any township be divided, the cc.nstable in office shall continue to be constable of the township in which he
resides, &c.
13. Constables and their sureties liable for
money collected, whether collected
by process or not.

Be it enacted by the gove'rnor and legislative assembly of the Terrritm·y of
Kansas, as follows :

SteriaN 1. There shall be in each township, in each county in this
Territory, one constable, who shall be appointed by the tribunal transacting county business, and shall hold his office until the second general
election.
SEc. 2. Every constable, within ten days after his appointment, shall
give bond to the Territory, with good securities, residents of the county,
for not less than four hundred, nor more than ten thousand dollars,
conditioned tha.t he will execute all process to him directed and delivered, and pa.y over all money receive rl by him by virtue of his office,
and in every respect discharge all the duties of constable according to
law; the said bond shall be approved by the tribunal transacting
county business, or the clerk in vacation ; and, if taken by the clerk
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in va.cation, shall be approved or rejected by the tribunal transacting
county business at the next term.*
·SEc. 3. liVhenever any surety of a constable shall die, or remove
from the co1;1.nty in which he e"recuted the bond, or become insolvent,
or when, from any 0ther cause, the tribunal shall have reason to
believe that the suretieg to a constable's bond are likely to become, or
have become insufficient, the court shall require the constable, at a
time to be appointed) to show cause why a new bond should not be
given ; and unless such cause be shown, the constable shall be required, within a given time, to enter into a new bond, and in default
thereof:, the office shall be vacant, ·which shall be filled as other
·va.canc1es.
SEc. 4. After the approval of such new bond by the tribunal, the
sureties of the former bond shall he discharged from all liabilities that
may thereafter accrue.
SEc. 5. If any vacancy occur in the office of constable, the tribunal
transacting county business shall fill such vacancy by appointment of
some suitable person, who shall continue in office until the next
general election, and until a successor be qualified ; and the constable
appointed shall execute a bond similar to that given by a constable
who is elected.
SEc. 6. ·The constable's bond shall be filed with the clerk of the
tribunal transacting county business, and may be sued upon at the
instance of any person injured by its breach, if brought within two
years fi·om the expiration of the time for which the constable was
elected or appointed.
SEc. 7. Every constable may appoint deputies, for whose conduct he
shall be answerable, which appointment shall be filed in the office of
the clerk of the tribunal transacting county business.
SEc. 8. If any constable shall detain from any person any money
collected by him by virtue of his office, after being required to pay the
same, he shall be removed from office by the tribunal tra.nsacting county
business, on motion founded on charges exhibited; a notice of the
motion and a copy of the charges shall be served on the constable
ten days before the day on which the motion is made.
SEc. 9. Constables may serve criminal process, warrants and subpamas, and all process against a constable and his sureties as such,
throughout their respective counties, and all other process throughout
their respective townships, except where it is otherwise expressly
directed.
SEc. 10. In case of vacancy in the office of constable in any township, or refusal of the prop r constable to serve the civil process
directed to the constable of such township, the same may be executed
by the constable of any adjoining township in which there may be
an acting constable, to be designated by the plaintiff or just.ice issuing
such process, in the same manner, and with like effect, as if excuted
and returned by the constable of the township in which the vacancy
exists, or refwml occurs.
*The f<1ilure of the county court (or tribunal) to approve or reject a constable's bond
talien by the clerk, in vacation, will not invalidate the bond. The duty enjoined upon the
county court, in this respect, was intended for the security of the public, and their omission
to perlorm such duty cannot injure the constable and his securities. Jones, et al., vs. the
State, to use of Blow, 7 Missouri Rep., 81.
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SEc. 11. Whenever summary proceedings are given against a constable, his sureties, jointly and severally, shall be liable to the same,
and may, or may not, be joined with him, and such recovery may be
had against them as is given against the constable.
SEc. 12. If any township be divided, the constable in office at the
time of the division shall continue to be the constable of the township in which his residence is, and another constable shall be appointed for the other township, as in case of a vacancy.
SEc. 13. It shall be the duty of every constable appointed after the
taking effect of this act, to receive and receipt for every claim, within
the jurisdiction of a justice of the peace of his township, that may be
tendered him for collection ; and such constable and his securities, in
his official bond, shall be liable for the amount which may be collected
by said constable on such claim, whether the same be collected by
}Wocess or otherwise.
This act to take effect ancl be in force from and after its passage.

CHAPTER XXIV.
CONTRACTS AND PROMISES.

An act regulating contracts and promises.
1. Joint contracts declared joint and severaJ.
2. When joint contract or debt shall survive against heir, &c.
3. When such contract shall survive
against the heirs, &c., of all the deceased obligors.

4. When suit may be brought against one
or more copartners, &c.
5. Scrawl equivalent to a seal.
6. What covenant or contract to repair ,
shall impose upon tenant.

Be it <:rwcted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. All contracts which, by the common law, are joint only,
shall be construed to be joint and several.*
SEC. 2. In case of the death of one or more of the joint obligors or
vromisors, the joint debt or contract shall and may survive against
the heirs, executors, and administrators of the deceased obligor or
promisor, as well as against the survivors.
SEc. 3. When all the obligors or promisors shall die, the debt or
contract shall survive against the heirs, executors, and administrators
of all the deceased joint obligors and promisors.
""A and B entered into articles of agreement with C, D, E, and F, by which the latter
agreed to wagon certain articles, for which each were to be paid in accordance with the
amount hauled by him. Held to be a several, not a joint contract. Sublette & Vasques vs.
Noland; 5 Missouri Rep., 516.
A bond given by one of several debtors, for a debt due by simple contract, is an extinguishment of the simple contract debt, and becomes the sole debt of him who executed the bond.
Settle vs. Davidson; 7 Missouri Rep., 604.
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SEc. 4. In all cases of joint obligations and joint assumptions of copartners or others, suits may be brought and prosecuted against any
one or more of those who are so liable.*
SEc. 5. Every instrument of writing expressed on the face thereof
to be sealed, and to which the person executing the same shall affix a
scrawl by way of seal, shall be deemed and judged to be sealed.t
SEc. 6. No covenant or contract to repair shall impose upon a tenant
the obligation to rebuild or repair any building destroyed or damaged
by fire, without the procurement, connivance, or neglect of such tenant,
his agents, or servants, during the continuance of the term for which
such building was leased or let, unless such tenant shall specially
covenant or contract to rebuild or repair, in case of the destruction or
damage of such building by fire.
This act to take effect and be in force from and after its passage.

CHAPTER XXV.
CONVENTION.

An act to p'i'ovide fm· the call of a convention to form a State consUtution.
§ 1. Poll to be opened for call of a conven-~ § 4. Abstract of votes.
tion.
2. Duty of the judges of election.
3. Who are entitled to vote.

5. Duty of Secretary of the Treasury.
6. Duty of succeeding legislature.

Be it enacted by the governor and legislative assembly of the TerTitory of
Kansas, as follows:
SECTION 1. That there shall be, at the first general election, to come
off in October, 1856, a poll opened at the several places of voting
throughout this Territory for taking the sense of the people of this
Territory upon the expediency of calling a convention to form a State
constitution.
""If a note is presented to one partner of a firm, for payment, it is sufficient. Hunter vs.
Hemphill; 1 Missouri Rep., 48.
A bond executed to A, in the name and style of A & Co., is the several bond of A, and he
only is liable. Fletcher vs. Vanzant; 1 Missouri Rep., 139. Kennerly vs. Weed; ibid, 480.
When a person executes a bond to A or B, both must join in a suit on the bond. Baily
vs. Thornhill; 1 MiEsouri Rep., 519.
When A borrows money of B himself, without saying anything about a firm, although the
firm of which A is a partner may exist, and the money be applied to the payment of its debts,
yet A, and not the firm, is responsible, especially when the fact is found that the loan was
made on the responsibility of A. 1 Missouri Rep., 85; Wiggins vs. Hammond.
t An in!<trument of writing will not be considered sealed, unless by some expression in the
body of the instrument itself, the maker should show that he intended it to be considered a
specialty. Cartmill vs. Hopkins, 2 Missouri Rep., 79; Boynton vs. Reynolds, 3 Missouri
Rep., 57. Nor will the word indenture be considered as expressing such intention. Walker
vs. Keil, 8 Missouri Rep., 301. Nor the word seal, written in full within the scrawl. Glascock 1:s. Dodd, 8 Missouri Rep., 377.
To constitute a sealed instrument, under our statute, it must express on its face Lobe
sealed ; and there must be fixed a scrawl to the name, by way of seal ; a mere flourish at the
end of the signature, not made by way of seal, is insufficient. Grimsley vs. administr&tors
of Michael Riley, 5 Missouri Rep., 280.
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SEc. 2. It shall be the duty of the judges at the several election
precincts in this Territory, at the election aforesaid, to cause a poll to
be opened, which poll shall contain two columns, one to be headed
"Convention," the other uNo convention;" and they shall cause
the vote of each individual voter to be set in the appropriate column.
SEc. 3. All persons qualified by the laws of the Territory to vote
for members of the general assembly shall be entitled to vote for or
against said convention.
SEc. 4. At the close of said election, at the several precincts in this
Territory, the judges thereof shall cause an abstract of the votes given
for and against a convention to be made out and certified to the secretary of the Territory.
SEc. 5. The secretary of the Territory shall, from the abstract of
votes certified to him to be cast "for" and "against" "convention"
by the said judges of elections, make a full report of the same to the next
legislature thereafter.
SEc. 6. If a majority of persons shall vote in favor of "convention"
at said election held therefor, then it shall be the duty of the legislature held next after said election to provide for and make all necessary
provisions for an election of members to said convention, defining their
duties, &c.
This act to take effect and be in force from and after its passage.
CHAPTER XXVI.
CONVEYANCES.

An act regulating conveyances.
1. Operation of conveyance to use, &c.
2. The term "heirs" not necessary to
create a fee simple estate; in all conveyances of real estate, what estate
shall pass, &c.
3. Title acquired by grantor after conveyance by lien enures to grantee.
4. Deeds valid, notwithstanding adverse
possessions.
5. Entails not allowed ; the remainder in
fee simple to whom it shall pass.
6. A remainder limited to take effect on
the death of any person without
heirs of his body, &c., shall be construed to mean heirs or issue living
at the death ofthe ancestor.
7. A remainder limited to the heirs, &c.,
of a person having a life estate in
the same premi5es, on the termination ofthe life estate, the heirs, &c.,
shall take as purchasers.
8. Lmeal and collateral warranties abolished.
9. Au estate limited in remainder to the
son or daughter of any person to be
begotten, such son or daughter born
after the death of his or her father,
shall take in the same manner as if
born in the lifetime of the father.
An estate of freehold or inheritance,
may be limited by deed to take effect
in the future.

§ 10. A future estate on the contingency of

11.

12.
13.
14.

15.

16.
17.

H3.
19.
20.
21.

the death of any person without
issue, &c., defeated by the birth of a
posthumous child, &c.
Grant of rents, &c , good without attornment of tenants, but tenant who
has paid rent without notice shall not
suffer damage thereby.
A ttomment of tenant to a stranger
void, except, &c.
Tenancy in common when. Joint tenancy can exist only in certain cases.
The words "grant, bargain and sell,"
how to be construed; their operation.
Conveyance in fee, or of a freehold, to
be signed and sealed by the person
from whom the estate is to pass or
his agent.
Every conveyance of land to be acknowledged, or proved and certified.
By whom proof or acknowledgment of
instruments, &c., to be taken.
Certificate of proof of acknowledgment
to be endorsed on such instrument or
conveyance.
Certificate, how made.
Acknowledgment not to be taken unless grantor be personally known or
identified.
What facts certificate of acknowledg·
ment shall state.
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§ 22. What proof shall be required of the ex- §
ecution of instruments that convey
real estate .
23. vVhen proofby subscribing witness shall
be taken.
24. What facts the subscribing witnesses
shall prove before certificate shall be
granted.
25. What facts the certificate shall set forth.
26. Proof when the grantor and witnesses
are dead.
27. Certificate of such proof, when it shall
be granted.
28 What facts the certificate shall set forth.
29. Subscribing witnesses, when and how
summoned to prove the execution of
the instrument.
30. Remedy against persons refusing to appear and answer, &c.
31. Married woman may relinquish her I
dower, &c., to be acknow !edged and
certified.
32. Before whom such relinquishment shall I
be taken.
33. Married women if not personally known,
identity to be ascertained, &c.; relinquishment, how taken.
34. What facts the certificate shall set forth.
35. Married woman and her husband may
convey real estate of wife, &c.
36. Effect of covenants in such deeds against
the married woman and her heirs.
37. By whom acknowledgment of' such
deeds may be taken.
38. Acknowledgment not to be taken unless she be personally known or
identified, &c.
1

39. What facts the certificate shall set
forth.
40 . Deeds, &c., to be recorded.
41. Shall impart notice to all persons, &c.,
from time of filing record.
42. No sucl:l instrument shall be valid, except in certain cases, until delivered
to the recorder.
43. Powers of attorney, how acknow !edged,
proved and recorded.
44. When such powers ~hall be deemed revoked.
45. Instruments acknowledged, provedand
certified, may be read in evidence.
46. When a certified copy of the instrument may be read in evidence.
47. The certificate, acknowledgment, record, &c., of such instrument shall
not be conclusive evidence.
48. When such instrl.'lments shall not be received in evidence until established
by other proof.
49. The extent and construction of the term
" real estate."
50. This act not to embrace in its provisions last wills and testaments.
51. Conveyances of military bounty lands,
how acknowledged, and when to be
recorded.
52. Such instrument valid, when.
53. Such instrument filed for record, to impart notice, &c.
54. May be used in evidence without proof
of execution.
55. Certified copies, when to be used in evidence.

Be it enacted by governor and legislcdive assembly of the Territory of
Kansas, as follows :
SECTION 1. That where any person 0r persons stand or be seized, or
at any time hereafter shall stand or be seized of and in any lands,
tenements or hereditaments, to the use, confidence or trust of any
person or persons, or of any body politic, by reason of any bargain,
sale, feoffment, covenant, contract, agreement, will or otherwise, by
any manner of means whatsoever, in every such case, all and every
such person or persons, and bodies politic, that have, or hereafter
shall have, any such use, confidence or trust, in fee simple, for term
of life or of years, or otherwise ; or any use, confidence or trust in remainder or reversion, shall from thenceforth stand and be seized,
deemed and adjudged in la"'ful sejzin, estate and possession of and in
the same lands, tenements and hereditaments, with their appurtenances, to all intents, constructions and purposes in law, of and in such
like estates, as they had or shall have in use, confidence or trust of or
in the same; and that the estate, right, title and possession, that was
or shall be in such person or persons, that were or hereafter shall be
seized of any lands, tenements or hereditaments, to the use, confidence or trust cf any such person or per~onR, or of any body politic,
be found henceforth clearly deemed aml n.djwlgt::'cl to he in him, her or
them, that have, or hereafter shall havl', such UBC, confidence or trust,
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after such quality, manner, form or condition, as they had before in
or to the usc, confidence or trust that was or shall be in them.
SEr. 2. The term "heirs," or other words of inheritance, shall
not be necessary to create or convey an estate in fee simple ; and
every conveyance of any real estate, hereafter executed, shall pass
all the estate of the grantor, unless the intent to pass a less estate
Rhall appear, by express terms, or be necessarily implied in the terms
of the grant.
SEc. 3. If any person shall convey any real estate, by conveyance,
pnrporting to convey the same in fee simple absolute, and shall not,
at the time of such conveyance, have the legal estate in such real estate, hut shall afterwards acquire the same, the legal estate subsequently ac(1nired shall immediately pass to the grantee, and such conveyanre shal1 he valid as if snch legal estate had been jn the grantor
at the time of the conveyance.
SEc. 4. Any person claiming title to any real estate may, notwithtanding there may be an adverse possession thereof, sell and convey
hi intercHt tl1crein, in the same manner, and with like effect, as if he
was in the actual possession thereof.
EC. 5. 'rhat from an<l after the passage of this act, where any conance or dPvise shall be made whPreby the grantee or devisee shall
come seized in law or equity of such estate, in any lands or tenent , as under the statute of the thirteenth of Edward the first,
(called the statute of entails) would have been held an estate in fee
tail, every Huch conveyance or devise shall vest an estate for life only
in nch grantee or devisee, who shall possess and have the same power
over and right in such premises, and no other, as a tenant for life
thereof would hav' by la,,r; and upon the death of such grantee or
devise(•, the said lands and tenements shall go and be vested in the
children of such grantee or devisee, equally to be divided between
them as tenants in common, in fee; and if there be only one child,
then to that <'no, in fee; and if any child be dead, the part which
ould have come to him or her shall go to his or her issue ; and if
here he no issue, then to his or her heirs.
EC. fi. \Vherc a remainder in lands or tenements, goods or chat] , hall he limited, by deed or otherwise, to take effect on the death
any person without heirs, or heirs of his body, or without issue,
e words "heirs" or "issue'' shall be construed to mean heirs or
ue livin~ at the death of the person named as ancestor.
EC. 7. Where a remainder shall be limited to the heirs, or heirs of the
y, of a person to whom a life estate in the same premises shall be
i n, the pen-lons who, on the termination of the life estate, shall be
the heirs, or heirs of the body of such tenant for life, shall be entitled
to take as purchasers by virtue of the remainder so limited in them.
EC. 8. Lineal and collateral warranties, with all their incidents,
re abolished; but the heirs anu. devisees o~ every person who shall
have made any covenant or agreement, shall be answerable upon such
CO\'enant or a~rrecment, to the extent of the lands descended or devised
to them, in the cases and in the manner prescribed by law.
EC. U. \Vhen an CHtate hath been, or shall be, by any conveyance,
limited in remainder to the son or daughter, or to the use of the son
or daughter of any person to be begotten, such son or daughter, born
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after the decease of his or her father, shall take the estate, in the
same manner as if he nr she had been born in the lifetime of the
father, although no estate shall have been conveyed to support the
contingent remainder after his death. And, hereafter, an estate of
freehold, or of inheritance, may be made to commence in future by
deed, in like manner as by will.
SEc. 10. A future estate, depending on the contingency of the death
of any person without heirs, or issue, or children, shall be defeated
by the birth of a posthumous child of such person, capable of taking
by descent.
SEc. 11. Grants of rents, or of reversion, or remainders, shal1 be
good and effectual without attornments of the tenants; but 110 tenant
who, before notice of the grant, shall have paid the rent to the grantor, shall suffer any damage thereby.
SEc. 12. The attornment of a tenant to any stranger shall be void,
unless it be with the consent ,o f the landlord of such tenant, or pursuant to or in consequence of, the judgment of a court of law, or the
order or decree of a court of equity.
SEc. 13. Every interest in real estate granted or devised to two
or more persons, other than to executors and trustees as such, shall be
a tenancy in common, unless expressly declared in such grant or devise
to be in joint tenancy.
SEc. 14. The words "grant," "bargain," and "sell," in all conveyances in which any estate of inheritance in fee simple is limited,
shall, unless restrained by express terms contained in such conveyances, be construed to be the following express covenants on the part
of the grantor, for himself and his heirs, to the grantee, his heirs
and assigns. First, That the grantor was, at the time of the execution of such conveyance, seized of indefeasible estate, in fee simple,
in the real estate thereby granted. Second, That such real estate
was, at the time of the execution of such conveyance, free from incumbrances done or suffered by the grantor, or any person claiming
under him. Third) For further assurances of such real estate to be
Inade by the grantor and his heirs to the grantee and his heirs and
assigns, and may be sued upon in the same manner as if such covenants were expressly inserted in the conveyance.
SEc. 15. Every conveyance in fee, or of a freehold estate, shaH be
subscribed and sealed by the person from whom the estate or interest
conveyed is intended to pass, or his lawful agent.*
SEc. 16. Every instrument in writing, whereby any real estate is
conveyed, or may be affected in law or equity, shall be ackowledged,
or proved and certified, in the manner hereinafter prescribed.
SEc. 17. The proof or acknowledgment of every conveyance or instrument in writing, affecting any real estate in law or equity, shall
be taken by some one of the following courts or officers. FiTst, If
acknowledged or proved within this Territory, by some court having
a seal, or some judge, justice, or clerk thereof, or some justice of the
peace of the county in which the real estate conveyed or affected is
situated. Second, If acknowledged or proved without this Territory,
*See the cases of Moss vs. Anderson, 7 Missouri Rep., 337; and l\lcCabe vs. Hunter's
heirs, ibid, 355; Walker vs. Keil, 8 Missouri Rep., 301.
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and within the United States, by any court of the United States, or
of any state or territory having a seal, or the clerk of any such court.
Third, If acknowledged or proved without the United States, 1y any
court of any State, kingdom or empire, having a seal) or the mayor
of any city having an official seal.
SEc. 18. Every court or officer that shall take the proof or acknowledgment of any conveyance or instrument of writing affecting
any real estate in law or equity, or the relinquishment of the dower
of a married woman in the real estate of her husband, shall grant a
certificate thereof, and cause such certificate to be endorsed on such
instrument or conveyance.
SEc. 19. Such certificate shall be: First) When granted by a court,
under the seal of the court. Second, When granted by the clerk of
the court, under the hand of the clerk and seal of t.hc court to which
he is clerk. Third, When granted by an officer who has a seal of
office, under the hand and official seal of such officer. Fmtrth, When
granted by an officer· who has no seal of office, under the hand of
such officer.
SEc. 20. No acknowledgment of any instrument in writing, that
convoys any real estate, or whereby any real estate may be affected in
law or equity, shall be taken, unless the person offering to make such
acknowledgment shall be personally known to at least one judge of
the court, or to the officer taking the same, to be the person whose
name is subscribed to such instrument as a party thereto, or shall be
proved to be such by at least two cred.ible witnesse~. *
SEc. 21. The certificate of acknowledgment shall state the fact of
ackwndedgment, and that the person making the same was personally
known to at least one judge of the court, or to the officer granting
the certificate) to be the person whose name is subscribed to the instrument as a party thereto, or was proved to be such by at least two
witnesses, whose names shall be inRertecl in the certificate.
SEc. 22. The proof of the execution of any instrument, in writing,
that conveys any real estate, or whereby any real estate may be
affected in law or equity, s ball be: First, by the testimony of a subscribing witness; or, second, when all the subscribing witnesses are
dead, or cannot be had, by evidence of the handwriting of the rmrty,
and of at least one subscribing witness, given by at least two credible
witneH es to each signature.
SEc. 23. No proof by a subscribing witness shall be taken, unless
such witness shall be personally known to at least one judge of the
court, or to the officer taking the proof, to be the person whose name
is ~ubscribed to the instrument as a witness thereto, or shall be proved
to he such by at least two credible witnesses.
SEc. 24. No certificate of such proof shall be granted, unless each
subscribing witness shall prove that the person whose name is subscribed. thereto as a party, is the person who executed the same, that
such person executed the instrument, and that such witness subscribed
his name thereto as a witness thereof.
SEc. 25. The certificate of such proof shall set forth the following
• In certifying to the acknowledgment of a sheriff's deed, the certificate need not state
lhat the sheriff was personally known to the court. Laughlin vs. Stone, 5 Missouri Rep., 43.
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matters: First. The fact that such subscribing witness was personally
known to at least one judge of the court, or to the officer granting the
certificate, to be the person whose name is sttbscribed to such instrument, as a witness thereto, or was proved to: be such by at least t
witnesses, whose names shall be inserted in the certificate. Second.
The proof given by such witnesses of the execution of such instru·
ment, and of the facts that the person whose name is subscribed to
such instrument as a party thereto, is the person who executed the
same, and that such witness subscribed his name to snch instrument
as a witness thereof.
SEc. 26. No proof, by evidence of the handwriting of the party
and of a subscribing witness, shall be taken, unless the court or officer
taking the same shall be satisfied that all the subscribing witnesses to
such instrument are dead, or cannot be had to prove the execution
thereof.
SEc. 27. No certificate of any such proof shall be granted unle
at least two credible witnesses state on oath or affirmation that they
personally knew the person whose name is subscribed thereto as a party,
well knew his signature, (stating their means of knowledge,) and t)elieve the name of the person subscribed thereto as a party was subscribed by snch person; nor unless at least two credible witnesses shall
in like manner state that they personally knew the person whose name
is subscribed to such instrument as a witness, well knew his signature.
(stating their means of knowledge,) and believe the name subscribed
thereto as a witness, was thereto subscribed by such person.
SEc. 28. The certificate of such proof shaH set forth the names of
the vvitnesses examined, the fact that such witnesses were sworn, and
the evidence required by the last preceding section to be by them given.
SEc. 29. Upon the application of any grantee in any instrument
in writing required by this act to be recorded, or if any person clniming under such grantee, verified by the oath of the applicant, that any
witness to such instrument, residing in the county where such application is made, refuses to appear and testify touching the execution
thereof, and that such instrument cannot be pro-ved without his evidence, any court or officer authorized to take the acknowledgment or
proof of such instrument may issue a subpmna, requiring such witness
to appear before such court or officer, and testify touching the execution
thereof.
SEc. 30. Every person who, being served with such subpama, shnll,
'vithout reasonable cause, refuse or neglect to appear, or, appearing,
shall refuse to answer upon oath touching the matters aforesaid, shall
forfeit to the party injured one hum1recl dollars, to be recovered ll.r
action of debt, and may also be committed to prison by the officer whn
issued such subpmna, there to remain, without bail, until he shall
submit to answer upon oath as aforeflaid.
SEc. 31. A married woman may relinquish her dower in any of
the real estate of her husband, by any conveyance thereof, executed
by herself and husband, and acknowledged and certified in the manner
hereinafter prescribed.
SEc. 32. Such relinqnishment shall be taken before some court or
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officer, authorized by this act to take the proof or acknowledgment of
instruments in writing, conveying real estate or affecting the same.
SEc. 33. No such relinquishment shall be taken unless such married woman shall be personally known to at least one judge of the
court, or to the officer taking the same, to be the person whose name
is subscribed to such conveyance as a party thereto, or shall be proved
to be such by at least two credible witnesses, nor unless she shall be
made acquainted with the contents of such conveyance, and shall
acknowledge, on an examination apart from her husband, that she
executed the same, and relinquishes her dower in the real estate therein
mentioned freely, and without compulsion or undue influence of her
husband.
SEc. 34. The certificate of such relinquishment shall set forth, that
such married woman was personall~T known to at least one judge of
the court, or to the officer taking the same, to be the person whose
name is subscribed to such conveyance, or was proved to be such by
at least two witnesses, whose names shall be inserted in the certificate;
that she was made acquainted with the contents of such conveyance,
and acknowledged, on an examination apart from her husband, that
she executed the same, and relinquishes her dower in the real estate
therein mentioned freely, aml without compulsion or undue influence
of her husband.
SEc. 35. A married ·woman may convey any of her real estate, by
any conveyance thereof, executed by herself and husband, and acknowledged by such married woman, and certified in the manner
hereinafter prescribed, by some court having a seal, or some judge,
justice, or clerk thereof.*
SEc. 36. No covenant, expressed or implied, in any such conveyance, shall bind such married woman or her heirs, except so far as
may be necessary effectually to convey from such married woman and
her heirs all her right and interest expressed to be conveyed in such
conveyance.
SEc~ 37. Any court, judge, or clerk, authorized by this act to take
the proof or acl~nowledgment of any instrument in ·writing that conveys any real estate, or whereby any real estate may be affected in law
or equity, may take and certifj~ the acknowledgment of a married
woman to any such conveyance of her real estate.
SEc. 38. No such acknowledgment shall be taken unless such married woman shall be personally known to at least one judge of the
court, or to the judge, justice, or clerk taking the same, to be the person whose name is subscribed to such conveyance as a party thereto,
or shall be proved to be such by at least two credible witnesses, nor
unless such married woman shall be made acquainted with the contents of the conveyance, anu shall acknowledge, on an examination
apart from her husband, that she executed the same freely, and without compulsion or undue influence of her husband.
SEc. 3~. The certificate of such acknowledgment shall set forth
'"A conveyance by husband and wife of land held in the right of the wife, made after the
introduction of the common law in 1816, and before the act of 1821, expressly authorizing
such conveyance, is valid, both by the Spanish law and the common law. Liudell vs,
McNair, 4 Missouri Rep., 3 0.
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that such married woman was personally known to at least one judge
of the court, or to the judge, justice, or clerk granting the same, to be
the person whose name is subscribed to such conveyance as a party
thereto, or was proved to be such by at least two witnesses, (whose
names shall be inserted in the certificate,) and that she was made acquainted with the contents of such conveyance, and acknowledged, on
an examination apart from her husband, that she executed the same
freely, n.nd without compulsion or undue influence of her husband.
SEc. 40. Every instrument in writing, that conveys any real estate,
or whereby any real estate may be affected in law or equity, proved or
acknowledged, and certified in the manner above prescribed, shall be
recorded in the office of the recorder of the county in which such real
estate is situated.
SEc. 41. Every such instrument in writing, certified and recorded
in the manner herein above prescribed, shall, from the time of filing
the same with the recorder for record, impart notice to all persous of
the contents thereof, and all subsequent purchasers and mortagees
shall be deemed in law and equity to purchase with notice.*
SEc. 42. No such instrument in writing shall be valid, except between the parties thereto and such as have actual notice thereof, until
the same shall be deposited with the recorder for record. t
SEc. 43. Every letter of attorney, or other instrument in writing,
containing a power to convey any real estate, as agent or attorney,
for the owner thereof, or to execute as agent or attorney, for
another, any instrument in writing that conveys any real estate,
or whereby any real estate may be affected in law or equity, shall be
acknowledged or proved, and certified and recorded as other instruments in writing, conveying or affecting real estate, are required to
be acknowledged or proved, and certified or recorded.
SEc. 44. No such letter of attorney, or other instrument, certified
and recorded in the manner prescribed in the preceding section, shall
be deemed to be revoked by any act of the party by whom it was executed) until the instrument containing such revocation shall be deposited for record in the same office in which the instrument containing the power is recorded.
·
SEc. 45. Every instrument in writing, conveying or affecting real
estate, which shall be acknowledged or proved, and certified as hereinbefore prescribed, may, together with the certificates of acknowledgment, or proof and relinquishment, be read in evidence without
further proof.
SEc. 46. vVhere any such instrument is acknowledged, or proved,
certified and recorded, in the manner hereinbefore prescribed, and it
shall be shown to the court that such instrument is lost, or not within
the power of the party wishing to use the same, the record thereof, or
the transcript of such record, certified by the recorder under the seal
of his office, may be read in evidence without further proof.
SEc. 47. Neither the certificate of the acknowledgment, nor the
*A deed not duly aeknowledged, though recorded, cannot be read as a recorded deed.
Smith vs. Mounts, 1 Missouri Rep., 512.
t As to notice, see Gallagher & McCabe, vs. Hunter, 5 Missouri Rep., 507; Truesdell vs. Callaway, 6 Missouri Rep, 605; Bartlett vs. Glascock, 4 Missouri Rep., 62; Roundtree vs. Gordon, 8 Missouri Rep., 19; Halsa vs. Halsa, Ibid, 303; Hill vs. Paul, 8 Missouri Rep., 479.
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proof of any such instrument, nor the record, nor the transcript of the
record of such instrument, shall be conclusive ; but the same may be
rebutted.
SEc. 48. If the party contesting the proof of any such instrument
shall make it appear that such proof was taken upon the oath of an
incompetent witness, neither such instrument, nor the record thereof,
shall be received in evidence until established by other competent
proof.
SEc. 49. The term real estate, as used in this act, shall be construed
as co-extensive in meaning with lands, tenements and hereditaments,
and as embracing all chattels real.
SEc. 50. None of the provisions of this act, in relation to the
acknowledgment, proof, or recording of instruments in writing, affecting real estate, shall be construed to extend to last wills and testaments.
SEc. 51. Every instrument in writing, which conveys or in any
manner affects in law or equity any real estate situate in this Territory, and being part of the military bounty land in this r.rerritory,
which has been or may hereafter be made and executed out of this
Territory and within the United States, and which has been or may
hereafter be acknowledg~d or proved, in conformity with the laws and
usage of the State, Territory or district in which such instrument has
been or may hereafter be made, executed, acknowledged or proved, for
the execution, acknowledgment or proof of instruments in writing·,
conveying or affecting real estate, within such State, Territory or
district, shall be recorded in the county in this Territory in which
such land may be situated.
SEc. 52. Every such instrument, thus acknowledged or proved, is
hereby declared effectual and valid, to all intents and purposes, as if
such acknowledgment or proof had been made in accordance with the
laws of this Territory.
SEc. 53. Every such instrument which has been filed for record, or
recorded in the proper office, although such filing or recording may
not ha,·e been in accordance with any law in force, shall hereafter
impart the same notice as if the same had been filed or recorded in
accordance with law; and all such deeds, hereafter filed or recorded ,
shall, from the time of filing or recording the same, impart the same
notice as if the same had been acknowledged or proved, and filed or
recorded in accordance with the laws regulating the acknowledgment
or proof of such instruments executed within this Territory.
SEC. 54. All such instruments filed for record, and recorded as provided in the three preceding sections, may be read in evidence on the
trial of any cause, without other proof of the execution thereof.
SEc. 55. Copies of such instruments, or of the record of the same,
duly certified by the recorder of the county in which the same may
have been recorded, shall, upon proof of the loss or destruction of the
original instrument, be read in evidence, with like effect as if such~
original instrument were produced and read in evidence.
This act to take effect ancl be in force from and after its passage ..

Ex. Doc. 23--11
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CHAPTER XXVII.
CORONERS.

An act concerning coroners.
1. Tribunal to appoint a coroner ; term of
office.
2. To take an oath, and to give bond.
3. Duties of coroner.
4. When authorized to perform duties of
sheriff, &c.
5. Shall be a conservator of the peace.

6. Tribunal to examine the sufficiency of
bond, &c.
7. When office declared vacant.
8. Tribunal to fill vacancv.
9. Coroners exempt from "serving on jury,
&c.

Be it enacted by the governor and legislative assemhly cf the Te1·ritorg
of Kansas, as follows:
SECTION 1. The county commissioners, or the tribunal transactinO'
county business, shall appoint in each county a coroner, who shall
hold his office for the term of four years, and until his successor is
appointed and qualified.
SEc. 2. All coroners, before they enter upon the duties of their
office, shall take the oath prescribecl by law, and shall give bond to
the Territory of Kansas, in the penalty of at least one thousand
dollars, with sufficient securities, residents of the county, conditioned
for the faithful performance of the duties of their office.
SEc. 3. Every coroner, within the county for which he is appointed,
shall serve and execute all writs and precepts, and perform all other
duties of the sheriff, when the sheriff shall be a party, or when it
shall appear to the court out of which the process shall issue, or to
the clerk thereof in vacation, that the sheriff is interested in the suit,
related to, or prejudiced against, any party thereto, or in anywise
disqualified from acting.
SEc. 4. When the office of sheriff shall be vacant by cleath or otherwise, the coroner of the county is authorized to perform all the duties
which are by law required to be performed by the sheriff, until another
sheriff for such county shall be appointed and qualified; and. such
coroner shall have notice thereof, and in such case said coroner may
appoint one or more deputies, with the approbation of the judge of
the district or probate court, and every such appointment, with the
oath of office endorsed thereon, shall be filed in the office of the clerk
of the proper court of the county.
SEc. 5. The coroner shall be a conservator of the peace throughout
his county, and shall take inquests of violent and casual deaths
happening in the same, or where the body of any person coming to
his death shall be cliscovererl in his countv.
SEc. 6. The tribunal transacting cour"tty business shall, once in
every year, in each county, examine into the sufficiency of the official
bond given by the coroner, and the sureties thereto; ancl if it shall
appear that the bond of any coroner, or the sureties thereto, are insufficient, the said court shall cause a record thereof to be made by
their clerk, and shall give notice thereof to said coroner, and require
him to give a new bond to the satisfaction of said court, within such
time as they shall order.

CORPORATIONS.

163

SEc. 7. If a coroner neglect to give bond and qualify within twenty
days after his appointment, or shall fail to give bond when required
under the preceding section, his office shall be deemed vacant.
SEc. 8. Whenever any vacancy shall happen in the office of coroner,
the county commissioners, or the tribunal transacting county business
wherein such vacancy shall occur, shall fill such vacancies by appointment.
SEc. 9. All coroners shall be exempted from serving on juries and
working on roads.
This act shall take effect and be in force from and after its passage.
CHAPTER XXVIII.
CORPORATIONS.

An act concerning corporations.

ARTICLE I. Of the powers and liabilities of corporations.
II. Of the mode of procedure against corporations.
ARTICLE I.

Qf the powers and liabilities of co1·porations.
1. General powers of corporation.
I § 15.
2. Above P. wers shall vest in every curporatr n.
16.
3. No corporation to exercise powers ex17.
cept such as are necessary.
4. Not to discount bills, notes, &c.
18.
5. 'VImt shall form a board to transact
19.
business, &c.
6. Corporate powers to cease, when.
7. Every charter subject to repeal.
20.
8. Parol contracts binding, when.
9. First meeting of corporation, how
21.
called.
10. When justice shall issue a warrant di22.
recting call of a meeting of corporation.
23
11. Meeting, how called.
12. Whentheactsofameelingshall be valid.
24.
3. Individual property liable to be taken
on execntion ; proviso.
14. Officer to levy upon property of stock25.
holders, to give notice.

Creditor may sue stockholdP.rs j0intly
or severally, &c.
Clerk to furuish officer with names,
&c.
Corporation may sue memb~rs, &c.
Annual notice to be given, &c.
Directors paying dividends when corporation is insolvent, liable for all
debts, &c. ; proviso.
·
Debts of corporation not to exceed
amount of capital; directors liable.
Provisions not to extend to literary or
benevolent a!'sociations.
Corporations of States, &c., liable to be
sued, how.
Corporatio JS may convey land by deed,
how.
On dissolution, president, directors,
&c ., to be trustees ; powers and duties.
Members of municipal corporations
competent witnesses; proviso.

Be it enacted by the governor and legislative assembly of the T er·ritory
of Kansas; as follolcs:
SECTION 1. Every corporation, as such, has power, first, to have
succe sion by its corporate name for the period limited in its charter,
and when no period is limited, for ten years. Second. To sue and be
sued, complain aml defend, in any court of law and equity. Third.
To make and usc a common seal, and alter the same at pleasure.
Fourth. To hold, purchase, and convey such real and personal estate
as the purposes of the corporations shall require, not exceeding the
amount limited in the charter. Fifth. To appoint such subordinate
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officers and agents as the business of the corporation shall require,
and to allow them a suitable compensation. Sixth. To make by-law
not inconsistent with any existing law, for the management of it
property, the regulation of its affairs, and for the transfer of its
stock.*
SEc. 2. The powers enumerated in the preceding section shall vet
in every corporation that shall hereafter be created, although they
may not be specified in its charter, or in the act under which it shall
be incorporated.
SEc. 3. In addition to the powers enumerated in the first section of
this article, and to those expressly given in the charter or in the act
under which it is or shall be incorporated, no corporation shall posse~s
or exercise any corporate powers except such as shall be necessary to
the exercise of the powers so enumerated and given.
SEc. 4. No corporation created or to be created, and not expressly
incorporated for banking purposes, shall, by any implication or construction, be deemed to possess the power of discounting bills, note,
or evidences of debt; of receiving deposits; of buying gold and silver,
bullion, or foreign coins; of buying and selling bills of exchange; or
of issuing bills, notes, or evidences of debt, upon loan or for circulation as money.
SEc. 5. When the corporate powers of any corporation are d:rccted
by its charter to be exercised by any particular body or number of
persons, a majority of such body or persons; if it be not otherwise
provided in the charter, shall be a sufficient number to form a board
for the transaction of business ; and every decision of a m ·ori ty of tlll'
persons duly assembled as a board shall be valid as a corporate act.
SEc. 6. If any corporation hereafter created by the legislature shall
not organize and commence the transaction of its business within one
year from the date of its incorporation, its corporate powers shall cease.
SEc. 7. The charter of every corporation that shall herea!'ter be
granted by law, shall be subject to alteration, suspension or repeal, by
any succeeding legislature: Provided, such alteration, suspension, or
repeal, shall in nowise conflict with any right vested in such corporation by its charter.
SEc. 8. Parol contracts may be binding upon aggregate cor!_)orations if made by an agent duly authorized by a corporate vote, or undf'r
the general regulations of the corporations ; and contracts may be
implied, on the part of such corporations, from their corporate act::;, or
those of an agent whose powers are of a general character.
SEc. 9. The first meeting of all corporations shall, unless otherwise
provided for in their acts of incorporation, be called by a notice signed
by some one or more of the persons named in the act of incorporation,
*A corporation created b~ one g-overnment can sue in the courts of another. Bank of Ed·
wardsville vs. Simpson 1 M1ssoun Rep., 129. As to the seals of corporatwns, see Perry vs.
Price, 1 Missouri Rep.: 474. Where an act _of the legislature gives to. indiv~duals a c~rp~
rate capacity, upon the performa~ce of certam acts, a p~rson contractmg w1th these md1
viduals, by their corporate name, IS precluded fr~m denymg the performance of those acts
which were necessary to uive them a corporate ex1stence. Hamtramck vs. Bank of Edwardsville 2 Missouri Rep., 137. A fine imposed on an individual by a corporation, for exhibiting ~caravan of animals within .the l!mits of the corpo~a~ion, before a_ny ordinance existed on
that subject, is, in its nature, a JUdlcml sentence, and 1s 1llegal. Selhck vs. town of Fayette,
3 Missouri Rep., 73.
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and setting forth the time, place and purposes of the meeting ; and
such notice shall, ten days at least before the meeting, be delivered to
each member, or published in some newspaper of the county where the
corporation may be established) or if there be no such newspaper, then
in the nearest newspaper.
SEc. 10. Whenever, for want of sufficient by-laws for the purpose,
or of officers duly authorized, or from the neglect or refusal of such
officers, or from other legal impediment, a legal meeting of any corporation cannot otherwise be called, any justice of the peace of the county
where it is desirable to hold such meeting, or where such corporation
is established, if it be local, may, on a written application of two or
more members thereof, issue a warrant to either of said members, directing him to call a meeting of the corporation by giving such notice
as is required in the preceding section.
SEc. 11. Whenever any meeting of any corporation shall be called
by a warrant from a justice of the peace, the person to whom such
warrant is directed may call the meeting to order and preside therein
until a presiding officer is chosen and qualified, if there be no officer
present whose duty it may be to preside.
SEc. 12. vVhen all the members of a corporation shall be present at
any meeting, however called or notified, and shall sign a written consent thereto on the record of such meeting, the acts of such meeting
shall be as valid as if legally called and notified.
SEc. 13. In all incorporations hereafter created by the legislative
assembly, unless otherwise specified in their charter, in case of deficiency of corporate property, or estate liable to execution, the individual
property, rights and credits of any member of the copartnership, or
body politic, having a share or shares therein, shall be liable to be
taken on execution, to double the amount of his stock, and no more,
for all debt.s of the corporation contracted during his ownership of such
stock; and such lia,bility shall continue, notwithstanding subsequent
transfer of such stock, for the term of one year after the record of the
transfer thereof on the books of the corporation, and for the term of six
months after judgment recovered against such corporation, in any suit
commenced within the year aforesaid : Provided, that, in every such
case, the officer holding the execution shall first ascertain and certify
upon such execution, that he cannot find corporate property or estate.
SEc. 14. In such case, the officer may cause the property of such
stockholder to be levied upon by execution in the same manner as if
the same were against him individually, after giving him forty-eight
hours' previous notice of his intention, and the amount of the debt or
deficiency, if he reside within the county, or, if not within the county,
to his agent, if he have any within the county, otherwise to the clerk,
or cashier, or some other officer of the corporation, unless such stockholder, his agent, or the clerk, or other officer, on demand and notice
as aforesaid, shall disclose and show to the executioner, creditor, or
the said officer, corporate property or estate, subject to execution, sufficient to satisfy said execution and all fees.
SEc. 15. Such creditor, after demand and notice, as mentioned in
the preceding section, at his election, may have an action on the case
against any such stockholder or stockholders on whom such demand
and notice may have been served, jointly or severally, or so many of
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them as he may elect, to recover of him or them individually the
amount of his execution and costs, or of the deficiency, as aforesaid,
not exceeding thE amount of the stock held by such stockholder or
stockholders.
SEc. 16. The clerk or other officer having charge of the books of
any corporation, on demand of any officer holding any execution against
the same, shall furnish the officer with the names, places of residenc
(so far as to him known), and the amount of liability of every person
liable as aforesaid.
SEc. 17. That all bodies corporate, by any suit at law in any court
of this TerritOTy, may sue for, recover, and receive from their respective members all arrears or other debts, dues and demands which now
are, or hereafter may be, owing to them, in the like mode, manner
and form, as they might sue for, recover and receive the same from
any indifferent person who might not be one of their body, any law,
usage or custom to the contrary thereof notwithstanding.
SEc. 18. Every corporation hereafter created shall give notice annually in some newspaper printed in the county where the corporation
is established, and in case no paper is printed therein, then in the
nearest paper, of the amount of all existing debts of the corporation,
which notice shall be signed by the president and a majority of the
directors ; and if any of the said corporation shall fail to do so, all
the stockholders of the corporation shall be jointly and severally liable
for all the debts of the company then existing, and for all that shall
be contracted before such notice shall be given.
SEc. 19. If the directors of any corporation hereafter created sl1all
declare and pay any dividend where the corporation is insolvent, or
any dividend the payment of which would render it insolvent, they
shall be jointly and severally liable for all the debts of the corporation
then existing, and for all that shall be thereafter contracted, so long
as they shall respectively continue in office: Provided, that the amount
for which they shall be so liable shall not exceed the amount of such
dividend, and that if any of the directors shall be absent at the time
of making the dividend, or shall object thereto, and shall file their
objection in writing with the clerk or other officer of the corporation
having charge of the books, they shall be excepted from said liability.
SEc. 20. The whole amount of the debts of any corporation hereafter created, (except banking corporations,) which shall not exceed
the amount of its capital stock actually paid in) and, in case of any
excess, the directors under whose administration it shall happen shall
be jointly and severally liable to the extent of such excess for all the
debts of the company then existing, and for all that shall be contracted
so long as they shall respectively continue in office, and until the debts
shall be reduced to the said amount of the capital stock: Provided,
that any of the directors who shall be absent at the time of contracting any debt contrary to the foregoing provisions, or shall object
thereto, may exempt themselves from the said liability by forthwith
giving notice of the fact to the stockholders, at a meeting they may
call for that purpose.
SEc. 21. None of the provisions of this article, imposing liabilities
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on the stockholders and directors of corporations, shall extend to
literary or benevolent institutions.
SEc. 22. Any corporation incorporated by any State or country, and
having property in this Territory, shall be liable to be sued, and the
property of the same shall be subject to attachment in the same manner as individual residents of any State or other country, and, having
property, may be liable to be sued and their property subject to be attached.
SEc. 23. That it shall be lawful for any corporation to convey lands
by deed, sealed vvith the common seal of said corporation, and signed
by the president or presiding member or trustee of said corporation,
and such deed, when acknowledged by such officer to be the act of the
corporation, or proved in the form which is, or may be, prescribed for
the conveyance for land, shall be recorded in the proper office of the
county where the land lies in like manner with other deeds.
SEc. 24. Upon the dissolution of any corporation already created,
or which may hereafter be created by the laws of this Territory, the
president and directors or managers of the said corpor~tion, at the
time of its dissolution, by whatever name they may be known in law,
shall be trustees of such corporation, with full power to settle the
affairs, collect. the outstanding debts, and divide the moneys and other
property among the stockholders, after paying the debts due and
owing by such corporation at the time of its dissolution, as far as
such money and property will enable them; to sue for and recover
such debts and property by the name of the trustees of such corporation, describing it by its corporate name, and may be sued by the
same.*
SEc. 25. In all cases in which any county, city, town, district, or
township, or any school distriut, shall be, in their corpora.te capacity'
parties to, or interested in, any suit, whether of a civil or criminal
nature, any member of such corporation may be admitted as a competent witness to testify on the trial or to give his deposition: Provided, there be no sufficient objection to his competency except that of
his being such member of the corporation.

ARTICLE II.
Of the mode of procedure against C017J01'alions.

]. Actions against corporations, how instituted.
2. Summons issued against incorporated
company may be served on president, &c.
3. Officer to express in his return on whom
he executed the summons, &c.
4. Suits shall be commenced, where.
5. Notices, &c., how served.

6. Summons returned, not served, court
to order appearance to be entered,
when.
7. Copy of order to be published, when,
how, and where.
8. Execution to be a fieri facias.
9 . Return of nulla bona on fieri facias.
Proceedings. Attachment.

• Legal proceedings, regularly commenced against a corporation, are not affected by the
expiration of the charter before the determination of such proceedings. Lindell vs. Benton,
d al., 6 Missouri Rep., 361.
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§ 10. Attachment shall be executed by sum- § 13. For what garnishees shall have credit.
moning, &c.
11. Moneys, &c., of corporation bound from
the issuing of the attachment until
the judgment is satisfied.
12. ProcPedings against garnishees, how
conducted.

14. Other writs of attachment may issue,
when.
15. Moneys in hands of officer to be paid to
corporation, when.
16. This act not to extend to municipal
corporations.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. In all actions which may be instituted in law or equity
against any corporation or incorporated company, it shall be sufficient
to issue a summons commanding the corporation, by their corporate
name, to appear and answer the action or bill, which summons shall be
returnable in like manner, and subject to the same rules and regulations, as the like process in case of individuals.*
SEc. 2. vVhen any such summons shall be issued against any banking or other incorporated company, service on the president, or other
chief officer; or, in his absence, on the cashier or chief clerk: treasurer
or secretary; or, in the absence or want of these officers, then on any
director or manager of such company ; or, in case there be no such
officers, then on the last president or other chief officer; or, in his
absence, on the last cashier or chief clerk, treasurer or secretary; or,
in want or the absence of those officers, then on any of the last directors or managers of such company; such president or other officer being
at the time of service within the county in which he usually resides or
the banking house or office of such corporation is situate, shall be
deemed sufficient service of such summons.
SEc. 3. On the return of such summons, served as aforesaid, the
officer serving the same shall express in his return, distinctly, on whom
and when the same hath been executed; and if on any other than the
chief officer, he shall express the absence of such officer, or that he
cannot be found. ; and if on any other than the last chief officer, he
shall express the absence of such officer, or that he cannot be found,
and so to the absence of the cashier or chief clerk, treasurer or secretary.
When the service shall be made on any of the last directors or manaS?;ers, and when the service is on any of the last officers of such company, it shall also express the want or absence of all the existing
officers of the company on whom process can be served.
SEc. 4. Suits against corporations shall be commenced in the proper
court of the county wherein the general meetings of the members, or
the officers of such corporation have usually been holden, or by law
ought to have been holden.
SEc. 5. All notices, orders and rules, required to be served in the
progress of any cause, shall be served in like manner as a summons.
SEc. 6. In case the sheriff or other officer shall return any summons
not served, and it shall be made to appear to the court that process

* In a suit against the mayor, aldermen, &c., of the city of St. LoHis, on treasury warrants
of that city, the plaintiff should allege in his declaration a demand on the city treasurer, and
not on the defendants. Ferguson 1.1s. May.:.r, &c., of St. Louis, 6 Missouri Rep., 499. See
Lindell vs. Wash., 3 Missouri Rep., 35!;. The statute of set-off is not restricted to._natural
persons, but extends to corporations, and the right of set-off exists in suits by corporations
before justices of the peace. City of St. Louis vs. Rogers, 7 Missouri Rep., 19.
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cannot be served, the court shall make an order directing the defendants to cause their appearance to be entered to said action, on or before
the first day of the next term of said court.
SEc. 7. A copy of such order shall be inserted in some newspaper
printed in the Territory, for at least six weeks, and the publication of
such order, in manner aforesaid, being duly proved, shall have the
like effect, and the cause be proceeded in, as in case of a summons duly
served.
SEc. 8. The first process upon a judgment against any corporation
shall be a fieri facias, which the sheriff or other officer shall levy on
the moneys, goods and chattels, lands and tenements, of such corporation, and proceed thereon as in other cases.
SEc. 9. In case the sheriff or other officer shall return upon any such
writ of fieri facias, that no goods and chattels, lands and tenements,
can be found whereon to levy, or if the property taken shall not be
sufficient to satisfy the judgment, interest and costs, it shall be the
duty of the court rendering such judgment, on the application of the
plaintiff, or his attorney, to issue a writ of attachment against the
rights ancl credits of such corporation, reciting the judgment, execution and return, and directed to the sheriff of the county.*
SEc. 10. Such attachment shall be executed by summoning, as
garnishee, any person having any moneys or effects belonging to such
corporation, and any debtor to such corporation, who may be found
within his county, to appear before the proper court at the return of
the writ, and then and there answer touching any moneys or effects
of such corporation in his hands, or any debt he may owe to the
same.
SEc. 11. From the time of making such service, all moneys and
effects due and owing, payable or belonging, to such corporation,
shall be bound until the judgment is satisfied, and no payment made
thereafter to such corporation, or other disposition of any debts,
moneys, or effects, as attached, shall be credited to the garnishee
making the same, nor shall the stock owned by such person in such
corporation be allowed as a set-off.
SEc. 12 Proceedings against garnishees under the provisions of
this act shall be the same as against the garnishee summoned in the
case of an original attachment; but no judgment shall be rendered
against him for any debt to become due at a future day until after
the same shall become due.
SEC. 13. For all moneys paid by any garnishee under this act, he
shall have credit against the corporation to whom it was due.
SEc. 14. If a sufficient sum be not made to satisfy such judgment
and costs, other writs of attachment may be issued, as aforesaid, from
time to time, until the whole is satisfied.
SEc. 15. If any moneys remain in the hands of the officer, after
satis(ying the judgment and all costs, he shall pay the same to the
corporation or its order.
• In a writ of attachment against corporations under this section, it is not necessary to set
out the names of the garnishees, neither is it necessary that the sheriff should state, in his
return, that he was directed to summon such garnishee. Lindell vs. Benton, et. al., 6 Missouri Rep., 361.

170

COSTS.

SEc. 16. Nothing contained in this article shall be construed to
extend to any county or township, or to any public university,
academy, seminary, or school, incorporated by the laws of this
Territory.
This act to take effect and be in force from and after its passage.

CHAPTER XXIX.
C0.3.TS.

An Act concerning costs.
ARTICLE

I. Of costs in civil cases.
II. Of costs in criminal cases.
ARTICLE I.
Of costs in civil cases.

1. Security for costs, in what cases requirad before action commenced.
2. In what cases security to be given after
suit commenced ; on failure, court to
dismiss suit, &c.
3. Appellee not required to give security,
when.
4. Plaintifl:' may sue as a pauper, when ;
counsel to be assigned him by the
court.
5. 'Vhen clerk shall issue writ without
fees for the same.
6. Costs, who shall recover in civil actions.
7. Costs on motions.
8. Costs, when given in the discretion of
the court.
9. When one of several counts in a declaration bad, costs how awarded.
10. In case of several defendants, judgment
in favor of one or more, costs how
recovered.
11. In actions ex delicto, damages claimed
to determine jurisdiction of court.
12. If plaintiff recovers amount below the
jurisdiction of the court, judgment
for costs to be rendered against him.
13. In ca~es of certiorari, successful party
to recover costs.
14. In appeals from probate courts or justices' courts, costs how adjudged
agCLinst appellant.
15. Co!'ts, how adjudged in fa7'01' of appellant.
16. Appeal not prosecuted, judgment to be
affirmed, &c.

17. In appeals or writs of error from dis
trict courts, costs how adjudged.
18. Costs in equity, how adjudged.
19. In suits no contracts made with territory, &c., costs how adjudged.
20. General judgment for costs against the
territory not to be given, &c.
21. Person to whose use action is brought,
liable to pay costs ; judgment for
costs in such cases, effect of.
22. Costs in petition for partition, huw regulated and adjudged.
23. When tender is made before suit, plaintiff not to recover costs.
24. Tender in court after suit brought,
when plaintiff shall pay all costs from
the time of such tender.
25. Duty of clerk in taxing bills of costs.
26. Retaxation of costs, when made; effect
thereof.
27. Supreme court to retax costs, when.
28. Costs of retaxation to be paid by clerk.
29. Clerks of inferior courts, in appeals or
writs of error, shall append to transcript to supreme court, a concise index, &c.; failure of clt:rk of supreme
<'{lurt to make out record ; his fees
therefor.
30. Construction of foregointr section.
31. Fee bills and executions for costs, when
to be issued.
32. Judgment for costs and damages to be
rendered against attorney, when.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. In all actions on office bonds for the use of any person,
actions on the bonds of executors, administrators, or guardians,
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qui tam actions, actions on penal statutes when the penalty is given
to the informer, and in all cases in law or equity where the plaintiff,
or person for whose use the action is to be commenced, shall not be
a resident of this Territory, the plaintiff, or person for whose use the
action is to be commenced, shall, before he institute such suit, file
with the clerk of the court in which the action is to be commenced,
the written undertaking of some person being a resident of this
Territory, whereby he shall acknowledge himself bound to pay all
costs which may accrue in such action; and if any such action shall
be commenced without filing such undertaking, the court, on motion,
may dismiss the same, unless such undertaking be filed before the
motion is determined, and the attorney of the plaintiff shall be ruled
to pay all costs accruing thereon.*
SEc. 2. If, at any time after the commencement of any suit by a
resident of this Territory, he shall become non-resident, or in any
case the court shall be satisfied that any plaintiff is unable to pay the
costs of suit, or that he is so unsettled as to endanger the officers of
the court with respect to their legal demands, the court shall, on
motion of the defendant, or any oiiicer of the court, rule the plaintiff,
on or before a day in such rule named, to give security for the
payment of the costs in such suit; and if such plaintiff shall fail, on
or before the day in such rule named, to file the undertaking of some
responsible person, being a resident of this Territory, whereby he
shall bind himself to pay all costs which have accrued or may accrue
in such action, the court may, on motion, dismiss the suit) unless
such undertaking shall be filed before the motion is determined. t
SEc. 3. On an appeal from a justice of the peace to the circuit
court) if the plaintiff be appellee, he shall not be required to give
security for costs.
SEc. 4. If any court shall, before or after the commencement of any
suit pending before it, be satisfied that the plaintiff is a poor person,
and unable to prosecute his or her suit, and pay the costs and
expenses thereof, such court may, in its discretion, permit him or her
to commence and prosecute his or her action, as a poor person; and
thereupon such poor person shall have all necessary process and
proceedings, as in other cases, without fees, tax, or charges; and the
court may assign to such person counsel~ who, as well as all other
officers of the court, shall perform their duties in such suit without
fee or reward; but if judgment is entered for the plaintiff, costs shall
be recovered, which shall be collected for the use of the officers of the
court.
SEc. 5. If any person file before ·any clerk, in vacation, an affidavit
that he has a just and subsisting cause of action, on which he
proposes to bring a suit, and that he is unable to pay the costs, the
* Fint. This section does not apply to suits commenced in a justice's court; McCurdy vs.
Gibson and Brown, 8 Missouri Rep., 549.
Second. A bond to the defendant, and to the several officers, and to all others interested,
for the payment of all costs which may be awarded to be paid, is good and sufficient under
this section; Braggs vs. Lanning- and others, 1 Missouri Rep., 261.
t A judgment will not be reversed because a motion to rule the party to give security for
costs remained undecided; Morgan vs. Taggart, 1 Missouri Rep.,
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clerk shall issue an original writ, without fees, for the same. But
the court may, in its discretion, refuse or permit the further
prosecution of the suit.
SEc. 6. In all civil actions, or proceedings of any kind, the party
prevailing shall recover his costs against the other party, except in
those cases in which a different provision is made by law.*
SEc. 7. On all motions, the court may give or refuse costs, at its
discretion, unless where it is otherwise provided by law.
SEc. 8. When any defendant in any action shall plead several
matters, any whereof shall, upon demurrer joined, be adjudged
insufficient, or if a verdict shall be found on any issue in the case for
the plaintiff, costs shall be given at the discretion of the court.
SEc. 9. Where there are several counts in any declaration, ancl any
one of them be adjudged insufficient, or a verdict, on any issue joined
thereon, shall be found for the defendant, costs shall be awarded at
the discretion of the court.
SEc. 10. \.Vhere several persons are made defendants to any action,
and any one or more of them shall have judgment in his favor, every
person so having judgment shall recover his costs in like manner as
if such judgment had been entered in favor of all the defendants,
unless it shall appear to the court that there was reasonable cause for
making such person defendant to such action.
SEc. 11. In all actions ex delicto, the damages claimed in the
declaration shall determine the jurisdiction of the court, and if the
plaintiff recover any damages, he shall recover his costs.
SEc. 12. In all actions of debt, covenant and assumpsit, and all
other actions founded on contract, if the plaintiff recover an amount
which, exclusive of interest, is below the jurisdiction of the court,
unless the plaintiff's claim, as established on the trial, shall be
reduced, by set-offs, to an amount below the jurisdiction of the court,
he shall recover judgment therein; but the costs shall be adjudged
against him.
SEc. 13. In all cases where either party shall sue out a certiorari
upon any judgment where the same shall be allowed by law, the
successful party in the superior court shall recover costs in both
courts.
SEc. 14. When an appeal shall be taken from a judgment of a
probate court, or other inferior tribunal, against the appellant, the
costs shall be adjudged in the following cases, as follows : First. If
the judgment be affirmed, or the appellee, in a trial de novo, shall recover as much, or more, than the amount of the judgment below, the
appellant shall pay costs in both courts. Second. If the judgment be
reversed, and the judgment of the appellate court be in favor of the
appellant, the appellee shall pay costs in both courts. TMrd. If the
appellant shall) at any time before his appeal is perfected, tender and
offer to pay to the appellee any portion of the judgment, which shall
not be accepted in satisfaction) and the appellee shall not, in the appellate court, recover more than the amount so tendered and refused,
*On a plea of release, pleaded pttis darrein coutinu:tncc, ('!H<t should be awarded to the
plaintiff to the time of filing; to the defendant at'tcr that tirue; Nettles vs. Sweazea and
others, 2 Missouri Rep., 100.
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he shall pay costs in the appellate court. Fourth. If no such tender
shall have been made, and the appellee recover any sum in the appellate court; or if, after such tender and refusal, the appellee shall
recover more than the amount tendered, the appellant shall pay costs
in both courts.
SEc. 15. If such appeal shall be from a judgment in favor of the
appellant, costs shall be adjudged in the following cases, as follows:
First. If the judgment appealed from shall be affirmed, or, upon a
trial de novo, the appellant shall not recover more than the judgment
below, he shall pay the costs of the appellate court. Second. If, on
the appeal, the appellant recover nothing, or the judgment be against
him, he shall pay costs in both courts. Third. If the appellant
recover more than the judgment below, he shall recover costs in
both courts.
SEc. 16. In all cases when an appeal from a judgment of the inferior
court, or a justice of the peace, shall not be prosecuted by the appellant according to law, the judgment shall be affirmed, and the costs
adjudged accordingly.
SEc. 17. If any person shall sue out a writ of error on, or take an
appeal from, a judgment of a district or other court, in au action at
law, and the judgment shall be affirmed, or the writ of error or appeal
discontinued or quashed, or the plaintiff in error or appellant nonsuited, the defendants in error or appellee shall recover his costs;
and if the judgment be reversed, the appellant or plaintiff' in error
shall recover his costs.
SEc. 18. Upon the complainant dismissing his bill in equity, or defendant dismissing the same for want of prosecution, the defendant
shall recover against the complainant his costs ; and in all other cases
in equity, it shall be in the discretion of the court to award costs or
not, except in those cases in which a different provision is made by
law.
SEc. 19. In suits upon obligations, bonds, or other specialties, or
on contracts express or implied, made to or with the Territory, or the
governor thereof, or any other person to the use of the Territory, or
to a county or the use of a county, and not brought on the relation,
or in behalf, or for the use of any private person, if the plain~i:ff shall
recover any debt or damage, costs shall also be recovered as 1n other
cases; but if such plaintiff suffer a discontinuance, or be non-suited,
or non prossed, or if a verdict shall be found in favor of the defendant,
he shall recover his costs.
SEC. 20. In all such cases, the judgment against the Territory or
county shall not be for costs generally, but the ammlnt thereof shall
be expressed in the judgmen·t, and no such judgment shall afterwards
be amended so as to increase the amount for which it was originally
entered; and, upon a transcript of such judgment, together with a
certified copy of the fee-bill, showing the items of costs, being presented to the auditor of public accounts, or the tribunal transacting
county business, the same shaH be audited and allowed.
SEc. 21. When any suit or proceeding instituted in the name of the
Territory or any county, on the relation, or in the behalf, or for the
use of any private person, and where a suit shall be commenced in
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the name of one person to the use of another, the person for whose
use tl e action is brought shall be held liable to the payment of all
costs. And in all such cases, as well when there is security for costs,
or where the attorney is liable for the same, judgment for the costs
shall be rendered against the person for whose use the action is brought,
the security, or attorney, in like manner and to the same extent as if
the suit or proceeding had been instituted in his own name.
SEc. 22. In all cases founded on the statute concerning the partition of land, the petitioner or petitioners shall pay all costs in the
first instance, but shall be entitled to judgment against each of the
parties interested in the partition, for such part of the whole costs attending the proceeding as shall be vropertionate to the amount of his
interest~ unless the lands shall have been sold in order to make partition, in which case the court shall apportion the costs among the
several parties, and cause the same to be paid out of the money arising
from such sale, or a fee-bill may issue for the collection of the costs.
SEc. 23. That in all actions where, before suit brought, tender shall
be made and full payment offered, by discount or otherwise, in such
specie as the party by contract or agreement ought to do, and the
party to ·whom such tender shall be made cloth refuse the same, and yet
afterwards will sue for the debt or goods so tendered, the plaintiff shall
not recover any costs in such suit, but the defendant shall recover costs
as if judgment in the cause had gone in his favor upon the merits.
SEc. 24. That if, in any suit pending, the defendant shall at any
time bring into court, and deposit with the clerk, for the use of the plaintiff, the amount of the debt or damages he admits to be due, together
with all costs that have then accrued, and the plaintiff shall refuse to
accept the same in discharge of his suit, and shall not afterwards recover a larger sum than the sum so brought into court, exclusive of
interest and costs, he shall pay all costs that may accrue from and
after the time such money was so brought in and deposited as aforesaid.
SEc. 25. The clerk shall tax and subscribe all bills of costs arising
in any cause or proceedingR instituted or adjudged in the court of which
he is the clerk, agreeably to fees which shall for the time being be allowed by law) and shall in no case allow any item or charge, unless
the service for which it was made was actually performed in the cause.
SEc. 26. Any person aggrievcu by the taxation of a bill of costs,
may, upon application, have the same re-taxed by the court in which
the action or proceeding was had, and in such re-taxation all errors
shall be corrected by the court; and if the party aggrieved shall have
paid any unlawful charge by reason of the first taxation, the clerk
shall pay the costs of re-taxation, and also, to the party aggrieved, the
amount which he may have paid by reason of the allowing of such
unlawful charge.
SEc. 27. In all cases of appeal and writs of error in the supreme
court, it shall be the duty of that court, whenever the transcript of a
record shall contain any unnecessary matter had before the inferior
court, to re-tax the bill of costs of the clerk of the inferior court, although no motion for that purpose is made by either party; and when
the fees for such unnecessary matter, contained in the transcript of the
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record, shall have been paid to the clerk of the inferior court, the supreme court shall order the same to be refundeu, which order may be
enforced by attachment.
SEc. 28. Costs attending the correction of every bill of costs, and
enforcing the order to refund, as provided in the preceding section,
shall be paid by the clerk improperly charging fees.
SEc. 29. The clerk of the inferior court shall append to the transcript of the record for the supreme court, on appeals and writs of error,
a concise index, refe~Ting) by number, to the pages on which are contained the proceedings preparatory to the commencement. of the suit,
the declaration or bill, writ, amended declaration or bill, the pleadings
and the action of the court thereon, all motions and the action of the
court thereon, and the exceptions thereto, the default of either party,
and the judgment or decree thereon, writ of enquiry, verdict, final
judgment, bill of exceptions, evidence of each witness, and all the subsequent steps in the cause: and the proceedings shall be stated in
the transcript in the order in which they transpired in court ; and if
any record be made out otherwise, or in a manner not legible, it shall
be the uuty of the supreme court, although no motion for that purpose
be made, to direct their clerk to make out a proper record, if practicable, from the transcript certified by the clerk from below, and the
clerk of the supreme court shall receive, as a compensation for hisservices herein, the fees allowed by law to the clerk of the inforior court
for the transcript, who shall not be entitled to any fee therefor; and
if he has received the same, the court shall order him to pay it to the
clerk of the supreme court, and may enforce such order by attachment.
SEc. 30. Nothing contained in the foregoing section shall be construed to require the insertion of any matter, in the transcript of the
record of a cause, which is not necessary for its proper determination
in the supreme court.
SEc. 31. In all cases where either party shall be adjudged to pay
costs before final judgment, the party in whose favor such costs are
aLljudged shall hate a fee-bill therefor; and for costs awarded upon
final judgment execution may be issued.
SEc. 32. If an attorney or counsellor at law shall commence any
action nncl fail to prosecute the same, or if any action so commenced
shall be dismissed for want of his attention, or if he shall bring the
action wrong and it be necessary to enter a non-suit, or if it shall be
made to a1)pcar to the court that the action was erroneously brought,
dismi:;sed, or non-suit entered in consequence, tho court shall enter up
judgment against any such attorney or counsellor at law, for the full
amount of the costs thereby incurred; and all damages in consequence
thereof.
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ARTICLE II.
Of costs in c1·iminal cases.

1. What costs in capital cases shall be
2

3.

4.
5
6.
7

8.
9.

10.
11.

paid by the Territory.
In what cases costs shall be paid by
county.
In capital cases, in case of acquittal,
Territory to pay costs. In all other
cases of acquittal, costs to be paid by
county.
Informer or prosecutor to pay costs,
when.
lf public officer prosecutes, when costs
to be paid by county.
Prosecutors in misdemeanors liable fo r
costs unless grand jury determine
that county shall pay.
If a person charged with an offence is
discharged by officer, prosecutor to
pay costs, unless, &c. Officer to issue
execution, when. Proceedings, when
certified to probate court
Costs not to be taxed against Territory
ot· county.
If a person charged with felony is discharged by examining officer, or is
committed, &c., costs to be paid by
Territory, when.
In certain cases, jury to determine
whether prosecutor or county to pay
costs.
No fees except for board, &c., shall be
paid by Territory or county on conviction.

12. Convicted slave shall be sold to pay
costs, unless, &c.
13. Officer how to proceed in selling slave.
Proceeds, how applied.
14. When slave is reprieved, &c., shall be
sold to satisfy costs.
15. When convicted and executed, Territory to pay costs.
16. Subpcenas in criminal cases, how and
when issued. Duty of clerk.
17. Witness recognized or subpcenaed, shall
attend till discharged.
18. Court to make allowance for ironing
prisoner, when.
19. Fines, penalties, and forfeitures incurred
in any county, shall be paid into the
treasury thereof, for the benefit of
said county.
20. Clerk to deliver fee bills to circuit attorney, when. Failing to perform such
duty, treble the amount of costs to
be recovered against him.
21. Duty of judge and circuit attorney to
examine fee bills. Shall certify to
auditor or county court.
22. Original fee bill to be preserved by
clerk.
23. Costs not to be taxed against Territory
or county for more than three witnesses to one fact.

Be it enacted by the goverrnor and legislative assembly of the Territory of
Kansas, as follows :
SEc. 1. The costs shall be paid by the Territory in all capital cases
in which the defendant shall be convicted) and shall be unable to pay
them ; and in all cases in which thA defendant shall be sentenced to
imprisonment, and shall be unable to pay them.
SEc. 2. The county in which the indictment is found shall pay the
costs in all cases when the defendant is sentenced to imprisonment in
the county jail and fine, or to either of these modes of punishment,
and is unable to pay them.
SEc. 3. In all capital cases, and those in which imprisonment is the
sole punishment for the offence, if the defendant is acquitted, the costs
shall be paid by the Territory; and in all other trials on indictments,
if the defendant is acquitted, the costs shall be paid by the county,
unless in those in which the prosecutor shall be adjudged to pay them.
SEc. 4. In all prosecutions for any fine, penalty, or forfeiture, instituted otherwise than by indictment, unless the same is commenced by
the attorney general, or district attorney, or some other officer whose
duty it is to institute the same, the informer, or person commencing
the prosecution, although he may not be entitled to any part of the
said fine, penalty, or forfeiture, shall be adjudged to pay all costs, if
the defendant is acquitted.
SEc. 5. If such prosecutions are commenced by a public officer whose
duty it is to institute the same, if the defendant is acquitted, or is convicted and unable to pay the costs, the same shall be paid by the county.
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SEc. 6. In all cases, except a felony, where any person shall be
committed, or recognized to answer a criminal offence, and no indictment shall be found against such person, the prosecutor shall be liable
for the costs, unless the grand jury taking the matter in consideration
shall determine that the county and not the prosecutor shall pay the
same ; and the opinion of a majority of the grand jury, certified by
the foreman, stating who shall be liable for costs, shall be conclusive
on the court in rendering judgment for the same.
SEc. 7. If a person charged with an offence less than a felony shall
be discharged by the officer taking his examination, the costs shall be
paid by the prosecutor, or person on whose oath or information the
same shall have been instituted, unless the officer shall certify that
there was probable cause for the prosecution, in which event they shall
be paid by the county in which the offence was committed. When
the prosecutor is condemned to pay the costs, the officer taking the
examination shall issue execution for them forthwith, if demanded.
\Vhen the bill of costs shall be certified to the tribunal transacting
county business for payment, the same shall be strictly examined by
the tribunal, and no allowance shall be made but for such services as
are expressly compensated by law.
SEc. 8. In all prosecutions instituted otherwise than by indictment,
if the offender is convicted and unable to pay the costs, the same shall
not be taxed against the Territory or county.
SEc. 9. If a person charged with a felony shall be discharged by
the officer taking his examination, or if recognized or committed for
any such offence, and no indictment be preferred against him, the
costs shall be paid by the Territory, which shall be certified for allowance in the manner hereinafter declared.
SEc. 10. If upon the trial of an indictment whereon the name of
a prosecutor is endorsed as such, according to law, the jury shall
acquit the defendant, they shall determine and return, together with
their verdict, whether the prosecutor or the county shall pay the costs,
and the court shall render judgment accordingly.
SEc. 11. Whenever any person shall be convicted of any crime or
misdemeanor, no costs incurred on his part, except fees for board, shall
be 1mid by the Territory or county.
SEc. 12. If a slave shall be convicted of any offence in a case
where, if the convict was a free person he would be liable to pay costs,
such slave shall be sold to satisfy such costs, unless the master or owner
appear and pay the same within sixty days after they become due.*
Sgc. 13. The sheriff or officer having the custody of such slave
shall detain him, and if the costs be not paid within the time specified,
shall proceed to sell such slave, on the same notice, in the same manner, as near as may be, as on sales of personal property under execution, and the proceeds hall be applied, first, to the payment of costs
and expenses of sale, and the balance paid to tbe owner on demand.
SEc. 14. Any slave convicted of a capital offence, who shall be
reprieved or pardoned by the executive, shall be sold to satisfy the
*The words •· owner or master," in this section, are synonymous, and mean the owner, and
not the temporary master of the slave. Raed vs. Circuit Court of Howard county, 6 Misso_uri Rep., 44.

Ex. Doc. 23--12

178

COS'l'S.

costs, unless the owner or master appear and pay the same within tl1e
time prescribed in the second preceding section.
SEc. 15. If a slave be convicted of any capital offence and exccuteu,
the costs shall be paid by the Territory.
SEc. 16. No subprena for a witness in any criminal case shall he
issued unless the name of such witness is endorsed on the indictment.
or the prosecuting attorney, or the prosecutor in the cause, or the cle~
fendant or his attorney, shall order the same; and no subprena shall
be issued for any witness unless the accused is in custody, or on bail,
or unless the clerk shall be satisfied that he will be in attendance on
the court at the return term of the process; and all costs unnecessarily
incurred by a violation of this provision shall be taxed against the
clerk.
SEc. 17. Whenever a witness in a criminal case is once recognized
or subprenaed, he shall attend under the same until he is discharged
by the court, and no costs shall be allowed for any subsequent recognizance or subprena against the same witness.
SHe. 18. Whenever the tribunal transacting county business of
any county in which the offender shall have committed any crime for
which he is imprisoned, may be satisfied of the necessity of so doing,
they may make an allowance for ironing the prisoner, and may allow
a moderate compensation for medical services, fuel, bedding, and menial
attendance for any prisoner, which shall be paid out of the county
treasury.
SEc. 19. All fines and penalties'imposed, and all forfeitures incurred, in any county, shall be paid into the treasury thereof, for the
benefit of said county.
SEc. 20. The clerks of the several courts in this Territory, in which
any criminal cause shall have been determined, or continued generall)·,
and in which the Territory or county shall be liable for the costs, shall.
before the next term succeeding that during which the cause shall have
been determined or continued, tax all costs which shall have accrued
in the same, and make out and deliver to the prosecuting attorney of
said court, within the time aforesaid, a complete fee-bill, specifying
each item of service and the fee therefor; and if any clerk fail to perform the duties hereby enjoined on him, any person injured by such
neglect may, by motion in the said court, giving two days' notice
thereof, which may be served on the clerk or his deputy, recover against
the clerk treble the amount of costs to which he is entitled in the cause
in which the clerk shall have failed to make ~mt and deliver to the
prosecuting attorney a fee-bill.
SEc. 21. It shall be the duty of the judge and prosecuting attorney
of every court in this Territory having criminal jurisdiction, to meet
together in term time, and examine strictly each bill of costs which
shall have been delivered to the prosecuting attorney of said court, for
allowance against the Territory or county, and ascertain, as far as
practicable) whether the services have been rendered for which charges
are made, and whether compensation is expressly given by law for the
services charged, or whether greater charges are made than the law
authorizes ; and if they shall find that the said fee-bill has been made
out in conformity to law, and if not, after correcting all errors therein,
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they shall certify to the auditor of public accounts, or clerk of the
tribunal transacting county business, accordingly as the Territory or
county is liable, the amount of costs due by the Territory or county on
the said fee-bill, which shall be delivered to the clerk to be collected
without delay, and paid over to those entitled to the fees allowed.
And any clerk failing to collect said fees, or having collected them and
shall refuse to pay the same on demand, shall be subject to the penalties prescribed in the preceding section, to be recovered in like manner.
SEc. 22. The original fee-bill) signed by the judge and prosecuting
attorney, a copy of which shall be certified to the auditor of public
accounts, or tribunal transacting county business, shall be carefully
preserved by the clerk, in his office) and shall be evidence of the facts
therein contained, without further proof.
SEc. 23. The judge and prosecuting attorney shall be careful and
not tax the Territory or any county with more than the costs of three
witnesses to establish any one fact.
This act to take effect and be in force from and after its passage.

CHAPTER XXX.
COUNTIES.

An act defining the boundaries of the several counties of the Territory
of Kansas.
1 Johnson.
2. Lykins.
3. Linn.
4. Bourbon.
5. McGee.
6. Douglas.
7. Franklin.
8. Anderson.
9. Allen.
10. Dorn.
11. Shaw!ilee.
12. Weller.
13. Coffey.
14. Woodson.
15. Wilson.
16. Richardson.
17. Breckenridge.
18. Madison.
19. Greenwood.
20. Godfroy.

§ 21. Davis.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

35.
36.
37.
38.

Wise.
Butler.
Hunter.
Doniphan.
Atchison.
Leavenworth.
Browne.
Jefferson.
Nemaha.
Calhoun.
Marshall.
Riley.
Counties to be attached for civil and
military purposes.
Of seats of justice of counties.
Seats of justice to be located; how.
Inhabitants; to what counties attached.
Boundary lines; how defined.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. The county of Johnson shall be bounded as follows :
Beginning in the main channel of the Kansas (Kaw) river, at the
point where said channel crosses the Missouri line; thence south on
said Missouri line twenty-six (26) miles; thence west twenty-four (24)
miles; thence north to the main channel of the Kansas or Kaw river;
thence down said channel to the place of beginning.
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SEc. 2. The county of Lykins shall be bounded as follows: Beginning at the southeast corner of Johnson county; thence south
twenty-four (24) miles; thence west twenty-four (24) miles; thence
north twenty-four (24) miles to the southwest corner of Johnson
county; thence east twenty-four (24) miles to the place of beginning.
SEc. 3. The county of Linn shall be bounded as follows: Beginning
at the southeast corner of Lykins county; thence south twenty-four
(24) miles; thence west twenty-four (24) miles; thence north twentyfour (24) miles; thence east twenty-four (24) miles to the place of beginning.
SEc. 4. The county of Bourbon shall be bounded as follows: Beginning at the southeast corner of Linn county; thence south thirty
(30) miles; thence west twenty-four (24) miles; thence north thirty
(30) miles; thence east twenty-four (24) miles to the place of beginning.
SEc. 5. The county of McGee shall be bounded as follows: Beginning at the southeast corner of Bourbon county; thence south to
the southern boundary of this Territory ; thence west on said. boundary twenty-four (24) miles; thence north to a point due west of the
place of beginning; thence east twenty-four (24) miles to the place of
beginning.
SEc. 6. The county of Douglas shall be bounded as follows: Beginning at the main channel of the Kansas Tiver, at the northwest
corner of tTohnson county; thence south to the southwest corner of
said Johnson county; thence west twenty-four (24) miles to a point
equi-distant between the limits (embraced in the original plats) of the
towns of Lecompton and Tecumseh.
SEc. 7. The county of Franklin shall be bounded as follows: Beginning at the southeast corner of Douglas county; thence south
twenty-four (24) miles; thence west twenty-four (24) miles; thence
east twenty-four (24) miles to the place of beginning.
SEc. 8. The county of Anderson shall be bounded as follows: Beginning at the southeast corner of Franklin county; thence south
twenty-four (24) miles; thence west twenty-four (24) miles; thence
north twenty-four (24) miles; thence east twenty-four (24) miles to
the place of beginning.
SEc. 9. The county of Allen shall be bounded as follows: Beginning
at the southeast corner of Anderson county; thence south thirty (30)
miles; thence west twenty-four (24) mjles; thence north thirty (30)
miles; thence east twenty-four (24) miles to the place of beginning.
SEc. 10. The county ofDorn shall be bounded as follows: Beginning
at the southeast corner of Allen county; thence south to the southern
boundary of this Territory; thence west twenty-four (24) miles; thence
north to a point due west of the southeast corner of said county of
Dorn; thence east twenty-four (24) miles to the place of beginning.
SEc. 11. The county of Shawnee shall be bounded as follows: Beginning at the southeast corner of Douglas county ; thence west
twenty-four (24) miles ; thence north to the main channel of the Kaw
or Kansas river; thence down said channel to the northwest corner
of Douglas county ; thence south to the place of beginning.
SEC. 12. The county of Weller shall be bounded as follows: Be-
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ginning at the southeast corner of Shawnee county ; thence south
twenty-four (24) miles; thence west twenty-four (24) miles; thence
north twenty-four (24) miles; thence east twenty-four (24) miles
to the place of beginning.
SEc. 13. The county of Coffey shall be bounded as follows: Beginning at the southeast corner of the county of Weller; thence south
twenty-four (24) miles ; thence west twenty-four (24) miles; thence
north twenty-four (24) miles ; thence east twenty-four (24) miles; to
the place of beginning.
SEc. 14. The county of Woodson shall be bounded as follows: Beginning at the southeast corner of the county of Coffey ; thence south
thirty (30)miles; thence west twenty-four (24) miles; thence north thirty
(30) mileR; thence east twenty-four (24) miles to the place of beginning.
SEc. 15. The county of Wilson shall be bounded as follows: Beginning at the southeast corner of the county of Woodson ; thence south
to the southern boundary of the territory; thence west twenty-four
(24) miles; thence north twenty-four (24) miles to a point west of the
11lace of beginning ; thence east twenty-four (24) miles to the place of
beginning.
SEc. 16. The county of Richardson shall be bounded as follows:
Beginning at the southwest corner of Shawnee county; thence west
twenty-four (24) miles; thence north to the main channel of the Kaw
or Kansas river ; thence down said channel to the northwest corner
of Shawnee county; thence south to the place of beginning.
SEc. 17. The county of Breckenridge shall be bounded as follows:
Beginning at the southeast corner of Richardson county; thence south
twenty-four (24) miles; thence west twenty-four (24) miles; thence
north twenty-four (24) miles; thence east twenty-four (24) miles to the
place of beginning.
SEc. 18. The county of Madison shaH be bounded as follows : Beginning at the southeast corner of the county of Breckenridge; thence
south twenty-four (24) miles; thence west twenty-four (24) miles ;
thence north twenty-four (24) miles; thence east twenty-four (24)
miles to the place of beginning.
DJ. 19. The county of Greenwood shall be bounded as follows:
ginning at the southeast corner of the county of Madison; thence
aoutb thirty (30) miles; thence west twenty-four (24) miles; thence north
hirty (30) miles; thence east twenty-four (24) miles to the place of beginning.
EC. 20. The county of Godfroy shall be bounded as follows:
Beginning at the southeast corner of the county of Greenwood;
thence south to the southern boundary of the Territory ; thence west
twenty-four (24) miles; thence north to the southwest corner of
Greenwood; thence east twenty-four (24) miles to the place of beginning.
SEC. 21. The county of Davis shall be bounded as follows: Be~inning at the southwest corner of Richardson county; thence west thirty
(30) miles ; thence north to the main channel of the Smoky Hill Fork
of the Kansas river ; thence down said channel to the junction of said
channel with that of the Republican Fork; thence down the main
channel of the Kansas river to the northwest corner of said Richardson county; thence south to the place of beginning.
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SEc. 22. The county of Wise shall be bounded as follows: Beginning at the southwest corner of the county of Davis ; thence south
thirty (30) miles ; thence west thirty (30) miles ; thence north thirty
(30) miles; thence east thirty (30) miles to the place of beginning.
SEc. 23. The county of Butler shall be bounded as follows: Beginning at the southeast corner of Wise county; thence south thirty
(30) miles; thence west thirty (30) miles ; thence north thirty (30)
miles ; thence east thirty (30) miles to the place of beginning.
SEc. 24. The county of Hunter shall be bounded as follows: Beginning at the southeast corner of Butler county ; thence south to the
southern boundary of the Territory ; thence west thirty (30) miles;
thence north to a point west of the place of beginning ; thence east
thirty (30) mil~s to the place of beginning.
SEc. 25. The county of Doniphan shall be bounded as follows:
Beginning where the line between Kansas and Nebraska strikes the
Missouri river ; thence west to the first township line ; thence south
twenty-four (24) miles; thence east to the range line which runs north
and south through the town of Atchison ; thence south to the middle
of Independence creek ; thence down the middle of said creek to the
Missouri river ; thence up said river in the middle of the main channel
thereof to the place of beginning: and Thomas J. B. Cramer, A.
Payne, and JYI. P. Rively are hereby appointed commissioners to
locate the seat of justice of said county of Doniphan, within six miles
of the geographical centre of said county. Said commissioners shall
meet at the house of James R. Whitehead on the first day of October
next, or as soon thereafter as practicable, and, after being duly sworn,
shall proceed to locate said seat of justice in accordance with the provisions of this act, and make a report of their proceedings to the tribunal transacting county business, which report shall be signed by
said commissioners, and shall be filed with the tribunal tranflacting
county business; and such location, when made) shall be the permanent seat of justice of said county.
SEc. 26. That the county of Atchison shall be bounded as follows:
Beginning at the southeast corner of the county of Doniphan; thence
west twenty-five (25) miles; thence south sixteen (16) miles; thence
east to the Mississippi river ; thence up said river to the place of beginning: Provided, That in no case shall the southern boundary of
Atchison county be run as to include the town of Kickapoo, or any
portion thereof, in the county of Atchison.
SEc. 27. That the county of Leavenworth shall be bounded as follows: Beginning at a point on the southern boundary of Atchison
county, due· north of a point four miles west of Dawson's crossing of
the Fort Riley road on Stranger creek; thence due sonth to the main
channel of Kansas river; thence down said channel to where said
channel crosses the channel of the Missouri river ; thence up said
channel of the Missouri river to the southeast corner of Atchison
county; thence along the southern boundary of ::;aid Atchison county
to the place of beginning.
SEc. 28. Browne county shall be bounded as follows : Beginning at
the southwest corner of Doniphan county; thence west twenty-four
(24) miles; thence south thirty (30) miles; thence east to tho west
line of Atchison county; thence north to the northwest corner of
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Atchison county; thence east with said north line of Atchison county
to the northwest corner of Doniphan county; thence north with said
west line of Doniphan county to the beginning.
SEc. 29. That the county of Jefferson shall be bounded as follows :
Beginning at the northwest corner of the county of Leavenworth;
thence west to the southwest corner of Atchison county; thence north
to the southeast corner of Browne county; thence west along the south
line of said county of Browne, opposite a point twenty-two (22) miles
west from the western boundary line of the county of Leavenworth ;
thence south to the main channel of the Kaw or Kansas river ; thence
down said channel to the south west corner of the county of Leavenworth ; thence north to the place of beginning.
SEc. 30. That the county of Nemaha shall be bounded as follows:
Beginning at the north west corner of the county of Browne ; thence
west to the northern boundary line twenty-four (24) miles; thence
south thirty (30) miles ; thence east twenty-four (24) miles ; thence
north thirty (30) miles to the place of beginning.
SEc. 31. That the county of Calhoun shall be bounded as follows:
Beginning at the north west corner of Jefferson county ; thence west
twenty-five (25) miles; thence south to the main channel of the Kansas
or Kaw river; thence along said channel to the southwest corner of
,Jefferson county ; thence north to the place of beginning.
SEc. 32. That the county of Marshall shall be bounded as follows:
Beginning at the north west corner of Nemaha county ; thence west on
the boundary line thirty (30) miles ; thence south thirty (30) miles ;
thence north thirty (30) miles to the place of beginning.
SEc. 33. That the county of Riley shall be bounded as follows: Beginning at the southwest corner of Marshall county; thence south to
the main channel of the Smoky Hill Fork of the Kan as river; thence
down said channel to the south west corner of the connty of Calhoun ;
thence north to the southeast corner of the county of Marshall; thence
west thirty (30) miles to the place of beginning.
Slilc. 34. That the counties of Weller and Richardson are hereby
attached to the county of Shawnee; and the counties of Madison, Butler and Wise to the county of Breckenridge; the county of Coffey to
the county of Anderson; the county of McGee to the county of Bourbon; and the counties of Greenwood, Hunter, Dorn, Wilson, Woodson and Godfroy to the county of Allen ; and the county of Browne to
the county of Doniphan; and the county of Davis to the county of
Riley, for civil and military purposes; and further, the inhabitants of
any county so attached shall not be taxed for local purposes in the county
to which they are so attached; and all that portion or strip of territory
between Calhoun and Riley counties, not belonging to either, shall be
attached to, and form a part of the county of Calhoun.
SEc. 35. That the town of Lecompton shall be the permanent seat of
justice of the county of Douglas. The town of Tecumseh to be the
permanent seat of justice for the county of Shawnee. Paola the permanent seat of justice of the county of Lykins. The town of Fort
Scott the permanent seat of justice of the county of Bourbon. The
town of Cofachique the permanent seat of justice of the county of Allen.
The town of Richmond the permanent seat of justice of the county of
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Nemaha. The town of Marysville the permanent seat of justice of the
county of Marshall. The town of Pawnee the permanent seat of justice
of the county of Riley. The town of Atchison the permanent seat of
justice of the county of Atchison. The town of Osawkee shall be the
permanent seat of justice of the county of Jefferson. The town of Calhoun the permanent seat of justice of the county of Calhoun. The permanent seat of justice of Johnson county shall be at the Gum Spring,
near the Shawnee Methodist meeting-house. The town of Columbia
shall be the permanent seat of justice of the county of Madison.
SEc. 36. All the counties not having permanent seats of justice
located as in the preceding section, shall be temporarily located by
the court transacting county business) and the inhabitants of said
counties shall, under the direction of the court transacting county
business, at the election on the second lVIonday in October next, held
for that purpose, elect three commissioners, who shall proceed to locate
said permanent seats of justice for said counties. Said commissioners,
so elected, shall receive three dollars per day for the time they may
be necessarily engaged in locating seats of justice, to be paid by the
county. The commissioners, so appointed for the county of Lynn,
shall locate the county seat of said county within three miles of
the geographical centre of said Lynn county: P1·ovided, nothing
herein contained shall apply, where otherwise provided by this act.
SEc. 37. That all the inhabitants residing west of the counties so
organized or attached shall be attached to the counties that they are
immediately west of.
SEc. 38. That after the lands of this Territory are surveyed and
subdivided by the government of the United States, the township,
section, or legal subdividing lines that shall come the nearest to the
boundaries described in the bill, shall be considered the lines here
defined.
This act shall take effect and be in force from and after its passage.

CHAPTER XXXI.
COUNTY BUILDINGS .

.An act regulating the erection of county buildings.
1. Court-house and jail to be created ;
where.
2. Tribunals to procure suitable places for
courts, &c.
3. Duties of tribunal transactmg county
business.

r

4. Tribunal to designate places on which
to erect buildings.
5. Duty of superintendent.
6. When payments may be made.
7. On what lands public buildings may be
erected.

Be it enacted by the governor and legislative assembly of the Ter1·itory
of Kansas, as follows :

SECTION 1. There shall be erected at the county seat of each county,
at the earliest practicable period after the organization of a county, and
the location of a county seat, a good and sufficient court-house and
jail, and such other public buildings as the exigencies may demand,
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which shall be constructed upon such plan and of such materials as
shall be prescribed by the tribunal transacting county business, and
under the supervision and contrcl of a commissioner of the county as
superintendent of public buildings.
SEc. 2. Until the erection of public buildings, the tribunal transacting county business shall procure, by rent or otherwise, suitable places
for the sitting of all courts, and some suitable place for the keeping
of the records of the county.
SEc. 3. Whenever the tribunal for the transaction of county business
shall determine by order to erect any public buildings, they shall
adopt and approve a plan therefor, determine upon an estimate of its
cost, and make an appropriation of the necessary amount of money
for such purpose; and, if necessary, may levy a special tax upon all
lawful objects of taxation, which shall not exceed the amount levied
for ordinary county purposes; and they shall make an order directing
the superintendent of public buildings to contract for the erection of
such public buildings, either to the lowest bidder by public outcry, or
upon 1wivate bids deposited with such superintendent, or in such other
manner as such tribunal may order: Provided, That such contracts
shall not exceed the amount appropriated for that purpose.
SEc. 4. The tribunal for the transaction of county business shall
designate the place on which to erect any county building, on any
grounds belonging to the county, or which may be donated or otherwise procured for that purpose at the county seat; or if a poor-house
or other building of that nature, upon such grounds in the county and
owned by thP. county as they may designate.
SEc. 5. The superintendent of public buildings shall take from the
contractor of any building let out, bond with approved security in a
penalty of at least double the amount of the contract, conditioned for
the faithful performance of the contract, as specified in such condition
to said bond.
SEc. 6. When payments upon such contract shall be by instalments,
the tribunal transacting county business shall, upon the certificate of
the superintendent of public buildings that a due proportion of the
work has been completed and executed according to contract, order a
warrant upon the county treasurer for such amount as may be due
upon the contract, payable out of the building fund or of any money
in the treasury not otherwise appropriated, as the tribunal may
order.
SEC. 7. Any and all public buildings provided for in this act may
be erected upon any public lands to which the title of the United
States may not have been extinguished, either within or without the
limits of any town or city : Provided, That the tribunal transacting
county business shall have a reasonable assurance of a title thereto
in prOSJlective.
This act shall take effect and be in force from and after its passage.
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CHAPTER XXXII.
COUNTY TREASURER .

.An .Act to establish the office of county treasurer.
§ 1. Office of county treasurer established.
2. County treasurer, how appointed and
when elected .
3. To give bond for faithful performance,
&c.

4. To keep his office at the county seat
5. To pay warrants drawn on him.
6. To make an annual settlement.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That there is hereby established in each county within
this Territory the office of county treasurer.
SEc. 2. The tribunal transacting county business in each county
shall appoint a county treasurer, who shall hold his o·ffice until the
election for members of the legislative assembly in the year eighteen
hundred and fifty-seven; when his successor shall be elected by the
qualified voters of the county, and until his successor ~hall be duly
qualified; and the person thus elected, and every person thereafter
elected to the office of county treasurer, shall be thus chosen, and
shall hold his office for the term of two years, ur until his successor
is duly qualified.
SEc. 3. The county treasurer sha.ll give bond to the Territory of
Kansas, in such sum as may be prescribed by the tribunal transacting county business, with two or more good and sufficient securities,
conditioned that he will faithfully perform all the duties of his office,
and duly account for and pay over, when lawfully required so to do,
all moneys that may come to his hands by virtue of his office.
SEc. 4. The county treasurer shall keep his office at the county
seat of the county, and he shall procure at the expense of tho county,
all needful books and stationery for the use of his office; and the
tribunal transacting county business shall audit and allow all necessary costs of books and stationery for the office of treasurer, as
aforesaid.
SEc. 5. The county treasurer shall pay, out of the proper fund, all
warrants drawn upon him by competent authority, so far as he may
have in his hands funds belonging to such fund.
SEc. 6. The county treasurer shall make an annual settlement of
his accounts with the tribunal transacting county business, which
settlements shall be spread at full upon the records of the tribunal
aforesaid.
This act to take effect and be in force from and after its passage.
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CHAPTER XXXIII.
COUNTfES OF WASHINGTON AND MARION.

An Act establishing the counties of Washington and JJ!farion, and to define
the boundaTies ther-eof.
§ I. Boundaries of Washington county.
2. Boundaries of Marion county.

I§

3. To be attached to the county of Allen.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That all that Territory comprised within the following
limits, to wit: Commencing at the southern boundary of the Territory of Kansas, fifteen miles west of a due south course from the
mouth of the Walnut creek) on the Arkansas river, and running from
thence north one hundred miles, thence west to the east line of Arapaho county, thence south along said line to the south line of Kansas, thence east along the said line to the place of beginning, shall
constitute the county of Washington.
SEc. 2. All that Territory comprised within the following limits,
to wit: Commencing at the northeast corner of Washington county,
thence running clue east to the west line of Butler county, thence clue
south to the southern line of the Territory of Kansas, thence west a1ong
said. line to the east line of Washington county, thence north with said
line t0 place of beginning, shall constitute the county of Marion.
SEc. 3. The counties of vVashington and Marion shall be attached
to the county of Allen for judicial and other purposes.
rrhis act to take effect and be in force from and after its passage.

CHAPTER XXXIV.
COUNTY OF MADISON.

An Act attaching certain territory to the county of Madison.
1. County of Wise shall be attached to, &c.l § 3. Columbia the county seat of Madison
2 County of Breckenridge shall be attachcounty.
ed, &c.

Be it enacted by the governor and legislative assembly of the Territm·y of
Kansas) as follows :
SEcTION 1. The county of Wise shall be attached, for all civil, criminal, and military purposes, to the county of Madison.
SEc. 2. The county of Breckenridge is also attached to the county
of Madison for all civil, criminal, and military purposes.
SEr. 3. The town of Columbia is hereby declared to be the county
seat of Madison county, until the end of the next session of the legislative assembly.
This act to take effect and be in force from and after its passage.
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CHAPTER XXXV.
COUNTY OF ATCHISON.

An Act supplementary to ' ( An act defining the boundaries of Atchison
• county.''
SEc. 1. Additional territory attached to Atchison county.

Be it enacted by the governor and legislati,ve assembly of the Te1·ritory of
I(ansas, as follows :
SECTION 1. That the portion of Territory which lies north of the line
running due west from the southeast corner of Doniphan county, and
south of the south line of Doniphan county, is hereby declared to form
a part of Atch~son county.
This act to take effect and be in force from and after its passage.

CHAPTER XXXVI.
COUNTY OF ATCHISON.

An Act more especially to define the co,u nty boundaries of the cou'!'Lty of
Atchison.
1. Boundaries of the county of Atchison.
2. Reference to the town of Kickapoo.

Be it enacted by the gove'rnor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That the boundary of the county of Atchison shall be as
follows: Beginning at the southeast corner of the county of Doniphan,
thence west to the point where the line of Doniphan runs north; thence
along said line to the place where said line turns west; thence along
the said line of the county of Doniphan, to a point which would make
the northwest corner of the county of Atchison, twenty-five miles west
of the place of beginning; thence south sixteen miles ; thence east to
the main channel of the Missouri river ; thence up said channel to the
·place of beginning.
SEc. 2. Anything in the act to define the boundaries of the several
counties in Kansas Territory to the contrary notwithstanding, except
so much as refers to the town of Kickapoo.
This act to take effect and be in force from and after its passage.
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CHAPTER XXX VII.
COUNTY OF ARAPAHOE .

.An .Act to organize the county of Arapahoe, in the Territory of Kansas,
and to define the boundaries thereof.
1. Boundaries of Arapahoe county.
2. Allen P. Tibbitts made probate judge.
3. County officers shall hold their offices
at the county seat.
4. Probate judge shall have power to appoint certain officers.

5. Probate judge can fill any other office
not conflicting with his duties.
6. Appointment of county commissioners.
7. Appointment of clerk.
8. Justices of the peace; how appointed.
9. Sheriff and treasurer; how appoin1ed.
10. Officers to hold office until next election.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. All that part of the Territory of Kansas, described within
the following limits to wit: Beginning at the northeast corner of New
Mexico, running from thence north to the south line of Nebraska and
north line of Kansas; thence along said line to the east line of Utah
Territory; thence along said line between Utah and Kansas Territories, to where said line strikes New Mexico; thence along the line
between said New Mexico and the Territory of Kansas, to the place
of beginning, shall be, and is hereby, declared to constitute a county,
to be known as Arapahoe county.
SEc. 2. Allen P. Tibbitts is hereby appointed judge of the probate
court of Arapahoe county. Said court to be held at such place in said
county as the said judge shall deem best for the i!lterest of the citizens
of said county: Provided, always, That the place designated as the
county seat shall be one place of holding said court, at which place
shall be kept the records of saiu court, where all official business shall
be transacted· in vacation.
SEc. 3. All county officers shall hold their offices at said county
seat.
SEc. 4. The said judge of probate shall have power to appoint such
officers of the county as are specified in this act, but not appointed,
and justify the same; all such appointments made by judge of probate
shall be entered of record.
SEc. 5. The judge of probate shall not be ineligible to fill any other
office in the county, not conflicting with the duties of probate judge.
SEc. 6. Allen P. Tibbitts, Levi Mitchell, and Jonathan .Atwood are
hereby appointed commissioners to locate the county seat ; said county
seat to be known by the name of Mountain City; said commissioners,
so appointed, be and constitute the board of county commissioners to
transact county business.
SEc. 7. James Stringfellow is hereby appointed clerk of the county
or probate court, who, by virtue of his office, shall be ex officio recorder.
SEc. 8. rrhe said judge of probate shall have full power to appoint
a justice or justices of the peace within and for said county, who shall
hold his or their offices at the place designated by said judge.
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SEc. 9. There shall be appointed by said judge, one sheriff, one
treasurer, (who shall be ex-officio assessor,) and one surveyor.
SEc. 10. All persons appointed under the provisions of thjs act shall
hold their offices until the first general election thereafter, at which
time said offices shall be filled by elections.
This act to take effect and be in force from and after its passage.

CHAPTER XXXVIII.
COUNTY OF ARAPAHOE .

An Act in relation to Arapahoe county, and attaching certain territory.
§ 1. To elect one representative to

legisla-~

tive assembly.
2. To be attaehed to the county of Marshall.

§ 3. Other territory to be attached to the
county of Marshall.
4. Territory to be attached to the county
of Riley.

Be it enacted by the governm· and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. The county of Arapahoe shall, at the general election in
the year eighteen hundred and fifty-six, and at the general election
every year thereafter, elect one representative in the legislative assembly of the Territory of Kansas.
SEc. 2. The county of Arapahoe shall be attached to the county of
Marshall for all business purposes, properly cognizable in the district
court, arising under the laws of the United States or the laws of the
Territory of Kansas, and all causes or matters arising within the said
county of Arapahoe.
SEc. 3. All the territory lying due west of the county of Marshall
and east of the county of Arapahoe, shall be attached to the county
of Marshall for civil, criminal, and military purposes.
SEc. 4. All that country lying west of the county of Riley) and between the counties of Riley and Arapahoe, shall, for all civil, criminal,
and military purposes, be attached to the county of Riley.
This act to take effect and be in force from and after its rmssage.

CHAPTER XXXIX.
COUNTY ORGANIZATION.

An Act in relation to county organizations) powers, and privileges.
§ 1. Counties vested with corporate powers.
2. Real estate to be conveyed to county by
deed, &c.
3. Duty of tribunal transacting county
business.
4. All contracts, &c., valid, &c.

§ 5. Tribunal to perform certain duties.
6. Actions to proceed to final judgment.
Exception.
7. Of local or transitory actions.
8. Copy of declaration to be left with clerk.
9. Who to be jurors or witnesses.

SECTION 1. All counties which may be organized in the Territoi·~
are hereby vested with full and absolute corporate powers arid au-

COUNTY ORGANIZAT ON.

] 91

thority, and as such, by their name as a county, may sue and be sued,
implead and be impleaded, prosecute and defend in all courts, in all
matters in which such county may be a party in interest; and may
have and hold any amount of property) real, personal, or mixed,
which may be necessary for the transaction of their business for the
public accommodation, or for the public weal, or for the proper de·velopment of the resources of the Territory.
SEc. 2. All real estate acquired by any court, by purchase or otherwise, shall be conveyed to the county by deed in the name of the
county, and such conveyance shall vest in such county a fee simple
title, with full power to sell and dispose of the same for the benefit of
the county.
SEc. 3. The tribunal for the transaction of county business may, by
order, appoint, from time to time, as occasion may require, a commissioner, who shall hold his office for the term of twelve months, or for
the term necessary for the transaction of the special business for which
he was appointed; who having taken and subscribed the oath of office
prescribed by law, ancl caused the same to be endorsed on the certificate of his appointment, may, as such commissioner in behalf of such,
sell and dispose of any real or personal property belonging to such
county, and convey the same, if real estate, by deed duly executed
and acknowledged, and such deed shall vest in the purchaser all the
right, title, interest, and claim which the said county have in and to
such real estate at the time of such sale and conveyance; and such
commissioner shall receive such reasonable compensation for his services as may be allowed by the tribunal transacting county business.
SEc. 4. All notes, bonds, bills, contracts, covenants, agreements, or
writings made, whereby any person shall be bound to any county, or
to the inhabitants thereof, or to the governor, or any other person, in
whatever form, for the payment of money or any thing, or the performance of any matter or thing for the use of any county, shall be
as valid and effectual to vest in such county all the right, interest, and
actions which would be vested in any individual in any such contract,
made directly to him; and suits may be commenced and prosecuted
thereon in the name of such county, or in the name of the person to
whom they are made, to the use of the county, as fully a,nd effectually as any person may or can upon like notes, bills, bonds, contracts,
agreements, or writings, made to him.
SEc. 5. The tribunal transacting county business may, from time to
time, appoint an agent or agents to make any contract or contracts for
such county on behalf of such, for the erection, improvement, or repairs of any county building, bridge, culvert, or other structure
deemed neceRsary, or for any other purpose authorized by law; and
sucn agent, having taken the official oath prescribed by law, shall
have full power and authority to bind such county by contract duly
executed.
SEc. 6. All actions, local or transitory, against any county, may be
proceeded, commenced, and prosecuted to final judgment and execution in the district court of the county against which the action is
brought; but no court-house, jail, clerk's office, poor-house, or any

192

COUNTY SEAT

other public buildings, or the grounds on which they stand, shall be
subject to the execution of any creditor of such county.
SEc. 7. Any action, local or transitory, in which any county shall
be plaintiff, may be commenced and prosecuted to final judgment in
the county in which the defendant in such action resides.
SEc. 8. When any action shall be commenced against any county,
a copy of the declaration and summons shall be left with the clerk of
the tribunal for the transaction of county business at least :fifteen days
before the return day thereof.
SEc. 9. In all actions brought by or against any county, the inhabitants of the county, so suing or being sued, may be jurors or witnesses, if otherwise competent or qualified.
This act to take effect and be in force from and after its passage.

CHAPTER XL.
COUNTY SEAT .

.An .Act to provide for the location of the county seat of L eavenw01·th
county.
§ 1. Election to be held to locate the county
seat.

I§

2. Duty of tribunal transacting county
business.
3. Clerk to prepare poll-books.

Be it enacted by the governor and leg£slative assembly of the T erritory
K ansas, as follows:

of

SECTION 1. There shall be held at the towns of Kickapoo, Leavenworth, Delaware, Wyandotte City, Summerville, and Alexandria, in
the county of Leavenworth, on the second lVIonday in October, in the
year eighteen hundred and fifty-five, an election for the location of
the permanent county seat of said county of Leavenworth; and a poll
shall be opened at each of the phtces aforesaid, and every legal voter
of said county may vote for the place of his choice, and the place
having the highest number of votes shall be the permanent county
seat of said county.
SEc. 2. The tribunal for the transaction of county business shall, at
as early a day as practicable, and before the second Monday in October,
eighteen hundred and fifty-five, meet at such place as a maj ority of
the members of such tribunal shall agree upon and organize, and
shall immediately appoint three judges of election for each of the
places aforesaid, which judges shall take an oath faithfully t o discharge the duties of judges of such election, according to the laws
governing elections, and shall return the poll-books of the said election
to the clerk of the tribunal transacting county business; and such tribunal shall, within ten days after such election, meet at the place
agreed on in the former part of this section specified, or if they should
fail to meet within ten days, then at as early a day as practicable thereafter, and cast up the votes given for each place voted for, and shall
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declare the place having the highest number of votes the permanent
county seat of the said county of Leavenworth.
SEc. 3. The clerk of the tribunal transacting county business shall
prepare for each of the points in the first:section of this act mentiom~d
poll-books for said election ; but in the event that said clerk f: il to
furnish such poll-books, then such judges shall provide said pollbooks.
This act to take effect and be in force from and after its passage.

CHAPTER XLI.
DISTRICT COURT.

An Act prescribing the times of hold1.'ng the district courts.
1. Times of holding district court of first
judicial district.
2. Of second judicial district.

I§

3. Of third judicial district.
4. Times and places where district courts
are to be held in 1855.

Be it enacted by the gover;·nor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. The judicial courts of the first judicial district shall be
held at the following times: In the county of Doniphan, on the first
Mondays of March and August; in the county of Atchison, on the
second. Mondays of March aud August; in the county of Leavenworth,
on the third Mondays of March and August; in the county of Jefferson,
on the fourth Mondays of March and August; in the county of Calhoun, on the first Mondays of April and September, in the year one
thousand eight hundred and fifty-six, and on the same days in every
year thereafter.
SEc. 2. The district courts of the second judicial district shall be
held at the following times: In the county of Franklin, on the third
Mondays of April and September; in the county of Anderson, on the
fourth Mondays of April and September; in the county of Allen, on
the first Tuesdays of l\tiay and October; in the county of Bourbon, on
the second Mondays of May and October; in the county of Linn, on
the third Mondays of May and October; in the county of Lykins, on
the fourth Mondays of May and October ; in the county of Johnson,
on the first Mondays of June and November; and in the county of
Shawnee, on the second Mondays of June and November, in the year
oue thousand eight hundred and fifty-six, and on the same days in
every year thereafter.
SEc. 3. The district courts for the third judicial district shall be held
at the following times: In the county of Nemaha, on the third Mondays of June and November; in the county of Marshall, on the fourth
l\:fondays of June and November; in the county of Riley, on the second Mondays of July and December; in the county of Breckenridge,
on the third Momlays of July and December, in the year one thousand
eight hundred. and fifty-six, and on the same days in every year
thereafter.
SEc. 4. Thoro shall be held a district court for the year one thousand eight hundred and fifty-five at the following times and places:
Ex. Doc. 23--13
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In the county of Leavenworth, on the third :Monday in September; in
the county of Atchison, on the fourth Monday of September; in the
county of Doniphan, op the first Tuesday of October; in the county
of Jefferson, on the second Monday of October; in the county of Calhoun, on the third Monday of October; in the county of Douglas, on
the fourth Monday of October; in the county of Franklin, on the first
Monday of November; in the county of Anderson, on the second
Monday of November; in the county of Allen, on the third Monday
of November; in the county of Bourbon, on the fourth Monday of
November; in the county of Linn, on the second Monday of December; in the county of Lykins, on the third Monday of December; in
the county of Johnson, on the first Thursday after the third Monday in December; in the county of Shawnee, on the fourth Monday of
December; in the county of Nemaha, on the third Thursday of September; in the county of Marshall, on the fourth Thursday of September;
in the county of Riley, on the first Thursday of October; in the county
of Breckenridge, on the second Thursday of October; in the county of
:M"adison, on the third Thursday of October.
This act to take effect and be in force from and after its passage.

CHAPTER XLII.
DISTRICT COURTS.

An Act prescribing the }urisdiction of the supreme court in certain cases,
and for other purpose8.
1. Cases in which district court has exclu- § 4. Recognizance bound, &c.
5. Judges may hold adjourned terms.
sive jurisdiction; appellate jurisdiction.
'
6. In cases of appeal and ce1·tiorm·i, cause
to be tried de novo.
2. Powers of judges.
3. When a judge may hold court uut of
his district.

Be it enacted by the governor and legislative a.ssembly of the Territory
of Kan.sa.s, as follows :
SECTION 1. That, from and after the passage of this act, the district
court in and for the said Territory shall have exclusive jurisdiction in
all cases of equity whatsoever, and in all civil actions or suits within
their respective districts where the amount in controversy shall exceed
one hundred dollars, except in such cases where concurrent jurisdiction
may be given by law to some other court; and the said district court
shall have original and exclusive jurisdiction in all cases of crime and
misdemeanor whatsoever, committed in violation of the laws of this
territory, and appellate jurisdiction in all cases from the probate court
and justices of the peace, by appeals or a certiorari, except where otherwise provided by law; and the judges of the said district court shall
be conservators of the peace.
SEc. 2. The district court, or the judges thereof in vacation, shall
have power to award, throughout the Territory, returnable to the
proper district and county, all writs of attachment or process whatsoever ; and the said district court may fine or imprison for contempt
either to the court or its suits, mandates, or authority, provided the
fine shall not exceed the sum of one b.um,~red dollars, or the imprison-
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ment for a longer period than twenty-four hours, for any single contempt; though the said court may imprison within his discretion in
the event of the non-payment of the fine; and the said courts shall
have power and authority to do all things to maintain the dignity of
the court or the supremacy of the law.
SEc. 3. If from sickness, or from other cause, any judge shall be
unable to hold any court within his district, the judge or clerk of said
court shall notify one of the other judges, and it shall be the duty of
the judge so notified to hold said court or courts. If either of the said
judges of the said court shall fail to appear on the first day of the term
thereof, at the place of holding said court, the clerk thereof shall adjourn said court from day to day until 5 o'clock, p. m., of the third
day; and if the said judge has not appeared, the clerk shall adjourn
said court until the next regular term, unless the judges thereof shall
designate an earlier day.
SEc. 4. All persons bound to appear, and all recognizances made
returnable at any term of said court, shall be bound by their said recognizances to appear at the next succeeding term of said court. No
process, cause, proceeding, or writ on any case, civil or criminal, whatever, shall abate on account of the failure of any court to be holden at
the time specified by law, but shall stand continued. The adjournment of said district court shall not effect the validity, test, service, or
return of any process or writ made returnable to said court to a day of
such term, subsequently to the adjournment. All writs and process
whatsoever from the district court shall be tested by the name of the
presiding judge thereof.
SEc. 5. Either of the judges of the district court may hold an adjourned term of said court whenever it may be deemed necessary to
complete the unfinished business of said court.
SEc. 6. In all cases of appeals and certiorari from the court of probate or justices of the peace to the district court, the cause shall be
tried de novo; and in all cases of appeal or certiorari, the actor shall
~ive bond in double the amount in controversy, including costs, payable to the other party, conditioned to prosecute his said case to effect,
and to pay all damages and costs the other party may suffer and be a
party to : Provided, That all appeals shall be taken and· the bond
shaH be sealed and delivered to the judge of the court of probate or
the justices of the peace, and approved by them, within ten days after
the rendition of the said judgment, and notice thereof be served on the
other party.
This act to take effect and be in force from and after its passage.
CHAPTER XLIII.
DISTRICT COURT .

.An .Act to confirm and make valid certain acts of the first district court
of the Territory of Kansas.
SEc. 1. Acts of the first district court confirmed and made valid.

Whereas the honorable Samuel D. Lecompte, as judge of the first
district court, upon the application of H. Rich, a creditor of E. F.
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Barnard, late of this Territory, deceased, in the exercise of the chancery jurisdiction appertaining to the said court, did appoint R. L.
Ream to take charge of and preserve the personal effects of the said
E. F. Barnard until such time as, under the provisions of law enacted
by the legislative assembly, administration might be regularly granted
upon the estate of the said deceased, the said R. L. Ream giving
security, approved by the said judge, for the faithful performance of
the duty thereby imposed; and whereas, also, upon application of
Frederic Ewing, he, the said Frederic Ewing, was, by the same judge,
in the exercise of a like power, appointed to take charge of the personal effects of John Pan sen, late of said Territory, deceased, a bond
as in the above case being executed, with securities in the same manner approved : Therefore,
Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SEc. 1. That the acts of the said Samuel D. Lecompte, judge as
aforesaid, be and they are hereby confirmed and made valid, and that
the bonds so taken be and the same are hereby declared to be, to all
intents and purposes, binding and effectual; and that all and every
proceeding and order in the said cases be and the same are hereby
declared to be competent evidence in any suit or suits that may arise
in which the question of the fidelity of either of the persons, so approved in the performance of their duty, may come in question.
This act to take effect and be in force from and after its passage.

CHAPTER XJ_JIV.
PROBATE COURT.

An Act to establish a probate court, witlL the powers and duties of a bo(J,Td
of commissioners, and to define its ;"urisdiction.
§ 1. Probate judges, how and when elected. § 21. Authority to enforce obedience.
2. Who are eligible to the office.
22. Concurrent jurisdiction with district
3. Vacancies to be filled by county tribucourt in equity.
nal.
23. To hold four regular terms.
4. To hold office for four years.
24. Laws and statutes to govern.
5. Governor to commission probate judges.
25. Appeals from probate courts, how gov6. Probate court a court of record.
erned.
7. Expenses to be paid by county tribu26. Right of trial by jury.
nal.
27. When appeals to be taken.
8. In what matters probate court to have
28. Board of commissioners.
exclusive jurisdiction.
29. How constituted.
9. Probate court to have concurrent juris- · 30. Governor to commission.
diction.
31. Powers of the board.
10. frobate court to have concurrent juris32. To build bridges, &c.
diction with district court.
33. Shall appoint a clerk.
11. Whes judgment to be taken.
34. Shall appoint a county treasur~r.
12. Appeals from justice of the peace.
35. Powers of the board.
13. How appeals to be tried.
36. Majority to constitute a quorum.
14. May grant writs of injunction.
37. May adjourn.
15. May grant writs of habeas corpus
38. Seal of office; proviso.
Hi. May solemnize marriages, &c.
39. Term of their office.
17. To keep a record of all wills, bonds, , 40. Not prohibited from practice.
&c.
. 41. To keep his office at the county seat.
18. May issue mesne process.
42. Clerk of board to act as clerk of probate
19. All process to be attested.
when required.
20 Sheriff to attend court.
43. May hold adjourned terms.
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Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:

SEcTION 1. That there be and is hereby established in each county
of the Territory a probate court; and there shall be elected by joint
ballot of the legislative assembly, at the present session, a probate
judge for each county in the Territory, who shall hold his office until
the general election for members of the legislative assembly, in the
year eighteen hundred and fifty-seven, and until their successors are
duly elected, commissioned and qualified.
SEc. 2. No person shall be eligible to the office of probate judge, except he be a citizen of the United States, and an actual resident of the
Territory and of the county for which he is elected, for three months,
or at the time of the organization of the county, at the time of election.
SEc. 3. Should a vacancy happen, from any cause, in the office of
probate judge in any county, the same shall be filled by the tribunal
transacting county business, until the next session of the legislative
assembly ; and then the legislative assembly shall fill such vacancy by
joint vote for the unexpired term.
SEc. 4. At the general election for members of the legislative assembly for the year eighteen hundred and fifty-seven, and every rour year~
thereafter, there shall be elected by the qualified voters of each county
within this Territory a probate judge, who shall hold his office for the
term of four years, and until his successor is duly elected and qualified; and in case of tie in any election, the same shall be decided by
the tribunal transacting county business.
SEc. 5. Each judge of probate shall be commissioned by the governor, and shall take the oath of office prescribed by law, which oath
of office shall be endorsed on his commission, and such commission
shall be recorded in the records of his court.
SEc. 6. The probate court, as hereby established, shall be deemed
for all purposes a court of record, and shall procure a seal with a proper
device and inscription, to be prescribed by such court; and until such
seal is procured, such judge of probate may use a scrawl for his private
seal, and may attest all official acts by such private seal.
SEc. 7. The probate judge shall procure all needful and necessary
books, stationery and furniture for his office, and the costs thereof, together with the costs of a seal of office for such probate court, shall be
audited and paid by the tribunal transacting county business.
SEc. 8. The probate court shall have orjginal exclusive jurisdiction
in all matters relating to the probate of last wills and testaments ;
granting letters testamentary and of administration; of the appointment of guardians and curators; of all. matters relating to the settlement and distribution of decedents' estates, and the personal, real or
mixed estates of minors ; all actions against executors, administrators,
guardian or curators; to authorize guardians, administrators, or executors, to sell and convey the real estate of their wards ; the appointment of guardians for persons of unsound mind; the examination and
allowance of accounh; of guardians of infants and persons of unsound
mind, or of executors or administrators; a superintending control of
masters and apprentices, and a general jurisdiction of all matters
arising under the relationship of master and apprentice; and also a
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general superintending control of all estates, testate or intestate; and
a jurisdiction of all matters of every kind, arising under the laws regulating or in relation to executors and administrators, or all laws in relation to descents and distributions; to adjudge, and measure, and set
apart to widows, dower in the estates of their deceased husbands,
whether real, personal or mixed; a jurisdiction in all matters of a partition of land) slaves or other personal property, or of any other effects
of which heirs, devisees, infants or persons of unsound mind may be
entitled to partition, and of all laws in relation to partition, and the
control of the persons and estates of orpltans within their respective
counties: Provided, That nothing herein shall be so construed as to
affect the jurisdiction of any court to which may be given, by law, concurrent jurisdiction in any matter in this section specified.
SEc. 9. The probate court shall have concurrent jurisdiction in all
actions against heirs, devisees, sureties of executors, administrators
and guardians, and all matters relating thereto; and the appointment
of commissioners to execute deeds on any tit]e bond given by a decedent, or to make any and all awards in relation thereto authorized
by law.
SEc. 10. The probate court shall have concurrent jurisdiction with
the district court in all actions upon bond or note, or other liquidated
demand for the direct payment of money or property, where the amount
claimed, exclusive of interest, shall not exceed one thousand dollars;
and on all accounts, or other unliquidated claims for money or property,
where the amount claimed) exclusive of interest, shall not exceed five
hundred dollars; and all the practice and pleadings lawful in the
district court shall be applicable to the probate court.
SEc. 11. Judgments may be taken by confession in the probate court,
in any of the class of cases mentioned in the last section, where the
amount claimed or confessed shall not exceed the sum of one thousand
dollars.
SEc. 12. Appeals shall lie from the justices of the peace to the probate courts or to the district court, in the discretion of the party taking
such appeal.
SEc. 13. An appeal from the judgment of a justice of the peace to
the probate court, shall be to the probate court ofthe county in which
such appeal is taken; and the trial of the same in such probate court
shall be governed by the laws regulating appeals from justices' courts.
SEc. 14. The judge of the probate court may grant writs of injunction within his county, returnable in every case to the district court.
SEc. 15. The judge of the probate court shall have power to grant
writs of habeas cmpus, returnable in every case to the district court ;
and if such judge of the district court is of opinion that the evidence
makes out a probable case against the defendant, though it be a different crime or offence, or a crime or offence of a different nature from
that for which the defendant was committed or arrested, or on which
he is charged, it shall be the duty of any such judge to commit the
accused or to hold him to bail, as the case may require, to answer the
crime or offence which, in the opinion of such judge, is made out
against the accused by the evidence.
SEc. 16. The probate judge shall be authorized to solemnize marriages, administer oaths, take acknowledgments of deeds and other
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instruments, and shall be a conservator of the peace throughout his
county.
SEc. 17. Every judge of probate shall make, keep and preserve a
complete record of all wills, testaments and codicils, and the proof
thereof; all letters testamentary and of administration, and of all bonds
taken of executors and administrators, guardians and curators, and
preserve the original bonds on file in his office ; and all oaths and
affirmations taken before him; all inventories, appraisements, sale
bills and other exhibits, presented to and received by said court appertaining to the administration of estates and guardianships, and shall
enter of record the amount of such appraisements and sale bills and
other proper exhibits, under a proper head for easy reference; and shall
enter of record all matters, controversies and suits that shall arise in
his court for adjudication and decision, with the names of the parties,
and all final and interlocutory judgments which he may make thereon,
forming a perfect record of proceedings.
SEc. 18. The judge of probate may issue all original or rnesne process necessary to carry out the powers and jurisdiction given in this act.
SEc. 19. All process issued by the probate judge shall be signed and
attested by himself or his clerk, and shall have his seal of office affixed,
and shall be served as vrocess issuing from other courts of record.
SEc. 20. The sheriff of each county shall attend the probate court
at each term thereof, either by himself or by deputy, and shall execute
all orders of such court.
SEc. 21. The probate court shall have power to enforce due obedience to all the orders, rules, judgments and decrees made therein; may
fine or imprison for contempt, offered to such court or its process, in
the same manner and to the same extent as the district courts ; may
issue executions upon its judgments or decrees, which shall be governed
in all respects by the laws regulating executions in this Territory.
SEc. 22. The probate court shall have concurrent jurisdiction with
the district courts in equity, in all matters in which executors and administrators are parties, where the amount in controversy shall not
exceed one hundred dollars, and shall in all cases be governed by the
rules governing courts of chancery, and be subject to and governed by
all the laws governing the practice in courts of chancery.
SEc. 23. The probate court shall hold four regular terms annually·
On the first Monday in March, June, September and December, and
for granting of letters testamentary and of administration, taking the
probate of last wills and testaments, and the doing of all things necessary to confer free power and authority to executors, administrators,
guardians and curators. The probate court shall at all times be deemed
>be open.
SEc. 24. All ]aws or statutes in force in this Territory, in relation to
the practice of law, or in relation to evidence, and returns of all process} and all other laws applicable to the jurisdiction of such court,
shall govern and control the probate court.
SEc. 25. An appeal, writ of error, certiorari, shall be from theproabte court to the district court, or to the supreme court, in the discretion of the party appealing from any judgment, order or decree of such
probate court, and such appeal shall in all things be governed and
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controlled by the laws in relation to appeals from the district courts to
the supreme court. On any such appeal, the appellant, or some credible person for him, shall file an affidavit stating that the appeal is
not taken for vexation or delay, but that justice may be done. And
such appellant, or some one for him, shall give bond with sufficient
securities in a sum sufficient to save harmless the appellee, and all
officers and others interested, conditioned that he will faithfully prosecute his appeal and pay all losses or damages that may accrue to the
appellee or other parties interested. If such appeal be taken to the
supreme court, it shall be tried on bill of exception, as other causes in
the supreme court; and if taken to the district court, it may be tried
de novo upon testimony, or on bill of exception as in the supreme court,
as the appellant may elect at the time of taking his appeal.
SEc. 26. In all trials in the probate court, either party shall have the
right of trial by jury, and such jury shall consist of twelve good and
lawful men of. the county, and shall be summoned in the same manner, and be subject to the same penalties for disobedience as in the district court.
SEc. 27. All appeals from the probate court shall be taken during
the term at which the decision appealed from was made.
SEc. 28. There shall be and is hereby established in each county of
this Territory a tribunal transacting county business, to be called
the board of commissioners for the county, and the probate judge of
each county shall be the president of the board of commissioners.
SEc. 29. The present session of the legislative assembly shall elect,
by joint ballot) two commissioners, who shall be associated with the
probate judge, and constitute the board of commissioners, and shall
be the tribunal transacting county business.
SEc. 30. Such commissioners, when so elected, shall be commissioned
by the governor and take the oath of office prescribed by law, which
oath of office shall be endorsed on such commission, and the same
shall be recorded on the records of such board of commissioners.
SEc. 31. The board of commissioners, in their respective counties,
shall have power and authority to levy and cause to be collected a
tax upon all property and effects in the county, either real, personal, or mixed, subject to taxation by law, for the necessary expenditures of the counties, not to exceed the amount of taxation levied for
Territorial purposes in such county, except in cases provided for by law.
SEc. 32. They shall have power to build bridges and open and keep
in repair roads and highways, within their respective counties, attd
they shall provide ways and means for the erection of all public buildings necessary for the transacting of county business; they shall cause
to be erected, or otherwise procure for the several counties, suitable
court houses, jails, clerks' offices, and other public buildings deemed
necessary.
SEc. 33. The probate judge and county commissioners shall appoint
in each county a clerk of the board of county commissioners, and
shall grant to him a certificate of his appointment, and he shall be
commissioned by the governor, and take the oath of office prescribed by
law, which shall be endorsed thereon, and such commission shall be
recorded in the records of the probate court; and such clerk shall also
give his bond, with sufficient security, in the penal sum to be pre-
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scribed by such board of commissioners, not less than one thousand
dollars, conditioned for the faithful performance of the duties of his
office.
SEc. 34. The board of county commissioners shall appoint a county
treasurer, coroner, justices of the peace, constables, and all other officers provided for by law, which several officers shall be commissioned
by the governor, and the said tribunal shall have the power and authority to appoint all commissioners or agents provided for by law.
SEc. 35. The board of commissioners shall have control and management of the property and effects, real, personal, and mixed, belonging to the respective counties ; and full power and authority to
purchase, or receive by donation, any property, real or personal, for
the use and benefit of the county, appropriating the proceeds of such
sale for the use of the county, and to audit and settle all demands
against the county.
SEc. 36. A majority of the board of commissioners shall constitute
a quorum to do business, and when there shall be a tie upon any question arising in said board, the question shall be reserved for the
decision of a full board, except in questions involving a revision) rehearing, or reconsideration, and on all such questions the affirmative
shall yield.
SEc. 37. A single member of the board may adjourn from day to
day, and require and enforce by attachment the attendance of absentees.
SEc. 38. The board shall procure a seal with an appropriate device,
which shall be kept by the clerk, and by him affixed to all his official
acts and certificates: Provided, That until a seal is procured, a scrawl
sball have all the legal effect of such seal, he certifying that he affixes
his private seal, no seal of the board having been provided.
SEc. 39. The commissioners provided for in this act shall hold their
offices until the general election for members of the legislative assembly in the year eighteen hundred and fifty-seven; and at such general
election the qualified voters of each county shall elect two commissioners, who shall hold their offices for four years and until their successors are duly elected and qualified.
.
SEc. 40. Nothing in this act shall be so construed as to prohibit the
probate judges and commissioners, provided for in this act, from practicing law in any courts, and in relation to any matter not coming in
conflict with the jurisdiction severally given them by this act.
SEc. 41. The probate judge shall keep his office and hold his courts
at the county seat of his county, and the clerk of the boari of commissioners shall be ex-officio clerk of the probate court, and in the absenoe
of such judge shall possess all the powers, and perform all the duties,
and receive all the emoluments of such judge,. in the granting letters
testamentary and of administration, taking the probate of last wills
and testaments, and the doing of all things necessary to confer full
power and authority to executors, administrators, guardians or curators, to act until the next succeeding term of the probate court. All
which acts of said clerk shall be subject to the rejection or confirmation
of the judge of probate.
SEc. 42. The clerk of the board of county commissioners; as ex-officio
clerk of the probate court, shall, when required to do so by the probate

202

COURTS.

judge, act as clerk of the probate court, but shall in no instance receive
the fees provided for probate business, except in the transaction of such
business as he is required to do in the absence of the probate judge;
but such clerk, when required to act as clerk of the probate court,
shall be entitled to divide equally with such probate judge the fees to
which such judge is entitled for the business actually done: Provided,
That nothing in this act contained shall be so construed as to require
the probate court to require at any time the service of such clerk, but
such probate judge shall have full power and authority to act as his
own clerk, and shall in all such cases test all writs and process and do
all things necessary therein, in his own name as judge of probate, and
the seal of said probate court shall always be termed, whether used by
the judge or clerk, as the seal of court.
SEc. 43. The board of county commissioners shall hold a regular
session on the _third Monday of each month, and may adjourn from
time to time, and hold adjourned terms whenever deemed necessary.
This act to take effect and be in force from and after its passage.

CHAPTER XLV.
PROBATE COURT.

An Act to provide for holding probate courts.
]. Judges to determine the time of holding first term.

To notify commissioners.

Be it enacte.d by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That unless otherwise provided by law, the probate
judges of the representative counties shall determine upon the time
and place of holding the first term, and place of holding the first
commissioners' court, and for this purpose such judge of probate shall
notify the remaining commissioners; and the place of holding the
subsequent terms of said courts shall be determined by said board of
commissioners, at their first term aforesaid.
This act to take effect and be in force fr;om and after its passage.

CHAPTER XLVI.
SUPREME COURT.

An Act to fix the time of holding the supreme court.
§ 1. When to hold sessions ; may hold adjourned terms.

Be it enacted by the governor and legislative assembly qf the Territory
of Ka'IU3as) as follows:
SECTION l. The supreme court shall hold a session on the first Monday
in December, in the year eighteen hundred ann fifty-five, and on the
first Monday in December, in every year thereafter ; but nothing
herein contained shall prevent the said court from holding adjourned
terms whenever the judges thereof shall deem it necessary.
This act to take effect and be in force from and after its passage.
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CHAPTER XLVII.
CRIMES AND PUNISHMENTS.

An Act to provide for the punishment of offences against the p~tblic health.
§ 1. Penalty for selling unwholesome pro-, § 3. Penalty for adulterating drugs, medivisio r: s, &c.
2. Penalty for adulterating any substance,
&c.

cines, &c.
4. Penalty for inoculating with smallpox,
&c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SEcTION 1. That if any person shall knowingly sell any kind of
diseased, corrupt, or unwholesome provisions, whether for meat or
drink, without making the same fully known to the buyer, he shall
be punished by imprisonment in the county jail not more than six
months, or by fine not exceeding one hundred dollars.
SEc. 2. If any person shall fraudulently adulterate, for the purpose
of sale, any substance intended for food, or any wine, spirits, maltliquor, or other liquor intended for drinking, with any substance injurious to health, he shall be punished by imprisonment in the county
jail not more than one year, or by fine not exceeding three hundred
dollars; and the articles so adulterated shall be forfeited and destroyed.
SEc. 3. If any person shall fraudulently adulterate, for the purpose
of sale, any drug or medicine in such a manner as to render the same
injurious to health, he shall be punished by imprisonment in the
county jail not more than one year, or by fine not exceeding three
hundred dollars; and such adulterated drugs and medicines shall be
forfeited and destroyed.
SEc. 4. If any person shall inoculate himself or any other person,
or shall suffer himself to be inoculated, with the smallpox within this
Territory, with intent to cause the prevalence or spread of this infectious disease, he shall be punished by imprisonment in the State prison
.
not more than three years nor less than one year.
This act to take effect and be in force from and after its passage.

CHAPTER XLVIII.
An Act concerning crimes and the punishment of offences against the persons of individuals.
1. Murder in the first degree.
2. Murder in the second degree.
3. Punishment for murder in the first and
second degrees.
4. Justifiable homicide.
5. Excus'\ble homicide.
6. Verdict of not guilty directed, in case
of justifiable and excusable homicide.
7. Killing, without design to effect death,
&c., manslaughter in the first degree.
8. Assisting another in self-murder, man8laughter in the first degree.
9. Killing of unborn quick child, manslaughter in the first degree.

10. Administering medicine, or using instrument to destroy quick child, manslaughter in the second degree.
11. Killing in the heat of passion, without
a design to effect death, manslaughter in the second degree.
12. Killing any person unnecessarily while
resisting attempt to commit felony,
&c., manslaughter in the second degree.
13. Killing in heat of passion, without design, &c., in what case manslaughter in the third degree.
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§ 14. Killing whilst person is committing i § 26. Rape; punishment for.
trespass, &c., manslaughter in the
third degree.
15. Owner of mischievous animal, which
kills a person whilst running at
large, deemed ~uilty of manslaughter in third degree.
16. Person navigating boat or vessel, declared guilty of manslaughter in
third degree, when.
17. If captain, engineer, &c., of steamboat,
through ignorance or neglect, create
steam to burst the boiler, and any
person is killed, deemed guilty of
manslaughter in third degree.
18. Engineer running engine when not in
good repair; punishment for.
19. Master, owner, or engineer of steamboat, running such boat when engine
or machinery is out of repair; punishment.
20. If ~ny person is killed by running such
engine, &c., deemed manslaughter
in third de~ree.
21. Involuntary killing deemed manslaughter in the fourth degree.
22. Killing, which would at common law
be manslaughter, and not excusable
or justifiable, deemed manslaughter
in the fourth degree.
23. Punishment for manslaughter in the
first and second degree.
24. Punishment of manslaughter in the
third degree.
25. Punishment of manslaughter in the I
fourth degree.

27. Carnally knowing a woman over ten
years, &c.
28. Compelling a woman to marry, &c.
29. Taking a woman with intent to compel
her to marry, &c. Punishment.
30. Taking females under eighteen from
parents, &c. Punishment.
31. Rape by negro or mulatto. Punishment.
32. White person aiding such offence.
Punishment.
33. Mayhem, &c.; punishment for.
34. Assault with deadly weapon. on purpose, and of malice aforethought,
&c. Punishment.
35. Administering poison with intent to
kill, wh-ere such poison is taken, &c.
Punishment.
36. Mingling poison with food, drill>l, &c.
37. Assault, with intent to commit felony.
38 Pertsons by whose act, procurement, or
negligence, great bodily harm is
done; how punished.
39. Medicine administered, or instruments
used,. to procure abortion.
40. Kidnapping, &c.; punishment for.
41. Same subject.
42. Where these offences may be tried.
43. Decoying child under ten year;;;, with
intent to conceal, &c.
44. Exposing child under the age of six
years, with intent to abandon it,
punishment by im{'risonment, &c.
45. Disqualifications annexed to conviction
of certain offences enumerated in
this article.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Every murder which shall be committed by means of
poison, or by lying in wait, or by any other kind of wilful, deliberate,
and premeditated killing,* or which shall be committed in the perpetration, or attempt to perpetrate any arson, rape, robbery, burglary,
or other felony, shall be deemed murder in the first degree.
SEc. 2. All other kinds of murder at common law, not herein declared to be manslaughter, or justifiable or excusable homicide, shall
be deemed murder in the second degree. t
SEc. 3. Persons convicted of murder in the first degree shall suffer
death ; those convicted of murder in the second degree shall be punished by confinement and hard labor for not less than ten years.
SEc. 4. Homicide shall be deemed justifiable, when committed by
*As to what constitutes a wilful, deliberate, and premeditated killing, see Bower vs. the
State, 5 Missouri Rep., 379-80. The court in that case held that, in the word wilful, the act
meant that the murderer intended to kill; that this supposes an actual condition of the mind,
in regard to the killing, when the deed takes place; and that the words delibemte and premeditated require that the killing must have been thought of before the act of killing began to
take place, and that, in order to constitute murder in the first degree, there must be a killing
with an intent to kill, and do the deed at the time the act took place ; and also, that, before
the act took place, the murderer intended to do the deed.
tVide 3 Inst., 47; 1 Hawk., c. 31, s. 7; Arch., 13; 3 Inst., 48; Fost., 132; 1 Hale, 429;
l Hale, 431; Leach, 127; 1 Hawk., c. 31, s. 4; 1 Hale, 432; 4 Car. and Payne, 398, 423;
1 Hawk., c. 31, s 9 ; 1 Hale, 428; 3 Inst., 50; 1 Hawk., c. 31, s. 16; 1 Hale, 433; Arch.,
313, 314; Fost., 257; 4 Black. Com., 201.
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any person in either of the following cases : FiTst, in resisting any attempt to murder such person) or to commit any felony upon him or
her," or in any dwelling-house in which such person shall be; or,
Second, when committed in the lawful defence of such person, or of
his or her husband or wife, parent, child, master, mistress, apprentice,
or servant, when there shall be rea.sonable cause to apprehend a design to commit a felony, or to do sDme great personal injury, and there
shall be immediate danger of such design being accomplished; or,
ThiTd, when necessarily committed in attempting, by lawful ways
and means, to apprehend any person for any felony committed, or in
lawfully suppressing any riot or insurrection, or in lawfully keeping
or preserving the peace.
SEc. 5. Homicide shall be deemed excusable when committed by
accident or misfortune, in either of the following cases: FiTst, in lawfully correcting a child, apprentice, servant, or slave, or in doing any
other lawful act by lawful means, with usual and ordinary caution,
and without unlawful intent; or, Second, in the heat of passion, upon
any sudden or sufficient provocation, or upon sudden combat without
any undue advantage being taken, and without any dangerous weapon
being used, and not done in a cruel and unusual manner.*
SEc. 6. Whenever it shall appear to any jury, upon the trial of
any person indicted for murder or manslaughter, that the alleged
homicide was committed under circumstances or in a cas8 where, by
any statute, or the common law, such homicide was justifiable or excusable, the jnry shall return a general verdict of not guilty.
SEc. 7. The killing of a human bejng, without a design to effect
death, by the act, procurement, or culpable negligence of another,
while such otl1er is engaged in the perpetration or attempt to perpetrate any crime or misdemeanor, not amounting to a felony, in cases
when such killing would be murder at the common law, shall be
deemed manslaughter in the first degree.
SEc. 8. Every person deliberately assisting another in the commission of self-murder, shall be deemed guilty of manslaughter in the
first degree.
SEc. 9. The wilful killing of any unborn quick child, by any injury to the mother of such child, which would be murder if it resulted
in the death of such mother, shall be deemed manslaughter in the first
degree.
SEc. 10. Every person who shall administer to any woman, pregnant with a quick child, any medicine, drug, or substance whatsoever,
or shall use or employ any instrument, or other means, with intent
thereby to destroy such child~ unless the same shall have been necessary to preserve the life of such mother, or shall have been advised
by a physician to be necessary for that purpose, shall be deemed guilty
of manslaughter in the second degree.
SEc. 11. The killing of a human being, without a design to effect
death, in the heat of passion, but in a cruel or unusual manner, unless

* Vide 1 Hale, 481, 494, 501, 495, 53, 488, 482, 473, 474; 2 Hale, 118, 119; Arch., 328J
329, 311, 320,316,317, 319, 322; 3 Inst., 52, 57; 4 Black. C., 179, 180, 182, 192, 193, 200;
1 Russell, 448, 551; Fost., 318, 271, 273, 277, 258, 261, 262,263, 299; 1 Hawk., c. 28, s. 11,
c. 28, s. 20, c. 29, s. 5; Doug., 359; 6 Barn. and Cress., 635; Car. and Payne, 319; 5 Price,
525; Kel. 40.
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it be committed under such circumstances as to constitute excusable
or justifiable homicide, shall be deemed manslaughter in the second
degree.
SEc. 12. Every person who shall unnecessarily kill another, either
while resisting an attempt by such other person to commit any felony,
or do any other unlawful act, after such attempt shall have failed,
shall be deemed guilty of manslaughter in the second degree.
SEc. 13. The killing of another, in the heat of passion, without a
design to effect death, by a dangerous weapon, in any case, except
wherein the killing of another is justifiable or excusable, shall be deemed
manslaughter in the third degree.*
SEc. 14. The voluntary killing of a human being, by the act, procurement, or culpable negligence of another, whilst such other person
is engaged in the commission of a trespass, or other injury to private
rights or property, or engaged in any attempt to commit such injury,
shall be deemed manslaughter in the third degree.
SEc. 15. If the owner of a mischievous animal, knowing its propensities, unlawfully suffer it to go at large, or shall keep it without ordinary care, and such animal, while so at large, or not confined, kill any
human being, who shall have taken the precautions which the circumstances may permit to avoid such animal, such owner shall be deemed
guilty of manslaughter in the third degree.
SEc. 16. Any person navigating any boat or vessel for gain, who
shall wilfully or negligently receive so many passengers, or such quantity of other lading, that by means thereof such boat or vessel shall
sink or overset, and thereby any human being shall be drowned or
otherwise killed, such person shall be deemed guilty of manslaughter
in the third degree.
SEc. 17. If any captain or other person having charge of any steamboat used for the conveyance of passengers, or if the engineer or other
person having charge of the boiler of such boat, or of any apparatus
for the generation of steam, shall, from ignorance or gross neglect, or
for the purpose of exceeding any other boat in speed, create or allow to
be created such an undue quantity of steam as to break or burst the
boiler, or other apparatus on which it shall be generated, or any apparatus or machinery connected therewith, by which bursting or breaking
any person shall be killed, every such captain, engineer, or other person,
shall be deemed guilty of manslaughter in the third degree.
SEc. 18. Any engineer having charge of a steamboat engine who
shall wilfully or negligently run said engine when it is not in good repair, or any of the machinery connected therewith is in a condition from
which explosions or breakages may be reasonably expected, or shall wilfully or negligently fail to report to the 1naster or owner the condition of
such engine, or other machinery therewith connected, so being out of
repair, or in a condition unsafe for navigation, shall be fined in a sum
not less than one hundred nor more than one thousand dollars.
SEc. 19. If any master or owner of a steamboat shall make, or cause
to be made, a trip with such boat, after the engine or machinery connected therewith shall have been reported to him as unsafe, or out of
*See Plummer vs. the State, 6 Missouri Rep., 241-2-3-4.
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repair, according to the provisions in the preceding sections, without
m_a king adequate repairs; or if any engineer shall wilfully or negligently take charge of and run an engine on such boat, knowing it has
been so reported unfit or out of repair, unless in either case the engineer last aforesaid has followed at the business of steamboat engineering
for five years, and, upon examination of said engine and machinery, shall
report upon oath and in writing that said engine and machinery are in
good order, such master, owner, or engineer, shall be fined in a sum not
less than five hundred dollars; and if any accident happen, by which
any person is killed, shall be deemed guilty of manslaughter in the
third degree.
SEc. 20. If any physician, while in a state of intoxication, shall,
without a design to effect death, administer any potion, drug, or medicine, or do any other act to another person which shall produce the
death of such other, he shall be deemed guilty of manslaughter in the
third degree.
SEc. 21. The involuntary killing of another, by a weapon, or by
means neither cruel nor unusual, in the heat of passion, in any cases
other than justifiable homicide, shall be deemed manslaughter in the
fourth degree.
SEc. 22. Every other killing of a human being, by the act, procurement, or culpable negligence of another, which would be manslaughter
at the common law, and which is not excusable or justifiable, or is not
declared in this article to be manslaughter in some other degree shall
be deemed manslaughter in the fourth degree.* t
SEc. 23. Persons convicted of manslaughter in the first and second
degrees shall be punished as follows: First, if in the first degree, by
confinement and hard labor for a term of not less than five years ;
second, if in the second degree, by confinement and hard labor for a
term not less than three, nor more than five years.
SEc. 24. Every person convicted of manslaughter in the third degree shall be punished by confinement and hard labor for a term not
exceeding three years, or by imprisonment in the county jail not less
than six months, or by fine not less than five hundred dollars, or by
both a fine not less than one hundred dollars and imprisonment in
the county jail not less than three nonths.
SEc. 25. Every person convicted of manslaugter in the fourth degree shall be punished by confinement and hard labor for two years,
or by imprisonment in the county jail not less than six months, or by
fine not less than five hundred dollars, or by both a fine not less than
one hundred dollars and imprisonment in the county jail not less than
three months.
*If a person assume to act as a physician, however ignorant of medical science, and prescribe with an honest intention of curing the patient, but, through ignorance of the qualities
of the medicine prescribed, or of the nature of the disease, or both, the patient die in consequence of the treatment, contrary to the expectation of the person prescribing, he is not guilty
of murder or manslaughter. But if the party prescribing have so much knowledge of the fatal
tendency of the prescription, that it may be reasonably presumed that he administered the
medicine fi·om an obstinate, wilful rashness, and not with an honest intention a:nd expectation
of effecting a cure, he is guilty of manslaughter at least, though he might not have intended
any bodily harm to the patient. Rice vs. the State, 8 Missouri Rep., 561.
t Vide 4 Black. Com. 191 ; Fost. 295, 296, 297, 290, 291, 296, 308, 312, 819, 320, 321; 3
East, 581; 1 East, P. C., 245, 270; 1 Hale, 453, 466, 422, 452, 486,455, 457, 459, 450, 616;
Leach 151; 1 Rei., 135; Arch., 318, 319, 324, 326, 327.
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SEc. 26. Every person who shall be convicted of rape, either by
carnally and unlawfully knowing any female child under the age of
ten years, or by forcibly ravishing any woman of the age of ten years
or upwards, shall be punished by confinement and hard labor not less
than five years.*
SEc. 27. Every person who shall have carnal knowledge of any
woman above the age often years, without her consent, by administering
to her any substance or liquid which shall produce such stupor, or such
imbecility of mind or weakness of body as to prevent effectual resistance, shall, upon conviction, be adjudged guilty of rape, and be
punished as in the last section specified.
SEc. 28. Every person who shall take any woman unlawfully, against
her will, and by force, menace, or duress, compel her to marry him,
or to marry any other person, or to be defiled, upon conviction thereof
shall be punished by confinement and hard labor for a term not less
than five years.
SEc. 29. Every person who shall take any woman unlawfully) against
her will, with intent to compel her by force, menace, or duress, to
ma.rry him, or to marry any other person, or to be defiled, upon conviction thereof shall be punished by confinement and hard labor not
exceeding five years.
SEc 30. Every person who shall take away any female under the
age of eighteen years from her father, mother, guardian, or other person having the legal charge of her person, without their consent,
either for the purpose of prostitution or concubinage, shall, upon conviction thereof, be punished by confinement and hard labor for a term
not exceeding five years.
SEc. 31. If any negro or mulatto shall either, first, commit, or attempt to commit, a rape on a white female, as herein before declared;
or) second, by force, menace, or duress, compel, or attempt to compel,
any white female to marry him, or any negro or mulatto to be defiled
by him) or another negro or mulatto ; or, third, marry or defile, or
attempt to defile, any white female who shall have been compelled
thereto by force) menace, or duress, employed or used by him or any
other; or, fourth, take away any white female under the age of
eighteen years, as specified in the last preceding section, for the purpose of prostitution, concubinage, or marriage with him, or any other
negro or mulatto, he shall, on conviction, instead of the punishment
declared in the preceding section, be sentenced to castration, to be
performed under the direction of the sheriff, by some skillful person,
and the expense shall be adjusted, taxed, and paid as other costs.
SEc. 32. If any person other than a negro or mulatto shall aid or
ass~st any negro or mulatto in the commission of any of the offences
specified in the last section, he shall, on conviction, be punished in
the same manner, and to the same extent, as declared in the twentysixth section of this article.
SEc. 33. Every person who shall, on purpose and of malice aforethought, cut or bite off the ear, or cut or disable the tongue, put out
an eye, or slit, cut, or bite off the nose or lip, or shall cut off or dis*Vide 2 Inst., 180; 1 H{l.wk., c. 41, s 1; 1 Hale, 630, 629; Starkie, 137, 1269, 1270;
East, P. C. 1 444.

CRIMES AND PUNISHMENTS.

209

able any limb or member of any person) with intent to kill, maim, or
disfigure such person, shall, on conviction, be punished by confinement and hard labor for a term not less than five nor exceeding ten
years.
SEc. 34. Every person who shall, on purpose and of malice aforethought shoot at or stab another, or assault or beat another with a
deadly weapon, or by any other means or force likely to produce death
or great bodily harm, with intent to kill, maim, ravish or rob such
person, or in the attempt to commit any burglary or other felony, or
in resisting the execution of legal process, shall be punished by confinement and hard labor for a term not exceeding ten years.*
SEc. 35. Every person who shall administer to another, directly or
indirectly, any poison, or any poisonous substance or liquid, or shall
mingle poison with any food, drink, or medicine, with intent to kill
such person, which shall be actually taken by such person or another,
whereof death shall not ensue, shall be punished by confinement and
hard labor not less than five nor more than ten years.
SEc 36. Every person who shall mingle any poison with any food,
drink, or medicine, with intent to kill or injure any human being, or
who shall wilfully poison any spring, well, or reservoir ot' water, shall,
upon conviction, be punished by confinement and hard. labor not exceeding five years.
SEc. 37. Every person who shall be convicted of an assault, with an
intent to commit any robbery, rape, burglary, manslaughter or other
felony, the punishment for which assault is not hereinbefore prescriOed,
shall be punished. by confinement and hard labor not exceeding five
years, or by imprisonment in the county jail not less than six months,
or by fine not less than five hundred dollars, or by both a fine not less
than one hnndred dollars and imprisonment in the county jail not less
than three months. t
SEc. 38. If any person shall be maimed, wounded, or disfigured, or
receive great bodily harm, or his life be endangered by the act, procurement, or cnlpable negligence of another, in cases and under circumRtances which would constitute murder or manslaughter if death
had ensued, the person by whose act, procurement, or negligence, such
injury or danger of life shall be occasioned, shall, in cases not otherwise provided for, bo punished by confinement and hard labor not ex-ceeding five years, or in a county jail not less than six months, or by
fine not less than :five hundred dollars, or by both a fine not less than
one hundred dollars and imprisonment in a county jail not less than
three months.
SEc. 39. Every physician or other person who shall wilfully admin11
An indictment under this section must use the words-'' on purpose, and of malice aforethought;" charging that defendant "unlawfully, feloniously, and with malice aforethought,"
did shoot at, &c., held insufficient. State vs. Comfort, 4 Missouri Rep., 357 .. The intent
may be charged in the wonls of the act, and it need not be charged "with intent feloniously
to kill. "-Ibid. An assault with intent to commit a rape, under this section, must be charged
and proved to have been done "with deadly weapon," or the means likely to produce great
bodily harm. Humphries vs. the State; 5, Ibid, 203.
t An as!Dault, with intent to commit a rape, on a female child under the age of ten years,
whether consenting or not, if made without deadly weapons, is indictable under this section.
State vs. Humphries, 5 Mi~>souri Rep., 203. An assault, "with intent to kill,,. held good
under this section. State vs. Johnson, 5 Ibid, p. 620. Sed q,urere ..

Ex. Doc. 23--14
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· ister to any pregnant woman any medicine, drug or substance whatsoever, or shall use or employ any instrument or means whatsoever,
with intent thereby to procure abortion or the miscarriage of any such
woman, unless the same shall have been necessary to preserve the life
of such woman, or shall have been advised by a physician to be necessary for that purpose, shall, upon conviction, be adjudged guilty of a
misdemeanor, and punished by imprisonment in a county jail not exceeding one year, or by fine not exceeding five hundred dollars, or by
both such fine and imprisonment.
SEc. 40. Every person who shall, without lawful authority, forcibly
seize and confine, or shall inveigle, decoy, or kidnap any other person
with intent, First, to cause such person to be sent or taken out of the
Territory, or to be secretly confined within the same against his will;
or, Second, to cause such person to be sold as a slave, or in any way
held to service against his will, shall, upon conviction, be punished by
confinement :;tnd hard labor not exceeding ten years.
SEc. 41. Every person who shall kidnap, or forcibly or fraudulently
carry or decoy out of this Territory, or shall sell, or in any manner
transfer, as a slave ur servant, any free person or persons entitled to
freedom, so taken, decoyed, or kidnapped, knowing such person to be
free or entitled to freedom, shall, upon conviction, be punished by
confinement and hard labor for a term not exceeding ten years.
SEc. 42. Every offence prohibited in either of the two last sections,
may be tried in the county through which the person so seized, inveigled, decoyed, kidnapped or sold, shall have been taken, carried or
brought.
SEc. 43. Every person who shall maliciously, forcibly or fraudulently
lead, take or carry away, or decoy, or entice away, any child under
the age of twelve years, with intent to detain or conceal such child
from its parent, guardian, or other person having the lawful charge
of such child, shall, upon conviction, be punished by confinement and
hard labor, not exceeding five years, or imprisonment in the county
jail not less than six months, or by fine not less than fi e hundred
dollars.
SEc. 44. If any father or mother of any child shall have been confided, shall expose such child in a street, field, or other p ace, with
intent wholly to abandon it, he or she shall, upon conviction, be punished by confinement and hard labor not exceeding five years, or in
the county jail not less than six months.
SEc. 45. Every person who shall be convicted of murder, or rape, or
of manslaughter in the first degree, or who shall be sentenced to imprisonment and hard labor for any of the offences specined in the
twenty-sixth, twenty-seventh, twenty-eighth, twenty-ninth, thirtieth,
thirty-second, thirty-fifth, thirty-sixth, fortieth, forty-first, forty-third
and forty-fourth sections of this act, shall be forever disqualified from
voting at any election, or holding any office of honor, profit or trust,
within this Territory, and shall, moreover, be rendered incompetent
to be a juror in any case.
This act to take effect and be in force from and after its passage.
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CHAPTER XLIX.
An Act defining the punishment of crimes affecting property, public and
private.
1. Arson in the first degree.
§ 33. Larceny in a dwelling-house, boat, or
2. What house deemed a dwelling-house.
vessel, or by stealing from the person
3. Setting fire to dwelling-house, &c. , in
in the night time ; how punished.
day time, arson in the second degree.
34. What deemed the value of certain paper securities stolen.
4, Setting fire to warehouse, office, &c.,
35. Marking, altering the mark, or killing
in d!l.y time, arson in the second dethe animal of another, deemed largree.
ceny ; how punished.
5. Setting fire to or burning building in
which public records arc kept, arson
36. Stealing or embezzling will or other inin the second degree.
strument affecting real or personal
6. Arson in the third degree.
property, grand larceny ; how punished.
7. Setting fire to or burning barn or stable, &c., in the night time, arson in
37. Stealing or embezzling any record or
other instrument filed in proper ofthe third degree.
8. Retting fire to or burning brewery, &c.,
fice, grand larceny ; how punished.
in night time, arson in the third de38. Officers having the custody of papers
gree.
specified in the two preceding sections, withdrawing or destroying such
9. Setting fire to or burA.ing vessel, goods,
papers ; how punished.
&c., insured, arson in the third degree.
39. Severing from the soil buildings, gates,
10. Arson in the fourth degree.
&c., and converting to one's own use
11. Setting fire to or burning, in the day
the thing severed, declared laror night time, goods, &c., not subject
ceny.
of arson in third degree, arson in
40. Embezzling by c~erks, servants, agents,
&c., how pumshed.
fourth degree.
41. Embezzlement of evidence of debt ne12. Punishment for arson in every degree.
13. Burglary in the first degree.
gotiable by delivery only ; punishment.
14. Breaking dwelling-house in day time,
burglary in the second degree.
42. Embezzlement by carriers or other bailees, how punished.
15. Breaking dwelling-house in the night
43. Embezzling or purloining by tenant or
time, &c., burglary in the second delodger, how punished.
gree.
16. Entering dwelling-house by day or
44. Buying or receiving stolen property
knowingly, how punished.
night, with intent, &c., and shall
45. Conviction of principal not necessary in
commit a felony, burglary in the
offence specified in the last section.
second degree.
17. Breaking inner door with intent to
46. Obtaining money or property by false
tokens or pretences.
commit a felony, burglary in the
47. Punishment increased when the false
second degree .
18. Person admitted into dwelling-house
token is a promissory note, purporting to be issued by a bank not in exwith consent, and break inner door
istence.
with intent, &c., burglary in the
second degree .
48. Defendant in indictment under last two
sections may be convicted of larceny.
19. What deemed a dwelling-house within '
49. Money obtained by personating another,
the meaning of these sections .
deemed stealing.
20. Other instances of burglary in the
second degree .
50. Parties and privies to fraudulent conveyances, how punished.
21. Burglary in the third degree.
22. Breaking out of a house, or the inner
51. Executing a second deed fraudulently
without reciting the first.
door, when not deemed burglary.
23. Punishment for burglary.
52. Maliciously destroying or injurmg boat
24. Burglary and larceny, both committed
or vessel, with intent to prejudice the
at the same time, how punished.
owner or owners, how punished.
25. Robbery in the first degree.
53. Administering or exposing poison to
cattle, punishment.
26. Robbery in the second degree.
27. Robbery in the third degree.
54. Maliciously killing, wounding, &c., the
28. Punishment for robbery.
cattle of another, how punished.
29. Threatening letters sent with a view to
55. Malicious trespass upon dwelling-house,
extort money, deemed an attempt to
gate, fence, &.c., deemed a misderob ; how punished.
meanor.
30. Grand larceny.
56. Malicious destruction of, or injury to,
31. Punishment for grand larceny.
raft ef lumber, wood, &c., deemed a
misdemeanor.
32. Petit larceny, punishment for.
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57. Malicious injury to mill-dams, bridges,
&c., deemed a misdemeanor.
58. Removing, defacing, or altering landmarks, deemed a misdemeanor.
59. Removing, defacing, or destroying milestones, &c., deemed a misdemeanor.
60. What shall be deemed malice, within
the meaning of the eight preceding
sections.

61. Misdemeanors mentioned in this article, punishment by imprisonment in
county jail, &c.
62. Disqualifications annexed to certain
offences specified in this article.
63. Construction to mean confinement to
hard labor.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :

SECTION 1. Every person who shall set fire to or burn, in the night
time, any dwelling-house in which there shall be at the time some
human being, or who shall wilfully set fire to or burn, in the night
time, any boat or vessel in which there shall be at the time some human being, ·shall, upon conviction, be adjudged guilty of arson in the
first degree.*
SEc. 2. Every house, prison, jail, or other edifice, which shall have
been usually occupied by persons lodging therein at night, shall be
deemed a dwelling-house of any person having charge thereof, or so
lodging therein; but no warehouse, barn, shed, or other out-house,
shall be deemed a dwelling-house or part of a dwelling-house, within
the meaning of this or the last section, unless the same be joined to,
or immediately connected with, and part of a dwelling-house.
SEc. 3. Every person who shall wilfully set fire to or burn, in the
day time, any inhabited dwelling-house, boat, or vessel, which, if
done in the night time, would be arson in the first degree) shall, upon
conviction, be adjudged guilty of arson in the second degree.
SEc. 4. Every person who shall willfully set fire to or burn, in the
night time, any shop, warehouse, office) storehouse, or other building,
not being the subject of arson in the first degree, but adjoining to, or
within the curtilage of any inhabited dwelling-house, so that such
dwelling-house shall be endangered by such firing, shall, upon conviction, be adjudged guilty of arson in the second degree.
SEc. 5. Every person who shall wilfully set fire to or burn, in the
night time, any building in which shall be kept or deposited at the
time any records, or the papers of any public officer, shall, on conviction, be adjudged guilty of arson in the second degree.
SEc. 6. Every person who shall wilfully set fire to or burn, in the
day time) any shop, warehouse, or other building, which, if done in
in the night time would be arson in the second degree, shall, on conviction, be adjudged guilty of arson in the third degree.
SEc. 7. Every person who shall wilfully set fire to or burn, in the
night time, any house, building, barn, stable, boat or vessel of
another, or any house of public worship, college, academy, or school
house, or building or used as such, or any public building belonging to the United States or this Territory, or to any county, city,
town or village, not the subject of arson in the first or second degree,
shall, on conviction, be adjudged guilty of arson in the third degree.
* Vide 4 Black. Com., 220, 221, 222; 1 Hale, 567; 2 East., P. C., 1031; Fost., 258;
Arch.,259.
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SEc. 8. Every person who shall wilfully set fire to or burn, in the
night time, any brewery, distillery, grist mill, paper mill, fulling
mill, saw mill, carding machine, or other machinery for manufacturing
purposes, or any building containing the same, or erected or used as a
manufactory, shall, on conviction, be adjudged guilty of arson in the
third degree.
SEc. 9. E•;ery person who shall burn any building, boat or vessel,
or any goods, wares, or merchandise, or other chattels, which shall,
at the time, be insured against loss or damage by fire, with intent to
defraud or prejudice the insurer, whether the same be the property of
such person or any other) shall be, upon conviction, adjudged guilty
of arson in the third degree.
SEc. 10. Every person who shall, in the day time, wilfully set fire
to or burn any dwelling-house or other building, or any machine, or
any boat or vessel, which if done in the night time would be arson in
the third degree, shall, upon conviction, be adjudged guilty of arson
in the fourth degree.
SEc. 11. Every person who shall, in the day or night time, wilfully
set fire to or burn any goods, wares, merchandise, or other chattels of
another) not the subject of arRon in the third degree, or any stack of
grain, of any kind, belonging to another, or any grain, grass, or
herbage, growing or standing in the field, or any nursery or orchard
of fruit trees, or any fence, belonging to another, or any toll bridge
or other public bridge, shall, on conviction, be adjudged guilty of
arson in the fourth degree.
SEc. 12. Every person who shall be convicted of any degree of arson
shall be punished, by confinement to hard labor, as follows: First,
in the first degree, by confinement to hard labor not less than ten
years; Second) in the second degree) by confinement to hard labor,
not less than seven nor exceeding ten years; Third, in the third
degree, by confinement to hard labor, not less than five nor more
than seven years; Fourth, in the fourth degree, by confinement to
hard labor not more than four years, or by imprisonment in the
county jail not less than six months.
SEc. 13.- Every person who shall be convicted of breaking into and
entering, in the night time; the dwelling-house of another, in which
there shall be at the time some human being, with intent ~o commit
some felony, or any larceny therein, either, First, by forcibly bursting
or breaking the wall or any outer door, window) or shutter of a
window of such house, or the lock or bolt of such door, or the fastening of such window or shutter; or, Second, by breaking, in any other
manner, being armed with some dangerous weapon, or with the assistance and aid of one or more confederates then actually present
aiding and assisting; or, Third, by unlocking an outer door by means
of false keys, or by picking the lock thereof, shall be adjudged guilty
of burglary in the first degree.*
SEc. 14. Every person who shall be convicted of breaking into a
dwelling-house in the day time, under such circumstances as would
•Vide 3 Inst,. 63; 4 Black Com., 224,228; 1 Hale, 547, 566, 553, 552, 555, 562; 1 Hawk.,
c. 38, s. 5-18; 2 East, P. C. 52.
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have constituted the crime of buglary in the :first degree if committed
in the night time, shall be deemed guilty of buglary in the second
degree.
SEc. 15. Every person who shall be convicted of breaking into a
dwelling-house in the night time, with intent to commit a felony or
any larceny, but under such circumstances as shall not constitute
the offence of buglary in the first degree, shall be deemed guilty of
burglary in the second degree.
SEc. 16. Every person who shall enter into the dwelling-house of
another, by day or night, in such manner as not to constitute any
burglary as hereinbefore specified, with intent to commit a felony or
any larceny, or being in the dwelling-house of another, shall commit a
felony or any larceny, and shall, in the night time, break any outer
door, window, or shutter of a window, or u.ny other part of said house,
to get out of the same, shall be adjudged guilty of burglary in the
second degree.
SEc. 17. Eyery person who, having entered the dwelling-house of
another in the night time, through an open outer door or window, or
other aperture not made by such person, shall break an inner door of
the same house with intent to commit any felony or larceny) shall be
adjudged guilty of burglary in the second degree.
SEc. 18. Every person who, being admitted into any dwellinghouse with the consent of the occupant thereof, or who, being lawfully in such house, shall in the night time break an inner door with
intent to commit a felony or . larceny, shall be adjudged guilty of
burglary in the second degree.
SEc. 19. No building shall be deemed a dwelling-house, or any part
of a dwelling-house, within the meaning of the foregoing provisions,
unless the same be joined to, immediately connected with, and a part
of, a dwelling-house.
SEc. 20. Every person who shall be convicted of breaking and
entering in the night time, First, any building within the curtilage
of a dwelling-house, but not forming a part thereof; or, Second, any
shop, store, booth, tent, warehouse, or other building, or any boat or
vessel, in which there shall be, at the time, some human being, or
any goods, wares, or merchandise, or other valuable thing kept or
deposited, with intent to steal or commit any felony therein, shall, on
conviction, be adjudged guilty of burglary in the second degree.
SEc. 21. Every person who shall be convicted of breaking and
entering, in the day time, any dwelling-house or other building, or
any shop, store, booth, tent, boat or vessel, under such circumstances
as would have constituted the offence of burglary in the second degree
if committed in the night time, shall be deemed guilty of burglary
in the third degree.
SEc. 22. The breaking out of any dwelling-house, or the breaking
of the inner door thereof by any person being therein, shall not be
deemed such breaking a dwelling-house as to constitute burglary in
any case other than such as are herein particularly specified.
SEc. 23. Every person who shall be convicted of burglary shall be
punished by confinement and hard labor, if in the :first degree, not
less than ten years; if in the second degree, not less than :five nor
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more than ten years; if in the third degree, not exceeding five
years.
SEc. 24. If any person, in committing burglary, shall also commit
a larceny, he may be prosecuted for both offences in the same count,
or in separate counts of the same indictment, and, on conviction of
such burglary and larceny, shall be punished by confinement ancl
hard labor, in addition to the punishment herein before prescribed for
the burglary, not exceeding five years.
SEc. 25. Every person who shall be convicted of feloniously taking
the property of another from his person or in his presence, and
against his will, by violence to his person, or by putting him in fear
of some immediate injury to his person, shall be adjudged guilty of
'
robbery in the first degree.*
SEc. 26. Every person who shall be convicted of feloniously taking
the personal property of another in his presence, or from his person,
which shall have been delivered or suffered to be taken through fear
of some injury to his person or property, or to the person of any relative or member of his family, threatened to be inflicted at some
different time, which fear shall have been produced by the threats of
the person so receiving or taking such property, shall be adjudged
guilty of robbery in the second degree.
SEc. 27. If any person shall, either verbally or by a written or
printed communication, accuse or threaten to accuse another of any
felony, or threaten to do any injury to the person or property of any
one; with a view or intent to extort or gain any money or property of
any description belonging to another, and shall, by intimidating him
with said accusation or threat, extort or gain from him any money or
property, every such offender shall be deemed guilty of robbery in
the third degree.
SEc. 28. Every person convicted of robbery shall be punished by
confinement a'ld hard labor, if in the :first degree, not less than ten
years; if iu the second degree, not exceeding ten nor less than :five
years; if in the third degree, not exceeding five years.
SEc. 29. Every person who shall knowingly send or deliver, or
shall make, and for the purpose of being delivered or sent, shall part
with the possession of any letter or writing, with or without a name
subscribed thereto, or signed with a fictitious name, or· with any
letter, mark or other designation, threatening therein to accuse any
person of a crime, or to do any injury to the person or property of
any one, with a view or intent to extort or gain any money or property of any description belonging to another, shall, on conviction)
be adjuclged guilty of an attempt to rob, and shall be punished by
confinement and hard labor not exceeding five years.
SEc. 30. Every person who shall be convicted of feloniously stealing, taking, and carrying away any money, goods, right in action, or
other personal property or valuable thing whatsoever, of the value of
ten dollars or more, or any slave, horse, mare, gelding, colt, filly, ass
*Vide4Black. Com., 242, 243; 1 Hawk., c. 34, s. 3,s. 8; Russ. &Ry., 375, 419;Russ •.
87 ; Arch . , 217.
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mule, neat cattle, sheep, or hog, belonging to another, shall be deemed
uilty of grand larceny.*
SEc. 31. Persons convicted of grand larceny shall be punished, in
the fo1lowing cases, as follows: Finit. For stealing a horse, mare,
gelding, colt, filly, mule: or ass, by confinement and hard labor not
exceeding seven years. Second. In all cases of grand larceny, except
as provided in the two succeeding sections, by confinement and hard
labor not exceeding five years.
SEc. 32. Every person who shall steal, take; and carry away any
money or personal property or effects of another, under the value of
ten dollars, (not being the subject of grand larceny without regard to
value,) shall be deemed guilty of petty larceny, and, on conviction,
shall be punished by imprisonment in a county jail not exceeding one
year, or by fine not exceeding one hundred dollars, or by both such
fine and imprisonment. t
SEc. 33. If any larceny be committed in ad welling-house, or in any
boat or vessel, or by stealing from the person in the night time, the
offender may be punished by confinement and hard labor not exceeding seven years~

SEc. 34. If tb.e property stolen consists of any bond, covenant, note,
bill of exchange, draft, order, or receipt, or any other evidence of debt,
or of any public security issued by the United States or this Territory,
or of any instrument whereby any demand, right, or obligation shall
be assigned) transferred, created, increased, released, extinguished, or
diminished, the money due thereon, or secured thereby, and remaining unsatisfied, which, in any event or contingency, might be collected
thereon, or the value of the property transferred or affected, as the
case may be, shall he deemed prima facie evidence of the value of the
article stolen.
SEc. 35. If any person mark or brand, or alter the mark or brand
of any animal, the subject of larceny, being the property of another,
with intent to steal or convert the same to his own use, or shall wilfully kill such animal with intent to steal or convert to his own use
the carcase, or skin, or any part of the animal so killed, he shall be
adjudged guilty of larceny, and punished in the same manner as if he
had feloniously stolen such animal.
SEc. 36. If any person steal or embezzle any will of real or personal
property, or any deed or other instrument of writing, being, or purporting to be, the act of another, by which any right or interest in
real or personal property shall be) or purport to be, assured, transferred, or conveyed, or in any way changed or affected, shall be adjudged guilty of grand larceny) without reference to the value of the
instrument so stolen or embezzled, and shall be punished by confinement and hard labor not exceeding five years, or in the county jail not
less than six months; or by fine not exceeding one thousand dollars or
less than five hundred dollars; or by both a fine not less than one hundred dollars and imprisonment in the county jail not less than three
months.

* Vide Blaclc Com., 229, 237, 231; 1 Hale, 513, 506,508,509,511, 512; Arch., 168,169,
177, 173, 175, 179, 178, 167, 161; 2 East., P. C., 568, 682, 556; 1 Leach, 420.
t Vide The State vs. Hurt, and The State vs. Sights; 7 Missouri Rey., 321.
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SEc. 37. Whoever shall be convicted of having stolen and carried
away or embezzled, any record, paper, or proceeding of a court of
justice, filed or deposited with any clerk or officer of such court, or
any paper, document) or record, filed or deposited in any public office,
or with any judicial officer, shall be adjudged guilty of grand larceny,
without reference to the value of the record, paper, document, or proceeding, so stolen or embezzled) and shall be punished by confinement
and hard labor not exceeding five years, or in a county jail not less
than six months, or by fine not less than five hundred dollars, or by
both a fine not less than one hundred dollars and imprisonment in the
county jail not less than three months.
·
SEc. 38. Every officer or other person having the custody of any record, paper, document, or proceeding, or any will, deed) or other writing, specified in either of the last two sections, who shall fraudulently
take away, withdraw, or destroy any such record, paper, document)
proceeding, will, deed, or instrument of writing, filed or deposited
with him, or loft in his custody, shall, upon conviction) be punished
by confinement and hard labor not exceeding five years.
SEc. 39. If any person shall sever from the soil of another any produce growing thereon of the value of more than five dollars) or shall
sever fi·om any building or from any gate) fence, or other railing or
enclosure, or any part thereof, or any material of which it is composed., of the like value) and shall take and convert the same to his
own use, with the intent to steal the same, he shall be deemed guilty
of larceny in tho same manner, and of the same degree, as if the articles so taken had been severed at some different and previous time.
SEc. 40. If any clerk, apprentice, or servant of any private person,
or of any co-partnership, (except clerks, apprentices, and servants
within the ages of sixteen years,) or if any officer, agent,* clerk, or
servant of any incorporated company, or any person employed in such
capacity, shall embezzle or convert to his own use, or shall take, make
way with) or secrete with intent to embezzle or convert to his own
use, without the assent of his master or employer, any money, goods,
rights in action, or valuable security or effects whatsoever, belonging
to any person, which shall have come into his possession·, or under
his care, by virtue of such employment or office, he shall, upon conviction, be punished in the manner prescribed by law for stealing
property of the kind or value of the articles so embezzled, taken, or
secreted.
SEc. 41. Every embezzlement of any evidence of debt, negotiable
by delivery only, and actually executed by the master or employer of
such clerk, ag~nt, officer, or servant, but not delivered or issued a~ a
valid instrument, shall be deemed an offence within the meaning of
the last preceding section, and punished accordingly.
SEc. 42. If any carrier or other baileet shall embezzle or convert to
~An arrent or bailee of a private incorporated company is not liable under this section, but
may be indicted under the forty-fifth section; Hamuel vs. The State, 5 Missouri Rep., 264.
fAn indictment charging defendant as agent, will not be good under this section; he
must be charged as a bailee. Hamuel vs. The State, 5 Missouri Rep., 264. The words
"other bailee," held to embrace a case of bailment of a horse, notwithstanding the clause
referring to the "box, trunk, package, or other things," in which property bailed was enclosed, would seem to limit the section to bailments of that character. Norton vs. The State,
4 ibid, p 61. Sed q1u!lre.
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his own use, or make way with, or secrete, with intent to embezzle, or
to convert to his own use, any money, goods, rights in action, property,
or valuable security, or other effects, which shall have been delivered
to him, or shall have come into his possession or under his care, as
such bailee, although he shall not break any trunk, package, box, or
other thing in which he received them, he shall, upon conviction,
be adjudged guilty of larceny, and punished in the manner prescribed
by law for stealing property of the nature or value of the articles so
embezzled, taken, or secreted.
SEc. 43. If any tenant or lodger shall take away, with intent to
embezzle, steal or purloin, any bedding, furniture, goods or chattels,
or fixture, which, by contract, was let to him, to be used by him in
or with any house, apartment, room or lodging, whether the contract
for letting shall have been made by such person or by any person on
his behalf, he shall be adjudged guilty of larceny, and punished in
the same manner prescribed by law for stealing property of the value
of the articles so stolen, purloined, or embezzled.
SEc. 44. Ev:ery person who shall buy, or in any way receive, any
goods, money, right in action, personal property, or any valuable security or effects whatsoever, that shall have been embezzled, taken or
secreted, contrary to the provisions of the four last sections, or that
shall have been stolen from another, knowing the same to have peen
so embezzled, taken, or secreted, or stolen, shall, upon conviction, be
punjshed in the same manner and to the same extent as for the stealing
the money, property, or other thing so bought or received.
SEc. 45. In any indictment for any offence specified in the last section, it shall not be necessary to aver, nor on the trial thereof to
prove, that the principal who embezzled, took, secreted, or stole such
property, has been convicted.
SEc. 46. Every person who, with intent to cheat or defraud another,
shall designedly, by color of any false token, or writing, or by any
other false pretence, obtain the signature of any person to any written instrument, or obtain from any person any money, personal property) right in action, or other valuable thing or effects whatsoever,
upon conviction thereof, shall be punished in the same manner and to
the same extent as for feloniously stealing the money, property, or
thing so obtained.
SEc. 47. If the false token by which any signature, money, property,
right in action, or other thing shall be obtained) as specified in the
last section, be a promissory note, bill of exchange, check, or evidence
of debt, purporting to have been made or issued by or under authority
of any banking company or corporation not in existence, the person
convicted of such cheat may be punished by confinement and hard
labor not exceeding seven years.
SEc. 48. If, upon the trial of any person indicted for any offence
prohibited in the two last sections, it shall be proved that he obtained
the property, or other thing in question, in such manner as to amount
in law to a larceny, he shall not, by reason thereof, be entitled to an
acquital, but he shall be convicted and punished as if the offence had
been proved as charged.
SEc. 49. Every person who shall falsely represent or personate an-
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other, and in such assumed character shall receive any money, goods,
rights in action, or property, or effects of any description, belonging
or intended to be delivered to the individual so personated, shall, upon
conviction, be punished in the same manner and to the same extent
as for feloniously stealing the money, property, or other thing so received.
SEc. 50. Every person who, being a party to any conveyance or
assignment of any estate, or interest in real estate, goods or things in
action, of any rents or pro.fits issued therefrom, or to any charge upon
such estate, interest, rents or profits, made or created with intent to
defraud prior or subsequent purchasers, or to hinder, delay or defraud
creditors or other persons, and every person being privy to or knowing
of any such conveyance, assignment, or charge, who shall willingly
put the same in use, as having been made in good faith, shall, upon
conviction, be adjudged guilty of a misdemeanor.
SEc. 51. Every person who shall make, execute, or deliver any deed
or writing for the conveyance or assurance of any lands, tenements or
hereditaments, goods or chattels, which he had previously, by deed or
writing, sold, conveyed, mortgaged, or assured, or covenanted to convey
or assure, to any other person, such first deed being outstanding and
in force, and shall not in such second deed or writing recite or describe
such former deed or writing, or the substance thereof, with intent to
defraud, and every person who shall knowingly take or receive such
second deed or writing, shall, on conviction, be adjudged guilty of
a misdemeanor.
SEc. 52. If any person shall unlawfully and maliciously destroy or
injure any boat or vessel, or any engine or machinery for propelling
the same, whether the same be completed or in an unfinished state, or
shall unlawfully or maliciously cast away or strand, or in anywise
injure any boat or vessel, with intent thereby to injure or prejudice
any owner or part owner of such boat or vessel, or of any goods on
board the same, or the insurer of such boat or vessel, or on the freight
thereof, or upon any goods on board the same, the person so offending
shall be punished by confinement and hard labor not exceeding seven
years.
SEc. 53. Every person who shall wilfully administer any poison to
any cattle, or shall maliciously expose any poisonous substance, with
intent that the same shall be taken or swallowed by any cattle, shall,
upon conviction, be punished by confinement and hard labor not
exceeding three years, or in the county jail not less than six months,
or by fine not less than two hundred and fifty dollars, or by both a
fine not less than one hundred dollars and imprisonment in the county
jail not less than three months.
SEc. 54. If any person shall wilfully and maliciously kill, maim or
wound any cattle of another, he shall, on conviction, be punished as
in the next preceding section is provided.
SEc. 55. Every person who shall wilfully, unlawfully and maliciously
break, destroy or injure the door or window of any dwelling-house,
shop, store, or other house or building, or sever therefrom, or from
any gate, fence or enclosure, or any part thereof, or any material of
which it is formed, or sever from the freehold any produce thereof or
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anything attached thereto, or pull down, injure or destroy any gate,
post, railing or fence, or any part thereof, or cut down, lap, girdle or
otherwise injure or destroy any fruit, or ornamental or shade tree,
being t.he property of another, shall, on conviction, be atl.judged guilty
of a misdemeanor.
SEc. 56. Every person who shall wilfully and maliciously burn,
injure or destroy any pile or raft of wood, plank, boards, or other
lumber~ or any part thereof, or cut loose or set adrift any such raft or
part thereof, or shall cut, break, injure, sink, or set adrift any boat,
canoe, skiff, or other vessel, being the property of another, shall be
adjudged guilty of a misdemeanor.
SEc. 57. Every person who shall wilfully and maliciously cut down,
injure, break or destroy any bridge or mill-dam, or other dam erected
to create hydraulic power, or any embankment necessary to support
such dam, or shall wilfully or maliciously make, or cause to be made,
any aperture in such dam or embankment, with intent to destroy or
injure the same, shall be adjudged guilty of a misdemeanor.
SEc. 58. Every person who shall wilfully and maliciously either,
First, remove any monument of stone, or other durable material,
created for the purpose of designating the corner or any other point
in the boundary of any lot or tract of land, or of the Territory, or any
legal subdivision thereof; or, Second, deface or alter the marks upon
any tree, post, or other monument, made for the purpose of designating
any point in such boundary; or, Third, cut down or remove any tree
upon which any such marks shall be made for such purpose, with
intent to destroy such marks, shall, upon conviction, be adjudged
guilty of a misdemeanor.
SEc. 59. Every person who shall wilfully or maliciously break or
destroy, or remove any mile post, mile stone, or any guide board,
erected by authority of law, on any public highway or turnpike road,
or shall wilfully and maliciously deface or alter any such inscription
on any such post, stone or board, shall be deemed guilty of a misdemeanor.
SEc. 60. Every punishment and forfeiture imposed on any person maliciously committing any offence prohibited by the provisions of either
of the eight last preceding sections, shall equally apply, and be in force,
whether the offence shall be committed from malice conceived against
the owner of the property, in respect to which it shall be committed,
or otherwise.
SEc. 61. Every person who shall be convicted of a misdemeanor,
as prohibited by this act, the punishment for which is not hereinbefore
prescribed, shall be punished by imprisonment in a county jail not
exceeding one year, or by fine not exceeding five hundred dollars, or
by both such fine and imprisonment.
SEc. 62. Every person who shall be convicted of arson, burglary,
robbery, or larceny, in any degree in this act specified, or who shall
be sentenced to confinement and hard labor for any other crime punishable under the provisions of this act, shall be incompetent to be
sworn as a witness, or serve as a juror, in any uause, and shall he forever disqualified from voting at any election, or holding any office of
honor, trust, or profit, within this Territory.
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SEc. 63. That when any person or persons shall be convicted for
the violation of any of the provisions of this or any other act in force
in this Territory, and sentenced to " hard labor," or " confinement
and hard labor," it shall be construed to mean " to hard labor and
confinement. ''
This act to take effect and be in force from and after its passage.

CHAPTER L.
CRIMES AND PUNISHMENTS.

An Act defining the punishrnent of crimes affecting currency) 1·ecords,
and securities, public and private.
1. Forgery in the first degree.
2. Additional acts constituting forgery in
the first degree.
3. Forging certain seals, forgery in the
second degree.
4. Altering, &c., records and returns,
forgery in the second degree.
5. Altering entries in records or returns,
forgery in the second degree.
6. Officers making false certificates of
acknowledgment of deed s, &c., forgery in the second degree.
7. Counterfeiting gold or silver coin,
forgery in second degree.
8. Forging notes, bills, &c., on any bank,
forgery in second degree.
9. Selling, exchanging, &c , such note,
bill, &c., forgery in second degree.
10. Having in possession, or bringing into
this Territory, such note, bill, &c.,
with intent, &c., forgery in second
degree.
11. Engraving, &c., plates, in similitude
of bank bills, &c., forgery in the
second degree.
12. When plates deemed in similitude of
genuine bills, &c.
13. Bringing into this Territory, having in
possession, selling, &c., counterfeit
gold or silver coin, forgery in third
degree.
14. Selling, changing, or delivering, &c.,
such eoin, forgery in third degree.
15. Counterfeiting, &c., process, plea, &c ,
of a competent court, forgery in
third degree.
16. Counterfeiting instruments affecting
pecuniary demands, forgery in third
degree.
17. False entries in books of certain public
oflicers, forgery in third degree.

18. False entries in books of moneyed corporations, forgery in the third degree.
19. Having in possession forged instruments, with intent, &c., forgery in
the fourth degree.
20. Selling, delivering, exchanging, &c.,
such instrument, forgery m the fourth
degree.
21. Passing or offering to pass counterfeit
coin, forgery in the fourth degree.
22. Total obliteration of writings, when
deemed forgery.
23. Putting together different parts of
several genuine instruments, with
intent to defraud, forgery, &c.
24. What deemed written instrument, &c.
25. Affixing pretended signatures to notes,
&c., of corporations, deemed forgery.
26. Making false instruments, &c., in a
pretended or fictitious name.
27. Making false instruments, &c., in his
own name, as the act of another,
forgery.
28. Impairing, clipping, &c., gold or silver
coin, &c.
29. Punishment for the several degrees of
forgery.
.
30. Making, keeping, &c., rolling press,
&c., for forging, &c., how punished.
31. To cast, stamp, engrave, &c., or have
tools for that purpose, with intent,
&c., how punished.
32. Personating another in certain cases,
how punished.
33. Tearing, cutting, burning any will, &c.,
how punished.
34. Aiding, assisting, counselling, &c., in
the commission of any offences, specified in this article, how punished.
35. Disqualifications annexed to above
oifences.

Be it enacted by the govenwr and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Every person who shall forge, counterfeit, or falsely
alter, or cause or procure to be forged, counterfeited, or falsely altered,
Fi1·st, any will of real or personal property, or any deed or other in-
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strument, being or purporting to be the act of another, by which any
right or interest in real property shall be or purport to be transferred,
or in any way changed or affected ; or, Second, any certificate of the
acknowledgment or proof of any deed or other instrument which by
law may be recorded, made, or purporting to have been made, by any
court or officer duly authorized to make such certificate or endorsement ; or, Third, any certificate of the proof of any will of real or
personal property which by law may be recorded, made, or purporting
to have been made, by any officer authorized to make such certificate;
or, Fourth, any certificate or endorsement of the filing or recording
any such will, deed, or other instrument, which by law may be recorded, or purporting to have been made by any officer authorized to
make such certificate or endorsement, with intent to defraud, shall, on
conviction, be adjudged guilty of forgery in the first degree.*
SEc. 2. Every person who shall forge, counterfeit, or falsely alter,
or cause or procure to be forged, counterfeited, or falsely altered,
First, any warrant, order, bill, certificate, or other public security,
issued or purp~rting to have been issued under the authority of this
Territory, by virtue of any law thereof, by which the payment of any
money absolutely, or upon a contingency, shall be promised, or the
receipt of any money, goods) or valuable thing, shall be acknowledged,
or which shall be or purport to be receivable in payment of the Territory; or, Second, any certificate of any share or interest in any public
stock, created by virtue of any law of this Territory, issued or purporting to have been issued by any public officer, or any bond or other
evidence of any debt of this Territory, either absolute or contingent,
made or issued or purporting to have been made or issued by any
public officer ; or, Third, any endorsement, assignment, or other instrument, transferring or purporting to transfer the right or interest
of any holder of such warrant, order, bill, certificate, public security,
certificate of stock, bond, evidence of debt or liability, or any person
entitled to such right or interest, with intent to defraud this Territory,
or any public officer thereof, or any other person, shall, on conviction,
be adjudged guilty of forgery in the first degree.
SEc. 3. Every person who shall forge or counterfeit, or cause or procure to be forged or counterfeited) the seal of this Territory, the seal
of any court of record, or the seal of any public office authorized by
law, the seal of any officer by law entitled to have and use an official
seal, or the seal of any body corporate duly incorporated by or under
the laws of this Territory, or who shall make, or forge, or counterfeit
any impression purporting to be the impression of any such seal, with
intent to defraud, shall, upon conviction, be adjudged guilty of forgery
in the second degree.
SEc. 4. Every person who, with intent to defraud, shall falsely alter,
destroy, corrupt or falsify, or procure to be falsely altered, destroyed,
corrupted, or falsified, First, any record of any will, conveyance, or
other instrument, the reoord or the copy of the record of which, by
law, shall be evidence ; or, Second, any record of any judgment or de*Vide The State vs. ~hoemaker, 7 Missouri Rep., 277 ; 2 East, P. C., 966, 991, 858, 950,
1001, 855; Arch., 283; 4 Black. Com., 247; 2 Russ., 335; 2 T. R., 606; 4 T. R., 28.
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cree in any court of record ; or, Third, the return of any officer, court,
or tribunal to any order, writ, or process of any court) shall, upon conviction, be adjudged guilty of forgery in the second degree.
SEc. 5. Every person who shall falsely make, forge or alter, or cause
or procure to be falsely made, forged or altered, any entry in any book
of records, or any instrument purporting to be any record or return,
specified in the last section, with intent to defraud, shall, upon conviction, be adjudged guilty of forgery in the second degree.
SEc. 6. If any person authorized to take the proof, or acknowledgement of any conveyance of real estate, or of any instrument which by
law may be recorded, shall either, First, wilfully certify that any
such conveyance or instrument was acknowledged by any party thereto,
when, in truth, no such acknowledgement was made ; or, Second wilfully certify that any conveyance or instrument was proved, :when, in
fact, no such proof was made ; or Third, wilfully certify falsely in any
material matter contained in any certificate, being or purporting to be
a certificate of the acknowledgement or proof of any such conveyance
or instrument, shall, upon conviction, be adjudged guilty of forgery in
the second degree.
SEC. 7. Every person who shall counterfeit, or cause or procure to
be counterfeited) any gold or silver coin at the time current within
this Territory by law or usage, or in actual use or circulation within
this Territory, or shall make or cause to be made any false or counterfeit coin, in imitation or similitude of any gold or silver coin so
current, or in actual use or circulation within this Territory, shall, on
conviction, be adjudged guilty of forgery in the second degree.*
SEc. 8. Every person who shall forge or counterfeit, or falsely make
or alter, or cause or procure to be forged, counterfeited, or falsely made
or altered, First, any promissory note, bill of exchange, draft, check,
certificate of deposit, or other evidence of debt, being or purporting to
be made or issued by any bank incorporated under the laws of the
United States or this Territory, or of any other Territory, State, government, or country; or, Second, any order or check, being or purporting to be drawn on any such incorporated bank, or any cashier
thereof, by any other person, company or corporation, shall; upon conviction, be adjudged guilty of forgery in the second degree.
SEC. 9. Every person who shall sell, exchange or deliver, or offer to
sell, exchange or deliver, or receive upon a sale, exchange or delivery,
for any consideration, any falsely made, altered, forged or counterfeited note, check, bill, draft or other instrument, the falsely making,
altering, forging or counterfeiting of which is, by the last section, declared to be an offence, knowing the same to be falsely made, altered,
1

*In Matti11on vs. The State, 3 Missouri Rep., 421, it was held that the 43d and 44th sections of the act concerning crimes and misdemeanors, in the Rev. Code of 1825, which embrace
the same offences described in this, together with the 12th, 14th and 21st sections following,
were void, on the ground that Congress possessed, under the Constitution of the United States,
the exclusive power to provide for the punishment of counterfeiting the coin made or declared
current. In the State vs Skoemaker, (in vol. 7, p. 177,) in which an indictment founded on
the 21st section was considered, this question was not raised at the bar, or noticed in the
opinion of the court. See Hendrick's case ; 5 Leigh, 709 ; and State vs Tuft; 2 Baily, S.
C. R., 44; and State vs. Randall, 2 Aikin, 1 R. (Vermont) centre. See, also, 3 Story Com.,
21st section.
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forged or counterfeited, with intent to have the same altered or passed,
shall be adjudged guilty of forgery in the second degree.
SEc. 10. Every person who shall bring into this Ter 'itory, or have
in his possession or custody, any falsely made, altered, forged or counterfeited note, bill, check, draft, or other instrument, the falsely
making, altering, forging, or counterfeiting of which is, by the eighth
section of this act, declared to be an offence, knowing the same to be
falsely made, altered, forged, or counterfeited, with the intent to utter,
pass) sell, or exchange the same as true or false, or to cause the same
to be passed, uttered, sold, or exchanged, with intent to defraud, shall,
on conviction, be adjudged guilty of forgery in the second degree.
SEc. 11. Every person who shall either, First, make or engrave,
or cause or procure to be made or engraved, any plate in the form or
similitude of any promissory note, bill of exchange, draft, or order,
check, certificate of deposit, or other evidence of debt, issued by any
incorporated bank in this Territory, or by any bank incorporated under
the laws of the United States, or of any State or Territory thereof, or
under the laws of any foreign country or government, without the
authority of such bank ; or, Second, have or keep in his custody or
possession any such plate, without the authority of such bank, with
the intent of using or having the same used for the purpose of taking
therefrom any impression to be passed, sold or uttered; or, Third,
make or cause to be made, or have or keep in his custody or possession,
any plate upon which shall be engraved any figures or word~ intended
or adapted to, or which may be used for the purpose of falsely altering
any evidence of debt, issued by any such incorporated bank, with the
intent of using or having the same used for that purpose; or, Fourth,
make or cause to be made, or have or keep in his custody or possession,
without the authority of such bank, any impression taken from any
such plate, with the intent to fill up and complete, or to have the same
filled up and completed, or sold, passed or uttered, shall, upon conviction, be adjudged guilty of forgery in the second degree.
SEc. 12. Every plate specified in the last section shall be deemed
to be in the form and similtude of the genuine instrument in either
of the following cases : First, when the engraving on such plate, or
any impression therefrom, resembles and conforms to such parts of
the genuine instrument as are engraved; or, Second, where such plate
shall be partly finished, and the part so finished, or any i:npression
therefrom, resembles and conforms to similar parts of the genuine instrument.
SEc. 13. Every person who shall bring into this Territory, or have
in his custody or possession, any counterfeit or imitation of any gold
or silver coin, the counterfeiting of which is hereinbefore declared to
be an offence, knowing the same to be counterfeited, with intent to
defraud or injure by uttering the same as true or false, or by causing
the same to be uttered, shall, upon conviction, be adjudged guilty of
forgery in the third degree.
SEc. 14. Every person who shall sell, exchange, or deliver, or offer
to sell, exchange, or deliver, or receive upon any sale, exchange, or
delivery, any such counterfeit or imitation of any gold or silver coin,
specified in the last section, knowing the same to be counterfeited,
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with the intent to have the same uttered or passed, shall be adjudged
guilty of forgery in the third degree.
SEc. 15. Every person who, with intent to injure or defraud, shall
falsely make, alter, forge, or counterfeit any instrument, or writing.
being or purporting to be any process issued by any competent court,
or magistrate, or officer, or any pleading or proceeding filed or entered
in any court of law or equity, or any certificate, order, or allowance
by any competent court or officer, or any license or authority authorized by any statute, shall, on conviction, be adjudged guilty of forgery in the third degree.
SEc. 16. Every person who, with intent to injure or defraud, shall
falsely make, alter) forge, or counterfeit any instrument or writing.
being or purporting to be, the act of another. by which any pecuniary
demand or obligation shall be or purport to be transferred, created,
increased, discharged, or diminished, or by which any rights or property whatsoever shall be or purport to be transferred, conveyed, discharged, increased, or in any manner affected, the falsely making,
altering, forging, or counterfeiting of which is not hereinbefore declared to be a forgery in some other degree, shall, on conviction, be
adjudged guilty of forgery in the third degree.
SEc. 17. Every person who, with intent to defraud, shall make
any false entries, or shall falsely alter any entry made in a book of
accounts kept in the office of the auditor of public accounts, or in the
office of the territorial treasurer, or of any county treasurer, by which
any demand or obligation, claim, right, or interest, either against or
in favor of this Territory, or any county, or any individual shall be;
or shall purport to be, created, increased, discharged, diminished, or
in any manner affected, shall, upon conviction, be adjudged guilty of
forgery in the third degree.
SEc. 18. Every person who, with intent to defraud, shall make any
false entries, or shall falsely alter any entry made in a book of accounts kept by any moneyed corporation within this Territory, or in
any book of accounts kept by any such corporation or its officers, and
delivered, or intended to be delivered, to any person dealing with such
corporation, by which any pecuniary obligation, claim or credit shall
be, or shall purport to be, created, increased, diminished, or discharged, or in any manner affected, shall, upon conviction, be adjudged
guilty of forgery in the third degree.
SEc. 19. Every person who shall have in his possession, buy or receive any falsely made, altered, forged or counterfeited instrument or
writing, the forgery of which is hereinbefore declared to be an offence,
(except such as are enumerated in the eighth section of this act,) knowing the same to be forged, counterfeited, or falsely made or altered,
with intent to injure or defraud by uttering the same as true or false,
or causing the same to be so uttered, shall, on conviction, be adjuclge~l
guilty of forgery in the fourth degree.
SEc. 20. Every person who shall sell, exchange or deliver, or offer
to sell) exchange or deliver, for any consideration, any falsel'y altered~
forged or counterfeited instrument or writing, the forgery of which iR
declared punishable, (except as in the last section is excepted,) knmving the same to be forged, counterfeited or falsely altereCl, ·with the
Ex. Doc. 23--15
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intention to have the same uttered or passed, shall, on conviction, be
adjudged guilty of forgery in the fourth degree.
SEc. 21. Every person who, with intent to defraud, shall pass, utter,
or publish, or offer or attempt to pass, utter, or publish, as true, any
forged, counterfeited, or falsely utter instrument or writing, or any
counterfeit or any imitation of any gold or silver coin, the altering,
forging, or counterfeiting of which is hereinbefore declared to be an
offence, knowing such instrument, writing, or coin, to be altered,
forged, or counterfeited, shall, upon conviction, be adjudged guilty of
forgery in the same degree hereinbefore declared for the forging, altering or counterfeiting the instrument, writing or coin so passed,
uttered or published, or offered or attempted to be passed, uttered or
publjshed. *
SEc. 22. The total erasure or obliteration of any instrument or
writing, with intent to defraud, by which any pecuniary obligation,
or any right, interest or claim to money, right in action or property,
shall be, or purport to be, or shall be intended to be created, conveyed, transferred, increased, discharged, diminished, or in any manner affected, shall be deemed forgery in the same manner and in the
same degree as the false alteration of the whole or any part of such
instrument or writing.
SEc. 23. When different parts of several genuine instruments shall
be so placed or connected together as to produce one instrument, with
intent to defraud, the same shall be deemed forgery in the same manner and in the same degree as if the parts so put together were falsely
made or forged.
SEc. 24. Every instrument, partly printed and partly written, or
wholly printed, with a written signature thereto, and every signature
of an individual, firm or corporate body, or of any officer of such body,
and every writing purporting to be such signature, shall be deemed a
writing and a written instrument, within the meaning of the provisions
of this act.
SEc. 25. The false making, forging or counterfeiting of any evidence of debt, or negotiable instrument, issued or purporting to have
been issued, by any corporation having authority for that purpose, to
which shall be affixed the pretended signature of any person as an
agent or officer of such corporation, shall be deemed a forgery in the
same degree and in the same manner as if such person was, at the
time, an officer or agent of such corporation, notwithstanding such
person may never have been an officer or agent of such corporation, or
notwithstanding tb.ere never was any such person in existence.
SEc. 26. The false making, forging or counterfeiting of any instrument or writing, being or purporting to be the act of another, by which
any pecuniary demand or obligation, or any right, interest or claim
to money, right in action, or property, shall be or purport to be, or
intended to be conveyed, transferred, created, increased, discharged,
diminished, or in any manner affected, to which shall be affixed a fie*In Shoemaker vs. The State, 7 Missouri Rep., 177, held that in an indictment under this
section the coin counterfeited must be described as current at the time the counterfeit is made,
and not necessarily when it is passed or offered; attempting to pass the counterfeit would still
be an offence, though the genuine coin should have gone out of circulation.
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titious name, or the name or pretended signature of any person not in
existence, shall be deemed a forgery in the same degree and in the
same manner as if the name so affixed was the name of a person in
being, or purporting to be the signature of a person in existence.
SEc. 27. If any one shall, with intent to injure or defraud, make
any instrument or writing (as in the last section specified) in his
name, and shall utter or pass it under the pretence that it is the act
of another who bears the same name) he shall) upon conviction, be adjudged guilty of forgery in the same degree as if he had forged the
instrument in the name of a person bearing a different name from his
own.
SEc. 28. Every person who, with intent to defraud, shall impair,
falsely clip, scale, lighten or diminish any gold or silver coin, current
by law or usage, or in actual use and circulation within this Territory,
shall, on conviction, be adjudged guilty of forgery in the fourth degree.
SEc. 29. Persons convicted of forgery, as herein specified and declared, shall be punished as follows: First, those convicted of forgery
in the first degree, by imprisonment and hard labor for a term not less
than ten years ; Second, those in the second degree, by the like confinement and hard labor not less than seven nor more than ten years;
Third, those in the third degree, by like confinement and hard labor
not exceeding seven years ; Fourth) those in the fourth degree, by the
like imprisonment and hard labor not exceeding five years, or by imprisonment in a oounty jail not less than six months.
SEc. 30. Every person who shall form, make or mend, have or keep
in his possession or custody, or sell, exchange or deliver to another,
any paper, rolling-press, or other tool, instrument or material, devised,
adapted or designed for the stamping, forging, and making any false
or counterfeit bill, note, certificate, or other negotiable evidence of
debt, issued by any incorporated bank, as specified in the eighth
section of this act, or devised, adapted and designed for the falsely
altering any such bill, note, draft, check, certificate, or other evidence
of debt, of any such bank, with intent to use and employ the same, or
cause or permit the same to be used or employed in the falsely making,
altering, forging, or counterfeiting any such bill, note, draft, check,
or certificate, or other evidence of debt, shall, upon conviction, be
punished as herein before prescribed for forging in the third degree.
SEc. 31. If any person shall cast, stamp, engrave, form, make or
amend, or shall begin to cast, stamp, engrave, form, make or amend,
or shall knowingly have in his possession or custody, or shall sell,
exchange, or deliver to another, any mould, pattern, dye, puncheon,
engine, press, or other tool or instrument, devised, adapted or designed
for the coining or making, edging, graining, or lettering any false or
counterfeit money or coin, in imitation or similitude of any gold or
silver coin, current by law or usage) or in use or circulation within
this Territory, with the intent to use and employ the same, or procure
or permit the same to be used or employed in coining or making, or
edging, graining or lettering any such false and counterfeit coin,
upon conviction, shall be punished as hereinbefore prescribed for
forgery in the fourth degree.
SEc. 32. Every person who shall falsely represent or personate an-
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other, and in such assumed character shall, either, First, become bail
or security, or acknowledge any recognizance, or execute any bond or
other instrument, as bail or security, for any party in any proceeding,
civil or criminal, before any court or officer authorized to take such
bail or security; or) Second, confess any judgment; or, Third, acknowledge the execution of any conveyance of any real or personal
property, or any other instrument which, by law, may be recorded; or,
Fourth, do any other act in the course of a suit, proceeding or prosecution, whereby the person so represented or personated may be made
liable in any event to the payment of any debt, damages, costs, or sum
of money, or his rights or interests may be in any manner affected,
shall, on conviction) be punished by confinement and bard labor not
exceeding ten years.
SEc. 33. If any person shall unlawfully, wilfully and maliciously
tear, cut, burn, or in way whatever destroy any will, deed, or other
instrument or writing, the falsely making, altering, forging or counterfeiting of which is hereinbefore declared to be a punishable offence,
shall, on conviction, be punished by imprisonment in a county jail
not exceeding one year, or by fine not exceeding five hundred dollars,
or by both such fine and imprisonment.
SEc. 34. Every person who shall aid or assist, abet, counsel, hire,
or by any means procure any other person to commit any offence punishable under any of the preceding provisions of this act, shall be
adjudged guilty of the same offence, in the same degree, and shall be
punished in the same manner as for the committing the offence so
aided, assisted, abetted, counselled, hired, or procured to be committed.
SEc. 35. Every person who shall be convicted of any felony punishable by the provisions of this act shall be incompetent to be sworn as
a witness or juror, and forever disqualified from voting at any election.
or holding any office of honor, trust, or profit within this Territory.
This act to take effect and be in force from and after its passage.

CHAPTER LI.
CRIMES AND PUNISHMENTS.

An Act defining the punishment .for crimes affecting the administ'i'ation
of Justice.
].
2.
3.
4.
5.
6.

7.
8.
9.
10.

Perjury defined.
§ 11. Jurors guilty of certain improper conIts punishments.
duct, how punished.
Subornation of perjury.
12. Attempting to influence jurors, arbitraIts punishment.
tors, &c., how punished.
Attempt to procure perjury, how pun13. Officers guilty of unfair conduct in sumished.
'
moning jurors, &c., how punished.
Wh01.t sufficient in indictment for per14. Compounding or concealing felonies,
jury.
how punished.
What sufficient in indictment for subor15. Compounding, &c., misdemeanors, &c.,
nation of perjury.
how punished.
Bribing, &c., witnesses, &c., to with16. Conviction of principal not necessary
hold evidence, &c., how punished.
in the tiral of offences specified in
Jurors, arbitrators, &c., how punished
two last sections.
for taking bribes.
17. Obstructing process in cases of felony,
Bribing, or attempting to bribe, jurors,
how punished.
arbitrators, &c., how punished.

CRIMES AND PUNISHMENTS.

229

§ 18. Obstructing process in civil cases and § 32. Punishment for breaking penitentiary,
misdemeanors.
19. To assault, &c., officers in discharge of
official duty, how punished.
20. Rescuing prisoner, convicted of capital
offence, how punished.
21. Rescuing prisoners charged with the
same.
22. Rescuing prisoners charged or convicted
of felonies not capital.
23. Rescuing prisoners charged or convicted
of offences other than felony.
24. Attempt to rescue prisoner charged or
convicted offelony, how punished.
25. Attempt to rescue prisoner charged or
convicted of offences not felonies,
how punished.
26. Conveying instruments into jail or penitentiary to aid escape of felons, how
punished.
27. Conveying instruments into jail, &c.,
to aid escape of prisoners other than
felons.
28. Aiding felon to escape from jail, &c.,
how punished.
29. Aiding prisoner, other than a felon, to
escape, &c.
30. Aiding prisoner to escape from the custody ofan officer, &c.
31. Punishment limited where the object is
prisoner's own escape.

escaping, &c.
33. Punishment of escape from penitentiary.
34. Punishment for escape from penitentiary without breaking, &c.
35. Punishment uf escape from county jail,
when prisoner is confined for crime.
36. Punishment for escape before conviction, when the conviction is for a
violation of a penal statute.
37. Escape from the penitentiary, &c., by
force or violence, &c., how punished.
38. Escaping, or attempting an escape, from
county jail, &c., by force or violence,
&c., how punished.
39. Officer permitting disguised instruments
to be conveyed into penitentiary or
jail, how punished.
40. Officer permitting or conniving at escape, how punished.
41. Officer refusing to execute process on
any person charged with crime, how
punished.
42. Jailor refusing to receive prisoner, how
punished.
43. Forfeiture of office annexed to certain
offences.
44. Prisoner escaping, may be retaken, &c.
45. Common barratry, how punished.
46. Disqualification annexed to certain offences.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. Every person who shall wilfully and corruptly swear,
testify, or affirm, falsely to any material matter upon any oath, or
affirmation, or declaration legally administered, in any cause, matter,
or proceeding, befor<t any court, tribunal, or public body or officer,
shall be deemed guilty of perjury *
SEc. 2. Every person who shall be convicted of wilful and corrupt
perjury shall be punished, in the following cases, as follows: First.
For perjury committed on the trial of any indictment for a capital
offence, with an express premeditated design to effect the condemnation and execution of the prisoner, death, or confineme~t and hard
labor not less than ten years. Second. For perjury committed on the
trial of an indictment for a capital offence, without such design, or
for any other felony, by confinement and hard labor not less than
seven years. Third. For perjury committed on any other trial or
proceeding, or in any other case, by confinement and hard labor for a
term not exceeding seven years.
SEc. 3. Every person who shall procure any other person, by any
means whatsoever, to commit any wilful or corrupt perjury in any
cause, matter or proceeding, in or concerning which such other person
shall be legally sworn or affirmed, shall be adjudged guilty of subornation of perjury.

* Vide State vs. Hamilton, 7 Missouri Rep., 300; 4 Black. Com., 137; n. 35 by Chr.
ibid, 138; Arch. 425, 434; 2 Russ. 520, 551, 550, 554; 3 Salk., 269; 1 Hawk., P. C., c. 69,
s. 2; 1 Lord Raym., 256; 3 Jnst., 164.
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SEc. 4. Every person convicted of subornation of perjury shall be
punished in the same manner as hereinbefore prescribed, upon a conviction for the perjury which shall have been procured.
SEc. 5. Every person who shall, by the offer of any valuable consideration, attempt unlawfully and corruptly to procure or entice any
other to commit wilful and corrupt perjury in any cause, matter, or
proceeding, in or concerning which such other person might by law
be sworn or affirmed, shall, on conviction, be punished by confinement
and hard labor for a term not exceeding five years.
SEc. 6. In any indictment for perjury, it shall be sufficient to set
forth the substance of the offence charged, and by what court, or be,
fore whom, the oath was taken, (averring such court or person to have
competent authority to administer the same,) together with the proper
averments to falsify the matter wherein the perjury is assigned, without setting forth any part of the record, proceeding, or process, either
in law or equity, or any commission or authority of the court or person before whom the pe1jury was committed, or the form of the oath
or affirmation,· or the manner of administering the same.
SEc. 7. In every indictment for subornation of perjury, or for any
corrupt bargain, contract, or attempt to procure another to commit
perjury, it shall be sufficient to set forth the substance of the offence,
without setting forth the record, proceedings, or process, or any commission or authority of the court or person before whom the perjury
was committed, or was agreed or promised to be committed.
SEc. 8. Every person who shall, by bribery, menace, or other means,
directly or indirectly, induce or attempt to induce any witness to absent himself or avoid a subprena or other process, or to withhold his
evidence, or shall deter or attempt to deter him from appearing or
giving evidence in any cause, matter, or proceeding, civil or criminal,
shall, on conviction, be adjudged guilty of a misdemeanor, and punished by imprisonment in the county jail not exceeding one year, and
by fine not exceeding three hundred dollars.*
SEc. 9. If any person summoned as a juror, or if any person chosen
as an arbitrator, or appointed a referee, shall take anything to give
his verdict, award or report, or shall receive any gratuity or gift from
any party to a suit, proceeding or prosecution, for the trial of which
such person shall have been summoned or sworn as a juror, or for the
hearing of which he shall have been chosen an arbitrator or appointed a
referee, he shall, on conviction, be punished by confinement and hard
labor not exceeding five years, or in the county jail not less than six
months, or by a fine not less than five hundred dollars, or by a fine
not less than one hundred dollars and imprisonment in the county jail
not less than three months.
SEc. 10. Every person who shall corrupt or attempt to corrupt any
other summoned or sworn as a juror, appointed a referee, or chosen an
arbitrator, by giving or offering to give any gift or gratuity whatsoever) with intent to bias the mind of such juror, referee or arbitrator,
or incline him to be more favorable to one side than the other in relation to any cause, matter or proceeding which may be pending in the
"'See 4 Black. Com., 139, 140; Arch., 435; 1 Russ.,l57, 158.
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court to which such juror shall have been summoned, or in which such
referee or arbitrator shall have been chosen or appointed, shall, on conviction, be punished as in the next preceding section is prescribed.
SEc. 11. If any person summoned or sworn as a juror, in any case,
shall promise or agree to give any verdict for or against any party, in
any case or proceeding, civil or criminal, or shall receive any paper,
evidence or information from any one in relation to any matter or cause,
for the trial of which he shall be sworn, without the authority of the
court or officer, before whom such juror shall have been summoned,
and without immediately disclosing the same to such court or officer,
he shall, on conviction, be adjudged guilty:of misdemeanor, be punished
by fine not exceeding three hundred dollars, or by imprisonment in the
county jail not exceeding one year, or by such fine and imprisonment.
SEc. 12. Every person who shall attempt improperly to influence
any juror in any civil or criminal case, or any one summoned as a juror
or any one chosen an arbitrator, or appointed a referee, in relation to
any matter pending in the court or before the officer before whom such
juror shall have been summoned or sworn, or pending before such arbitrator or referee, shall, npon conviction, be adjudged guilty of a
misdemeanor, and punished as in the last preceding section is prescribed.
SEc. 13. If any person whose duty it shall be to select or summon
any jurors in any court, or before any court, or before any officer, shall
be guilty of any unfair, partial or improper conduct in selecting or
summoning any juror, he shall, upon conviction, be adjudged guilty
of a misdemeanor, and punished by fine not exceeding five hundred
dollars, or by imprisonment in the county jail not exceeding one year,
or by both such fine and imprisonment.
SEc. 14. Every person having a knowledge of the actual commission
of any offence punishable by death, or by confinement and hard labor,
who shall take any money or property of another, or any gratuity or
reward, or any promise, undertaking or engagement therefor, upon
agreement or understanding express or implied, to compound or conceal
such crime, or to abstain from any prosecution therefor, or w-ithhold
any evidence thereof, shall, upon conviction, be punished by confinement and hard labor for a term not exceeding five years. .
SEc. 15. Every person having the knowledge of the actual commis~
sion of any offence punishable only by imprisonment in the county jail,
or by fine, or by such imprisonment and fine, or of any misdemeanor
or violation of any statute for which any pecuniary or other penalty or
forfeiture is or shall be prescribed, who shall take any money, property,
gratuity or reward, or any promise, engagement or undertaking therefor, upon any agreement or understanding, express or implied, to
compound or conceal any such offence or misdemeanor, or to abstain
from any prosecution therefor, or to withhold any evidence thereofi
shall, upon conviction, be adjudged guilty of a misdemeanor, and punished by imprisonment in the county jail not exceeding one year, or by
fine not exceeding three hundred dollars, or by both such fine and
imprisonment.
SEc. 16. Upon the trial of any indictment for any offences specifieu
in the two last sections, it shall uot be necessary to prove the Qonvic..
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tion of any offender for the offence, in relation to which any agreement
or understanding therein prohibited shall have been made.
SEc. 17. If any person or persons shall knowingly and wilfully obstruct, resis.t or oppose any sheriff or other ministerial officer in the service or execution, or in the attempt to serve or execute any writ, warrant or process, original or judicial, or in discharge of any official duty
in any case of felony, every person so offending shall, upon conviction,
be punished by confinement and hard labor for a term not exceeding five
years, or by imprisonment in the county jail for a term not less than six
months, or a fine not less than :five hundred dollars, or by a fine not
less than one hundred dollars and imprisonment in the county jail not
less than three months.
SEc. 18. If any person or persons shall knowingly and wilfully obstruct, resist or oppose any sheriff, or any other ministerial officer in
the service or execution, or in the attempt to serve or execute any
writ, warrant or process, original or judicial, or in the discharge of
any other duty, in any case, civil or criminal, other than felony, or
in the service or attempt to serve any order or Tule of court, in any
case, every person so offending, shall, on conviction) be adjudged
guilty of a misdemeanor, and punished by imprisonment in the county
jail for a term not exceeding one year, or by fine, not exceeding three
hundred dollars, or by both such fine and imprisonment.
SEc. 19. Every person who shall knowingly and wilfully assault,
beat or wound any such officer while engaged in the service or execution, or attempt to serve or execute any writ, warrant or process,
original or judicial, or any order or rule of court, or while in the discharge of any other official duty, shall, on conviction, be adjudged
guilty of a misdemeanor, and punished as in the last preceeding section is declared.
SEc. 20. If any person or persons shall by force set at liberty or
rescue from custody or prison any person convicted of a capital offence, or shall set at liberty or rescue any person convicted of such
crime while going 1o execution, or during execution, every person so
offending shall be punished by confinement and hard labor for a term
not less than ten years.
SEc. 21. If any person or persons shall by force set at liberty or
rescue any prisoner while in custody or confinement for a capital offence, before conviction, every person so offending shall, on conviction, be punished by confinement and hard labor not exceeding ten years.
SEc. 22. If any person or persons shall by force set at liberty or
rescue any prisoner in custody or confinement for a felony not capital,
whether before or after conviction, every person so offending shall be
punished by confinement and hard labor for a term not exceeding ten
years.
SEc. 23. If any person or persons shall by force set at liberty or
rescue any person held in custody or prison for any offence other than
felony, whether before or after conviction, or upon any writ or process, original or judicial, in any civil case, every person so offending
shall, on conviction, be adjudged guilty of a misdemeanor, and punished by imprisonment in the county jail for a term not exceeding one
year, and by fine not exceeding five hundred dollars.
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SEc. 24. Every person who shall attempt by force to set at liberty
or rescue any prisoner in custody or confinement for a felony, whether
before or after conviction, shall be punished by confinement and hard
labor for a term not exceeding five years.
SEc. 25. Every person who shall attempt by force to set at liberty
or rescue any prisoner in custody for an offence other than felony, before or after conviction, or upon any writ, warrant or process, original
or judicial, in a civil case, or any other lawful authority, shall, on
conviction, be adjudged guilty of a misdemeanor, and punished by
fine not exceeding three hundred dollars, or by imprisonment in the
county jail not exceeding six months.
SEc. 26. Every person who shall convey into the penitentiary, or
any jail or other place of imprisonment, any disguised instrument,
arms or other thing proper or useful to aid any prisoner in his escape,
with intent thereby to facilitate the escape of any prisoner lawfully
committed to or detained in any such place of confinement and hard
labor, for any felony whatever, whether such escape be effected or attempted, or not, shall, upon conviction, be punished by imprisonment
in the penitentiary for a term not exceeding ten years.
SEc. 27. Every person who shall convey into any jail or place of
confinement any disguised instrument, or anything proper or useful
to facilitate the escape of any prisoner lawfully committed to or detained in such jail or place of confinement, for any criminal offence
other than a felony, or lawfully imprisoned or detained therein for
any violation of any penal statute, or in any civil action, whether
such escape be effected or attempted, or not, shall be adjudged guilty
of a misdemeanor, and punished by imprisonment in a county jail not
exceeding one year, or by fine not exceeding five hundred dollars, or
by both such fine and imprisonment.
8Ec. 28. Every person who shall by any means whatever aid or assist any prisoner lawfully detained in any jail or place of confinement, for any felony, to escape therefrom, whether such escape be
effected or not, shall, upon conviction, be punished by confinement
.
and hard labor for a term not exceeding five years.
SEc. 29. Every person who shall by any means whatever aid or assist any prisoner lawfully committed to any jail or place of confinement in any case, civil or criminal, other than a felony, to escape
therefrom, whether such escape be effected or not, shall be adjudged
guilty of a misdemeanor, and punished by imprisonment in a county
jail not exceeding one year, or by fine not exceeding five hundred
dollars, or by both such fine and imprisonment.
SEc. 30. Every person who shall aid or assist any prisoner in
escaping or attempting to escape from the custody of any sheriff, coroner, constable, or other ministerial officer, or other person who shall
have the lawful charge of such prisoner, shall, upon conviction, be
punished in the same manner as if such prisoner were confined in any
jail or other place of confinement.
SEc. 31. But if any aid or assistance prohibited by the three last
sections be rendered by any prisoner detained for any crime in the
same jail, place of confinement or custody, with the intent of facili-
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tating his own escape, the punishment of such prisoner shall not exceed that prescribed by law upon conviction for his own escape.
SEc. 32. If any person confined in a place of confinement for any
term less than for life, or in lawful custody going to the place of confinement, shall break such prison or custody and escape therefrom, he
shall, upon conviction, be punished by confinement and hard labor for
a term not exceeding five years, to commence at the expiration of the
original term of imprisonment.
SEc. 33. If any person confined in the penitentiary for any term
less than life shall escape from such prison or from the custody of the
officers, he shall be liable to the punishment imposed for breaking the
prison.
SEc. 34. If any person confined at hard labor for any term less
than life shall escape therefrom without being guilty of breaking such
prison, within the meaning of the preceding section, (section 32,) he
shall, upon conviction, be punished by confinment and hard labor for
a term not exceeding three years, to commence at the expiration of
the original term of imprisonment.
SEc. 35. If any person confined in any county jail upon conviction
for any criminal offence, or held in custody going to such jail, shall
break such prison or custody and escape therefrom, he shall, upon
conviction, be punished by confinement and hard labor not exceeding
three years, or in a county jail not less than six months, to commence
at the expiration of the original term of imprisonment.
SEC. 36. If any person lawfully imprisoned or detained in any
county jail or other place of imprisonment, or in the custody of any
officer, upon any criminal charge, before conviction for the violation
of any penal statute, shall break such prison or custody and escape
therefrom, he shall, upon conviction) be punished by confinement and
hard labor for. a term not exceeding two years, or in a county jail not
less than six months.
SEc. 37. Every person lawfully confined at hard labor, or held in
custody going to such place of confinement under a sentence of imprisonment therein for a term less than life, who shall attempt by
force or violence to any person to effect his escape from such confinement or custody, whether such escape be effected or not, shall, upon
conviction, be punished by confinement and hard labor not exceeding
five years, to commence at the expiration of the original term of imprisonment.
SEc. 38. Every person lawfully imprisoned in a county jail or
other place of confinement) or held in custody of any officer, for any
cause whatever, who shall attempt by force or violence to any person
to effect his escape from such imprisonment or custody, although no
escape be effected, shall, upon conviction, be adjudged guilty of a
misdemeanor, and punished by imprisonment in the county jail not
exceeding six months, or fined not exceeding one hundred dollars, or
both.
SEc. 39. If any officer or other person having by law the custody
or charge of any place of confinement and hard labor, or any county
jail or other place of confinement, or the under-officer or deputy of
such officer or person, shall knowingly suffer or permit any disguised
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instrument, arms, or other thing proper or useful to aid any prisoner
in his escape, to be conveyed into or remain in such jail or place, he
shall, upon conviction, suffer the like punishment as the person conveying such disguised instrument, arms, or other thing into such jail
or place would be liable to, according to the provisions of this act.
SEc. 40. If any officer, or his under-officer or deputy, or any lessee,
keeper, agent, or guard, of any place of confinement, having the lawful custody of any prisoner, for any cause whatever, shall voluntarily
suffer or permit, or connive at, the escape of such prisoner from his
custody, or permit him to go at large, he shall, on conviction, be punished in the same manner as if he were convicted of aiding or assisting such prisoner to escape.
SEc. 41. If any sheriff, or other officer, shall wilfully or corruptly
fail or refuse to execute any lawful process) which, by law, it is his
duty to execute, requiring the apprehension or confinement of any
person charged with a criminal offence, whereby such person sball
escape, the officer so offending shall be punished in the same manner
as persons convicted of aiding or assisting such escape.
.
SEc. 42. If any jailor, or keeper of a county jail, shall refuse toreceive in the jail, under his charge, any person lawfully committed to
such jail, on any criminal charge or conviction, or on any lawful process whatever, he shall, on conviction, be adjudged guilty of a misdemeanor, and punished by imprisonment in a county jail not exceeding
one year, and by fine not exceeding three hundred dollars.
SEc. 43. Every officer who sball be convicted of any of the offences
specified in the last four preceeding sections shall forfeit his office.
SEc. 44. If any person sentenced to imprisonment in a county jail,
or other place of confinement, on a conviction for a criminal offence,
shall escape, he may be pursued, re-taken and imprisoned again, notwithstanding the term for which he was sentenced to be imprisoned
may have expired at the time he is re-taken, and remain so imprisoned
until tried for such escape, or until he be discharged by a failure to
prosecute therefor.
SEc. 45. Every person who shall be convicted of being a common
barrator shall be punished by imprisonment in tbe county jail not exceeding one year, or by fine not exceeding three hundred dollars, or
by both such fine and imprisonment.
SEc. 46. Every person who shall be convicted of any perjury, or
subornation of perjury, punishable by any of the provisions of this
act, shall thereafter be incompetent to serve as a juror, or testify as a
witness in any cause, civil or criminal, and shall be disqualified from
voting at any election, or holding any office of honor, profit or trust
within this Territory.
This act to take effect and be in force from and after its passage.
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CHAPTER LII.
CRIMES AND PUNISHMENTS.

An Act defining the punishment of offences affecting the public tntsfs.
§ 1. Bribery of officers, how punished.
2. Officers receiving such bribe. how punished.

3. Bribery, with a view to obtain appointment, &c., how punished.
4. Officers receiving such bribe, how punished.
5. Giving, procuring, &c., offices, in consideration of bribes.
6. Accepting offices procured in this way,
punishment for.
7. Offering or attempting to bribe, in any
way before specified, how punished.
8. Giving, or promising money or office, in
consideration of election to office,
&c., bribery.
9. Receiving money or office on such agreement, bribery, and how punished.
10. Any person having a right to vote, receiving a bribe, how punished.
11. Bribery of votes, how punished.
12. Selling office, or deputation thereof,
how punished.
13. Buying or agreeing to pay for such
office, &c., how punished.
14. Construction and qualification of two
preceding sections.

15. Such grants or deputations of office declared void, saving acts done previous to convjction.
16. Oppression, partiality, &c., in public
offices, how punished •
17. Frauds committed by public officerr>,
how punished.
18. Disqualification;,; annexed to the commission of preceding offences.
19. Punishment for exacting illegal fees.
20. Collector unlawfully collecting taxes,
punishment.
21. General provisions touching the mif:':conduct of officers.
22. Forfeiture of office declared.
23. Usurpation of office, how punished.
24. Penalty for attempting unlawfully to
influence voters.
25. Penalty for voting more than once at
the same election.
26. Penalty for voting without being qualified.
27. Punishment for fraudulently giving voter printed ticket, &c.
28. Penalty for printing or circulating fraudulent tickets.

Be it enacted by the gove1·norr and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. Every person who shall:, directly or indirectly, give any
money, goods, right in action, or any other valuable consideration,
gratuity or reward, or any promise, undertaking, or security therefor,
to any officer of this Territory, or of any county, First, with intent
to influence his vote, opinion, judgment, or decision; on any question,
matter, cause or proceeding which may be then pending, or may by
law be brought before him in his official capacity, or to induce him to
neglect or omit the performance of any official duty, or to perform
such duty with partiality or favor otherwise than is required by law;
or, Second, in consideration that such officer hath given any vote,
opinion, judgment or decision, in any particular manner, upon any
particular side, or more favorable to one side than the other, or any
matter, question, cause or proceeding, or hath omitted to perform any
official act or duty, or hath performed such act or duty with partiality
or favor, or otherwise contrary to law, shall, on conviction, be adjudged guilty of bribery, and be punished by confinement and hard
labor for a term not exceeding seven years.
SEc. 2. Every such officer who shall, directly or indirectly, accept
or receive any gift, consideration, gratuity or rewn.rd, or any promise
or undertaking to make the same, F'l'rst, unrlcr any agreement that
his vote, opinion, judgment, or decision shall be given in any parti-
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cular manner, on any particular side, or more favorable to one side
than the other, in any question, matter; cause, or proceeding which
may be pending or be brought before him, in his official capacity, or that
he shall neglect or omit to perform any official duty, or perform the
same with partiality or favor, or otherwise than according to law; or,
Second, in consideration that he hath give his vote, opinion, judgment,
or decision, in any particular manner, on any particular side, or more
favorably to one side than the other, of any question, matter; cause,
or proceeding, or hath neglected or omitted to perform any official
act or duty, or performed such act or duty with partiality or favor,
or otherwise contrary to law) shall; on conviction; be adjudged guilty
of bribery; and shall be punished by confinement · and hard labor for
a term not less than two years.
SEc. 3. Every person who shall, directly or indirectly, give, or
engage to give, any sum of money, or other valuable consideration,
gratuity or reward, to any officer, First, with intent to influence or
induce such officer to give or procure for him, or any other, by his act,
interest, influence, or other means whatever, any appointment, office,
or place of trust, or any preferment or emolument, or assist, by any
means whatsoever, to procure the same; or, Second, in consideration
of any office or appointment, preferment or emolument, act, interest,
or influence, or any aid or assistance in procuring or attempting to
procure such appointment, office, or place of trust, or any emoluments,
shall, on conviction, be adjudged guilty of bribery, and shall be punished by confinement and hard labor for a term not exceeding seven
years.
SEc. 4. Every officer who shall, directly or indirectly, accept or
receive of another any sum of money, or other valuable consideration,
gratuity or reward, or any promise of security thereof, First; upon
any agreement to give, or procure by his act, interest or influence, or
other means, any appointment, office, or place of trust, or any preferment or emolument, or to aid or assist in procuring the same for
another person; or, Second, in consideration of any office or appointment, place, or preferment, or emolument, or any act, interest, or
influence, aid or assistance, by any means, in procuring, or attempting
to procure, any such appointment, office, place of trust, preferment,
or emolument, shall, on conviction; be adjudged guilty of bribery,
and punished as in the next preceding section is prescribed.
SEc. 5. Every person who shall, directly or indirectly, give to or
procure, or aid or assist in procuring, for another, by his aid, interest
or influence, or by any other means whatsoever, any office, appointment, or place of trust, or any preferment or emolument, with the
intent, or upon the consideration mentioned in the first or third sections of this act, shall, upon conviction, be adjudged guilty of bribery,
and punished in the same manner as if he had paid or engaged to pay
money, with the like intent, or for a like consideration.
SEc. 6. Every person who shall, directly or indirectly, accept, receive
or obtain any office, appointment, or place of trust, preferment or
emolument, or aid or assistance in obtaining, or attempting to obtain,
the same for himself .or another, or any promise or undertaking to
procure such office, appointment, place of trust, preferment or emolu-
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ment, by the act, interest or influence, aid or assistance of another,
upon any agreement or consideration mentioned in the second and
fourth sections of this act, shall, upon conviction, be adjudged guilty
of bribery, and punished in the same manner as if he had received
money upon a like agreement or consideration.
SEc. 7. If any person shall, by any of the means mentioned in the
preceding sections of this act, or otherwise, offer or attempt to bribe
any officer or other person, in any of the cases hereinbefore mentioned,
he shall, on conviction, be punished by confinement and hard labor
for a period not exceeding five years, or by imprisonment in the county
jail for a term not exceeding one year, and a fine not less than one
thousand dollars.
SEc. 8. If any person shall, directly or indirectly, give or procure
to be given, or engage to give, any money, gift or reward, or any
office, place or employment, upon any engagement, contract or agreement, that the person to whom, or to whose use, or on whose behalf,
.such gift or promise shall be made, shall, by himself, or any other,
procure, or endeavor to procure, the election of any person to any
office, at any election by the electors, or any public body, under the
constitution or. laws of this Territory, the person so offending shall,
on conviction, be adjudged guilty of bribery, and punished by imprisonment and hard labor for a term not exceeding five years.
SEc. 9. Every person who shall, by himself or another, to his use,
or on his behalf, accept or receive any such money, gift or reward,
office, place, or employment, or any promise or security therefor, upon
any such engagement, contract or agreement, as specified in the preceding section, shall be adjudged guilty of bribery, and shall forfeit
the full amount of such money, gift or reward, and shall, moreover,
be punished by imprisonment and hard labor for a term not exceeding
five years.
SEc. 10. If any person who shall have or claim to have a right to
vote in any election authorized to be held by the organic law or the
laws of this Territory, shall ask, receive or take any money or other
reward by way of gift, loan or other device, or agree or contract for
any money, gift, office, employment or other reward whatsoever, to
give his vote, or refuse or forbear to give his vote in any such election,
the person so offending shall, on conviction, be adjudged guilty of
bribery, and shall be. punished by fine not exceeding three hundred
dollars, or by imprisonment in the county jail for a term not exceeding
one year, or by both such fine and imprisonment.
SEc. 11. If any person, by himself, or any person employed by him,
shall, by any gift or reward, office or employment, or by any promise,
agreement or security therefor, corrupt or procure, or attempt to corrupt or procure, any person who shall have or claim to have a right to
vote at any election, to give or forbear to give his vote at such election,
the person so offending shall, on conviction, be adjudged guilty of
bribery, and punished as in the next preceding section is prescribed.
Section 12. Every person holding or exercising any office or public
trust under the laws of this Territory, or the act of Congress organizing this Territory, who shall, for any reward or gratuity, or any
valuable consideration, paid, or agreed to be paid, directly or indirectly,
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grant, bargain or sell such office or any deputation thereof, or grant
the right or authority to discharge any of the duties thereof to another,
shall, on conviction, be punished by confinement and hard labor not
exceeding five years, or by imprisonment in a county jail not exceeding one year, or by fine not exceeding one thousand dollars, or by
both such fine and imprisonment.
SEc. 13. Every person who shall give, or make any agreement to
give, any money, property, right in action, or other gratuity or reward,
in consideration of any such bargain, grant or deputation of an office,
or any part thereof, shall, upon conviction, be punished as prescribed
in the last preceding section.
SEc. 14. The two preceding sections shall not be construed to extend
to the appointment of a deputy by any officer authorized by law to
have a deputy, so that no gratuity or reward be paid, or agreed to be
paid, for such deputation.
SEc. 15. Every grant or deputation of office made contrary to the
foregoing provisions shall be void ; but all official acts done before
conviction under this act, by any deputy of an officer authorized to
1nake such appointment) shall be valid.
SEc. 16. Every person exercising or holding any office or public
trust who shall be guilty of wilful and malicious oppression, partiality,
misconduct, or abuse of authority in his official capacity or under color
of his office) shall, on conviction, be punished by imprisonment in a
county jail for a term not exceeding one year, and fine not exceeding
one thousand dollars.
SEc. 17. Every officer or public agent of this Territory, or of any
county, who shall commit any fraud in his official capacity or under
color of his office, shall be adjudged guilty of a misdemeanor, and punished by imprisonment in the county jail for a term not exceeding one
year) or by fine not exceeding one thousand dollars, or by both such
imprisonment and fine.
SEc. 18. Every person who shall be duly convicted of any of the
offences mentioned in the preceding sections of this act, shall be forever
disqualified from holding any office of honor, trust or profit under the
laws of this Territory, and from voting at any election.
SEc. 19. Every officer who shall, by color of his office, unlawfully
and wilfully exact, or demand and receive, any fee or reward to execute
or do his duty, or for any official act done or to be done, that is not
due, or more than is due, or before it is due, shall, upon conviction, be
adjudged guilty of a misdemeanor, punished by fine not exceeding five
hundred. dollars, or by imprisonment in the county jail not exceeding
one year, or by both such fine and imprisonment.
SEc. 20. Every collector of the revenue who shall unlawfully collect
taxes when none are due, or shall wilfully and unlawfully exact or
demand more than is due, shall, upon conviction, be adjudged guilty
of a misdemeanor, and be punished by fine not exceeding five hundred
dollars, or by imprisonment in the county jail not exceeding one year,
or by both such fine and imprisonment.
SEc . 21. Every officer or person holding any trust or appointment,
who shall be convicted of any wilful misconduct or misdemeanor in
office, or neglect to perform any duty enjoined on him by law, where
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no special provision is made for the punishment of such misdemeanor,
misconduct or negligence, shall be punished by fine not exceeding five
hundred dollars, or by imprisonment in the county jail not exceeding
one year, or by both such fine and imprisonment.*
SEc. 22. Every officer who shall be convicted of any official misdemeanor or misconduct in office, or who shall be convicted of any offence
which, by this or any other statute, is punishable by disqualification to
hold office, shall, in addition to the other punishments prescribed for
such offences, forfeit his office.
SEc. 23. If any person shall take upon himself any office or public
trust in this Territory, and exercise any power to do any act appertaining to such office or trust, without a lawful appointment or deputation, he shall, upon conviction, be adjudged guilty of a misdemeanor,
and punished by fine not exceeding five hundred dollars, or by imprisonment in the county jail not exceeding one year.
SEc. 24. If any person by menaces, threats and force, or by any
other unlawful means, either directly or indirectly, attempt to influence any qualified voter in giving his vote, or to deter him from giving
the same, or disturb or hinder him in the free exercise of his right of
suffrage, at any election held under the laws of this Territory, the
person so offending shall, on conviction thereof, be adjudged guilty of
a misdemeanor, and be punished by fine not exceeding five hundred
dollars, or by imprisonment in the county jail not exceeding one year.
SEc. 25. Every person who shall at the same election vote more
than once, either at the same or a different place, shall, on conviction,
be adjudged guilty of a misdemeanor, and be punished by fine not
exceeding fifty dollars, or by imprisonment in the county jail not exceeding three months.
SEc. 26. Every person not being a qualified voter according to the
organic law and the laws of this Territory, who shall vote at any election within this Territory, knowing that he is not entitled to vote,
shall be adjudged guilty of a misdemeanor, and punished by fine not
exceeding fifty dollars. ·
SEc. 27. Any person who designedly gives a printed or written
ticket to any qualified voter of this Territory, containing the written
or printed names of persons for whom said voter does not design to
vote, for the purpose of causing such voter to poll his vote contrary
to his own wishes, shall, on conviction, be adjudged guilty of a misdemeanor, and punished by fine not exceeding five hundred dollars, or
by imprisonment in the county jail not exceeding three months, or by
both such fine and imprisonment.
SEc. 28. Any person who shall cause to be printed and circulated,
or who sb.all circulate any false and fraudulent tickets, which, upon
their face, appear to be designed as a fraud upon voters, shall, upon
conviction, be punished by fine not exceeding five hundred dollars, or
by imprisonment in the county jail not exceeding three months, or by
both such fine and imprisonment.
This act to take effect and be in force fr01n and after its passage.
* The fifth section of the act concerning justices of the peace, in the Rev. Code of 1825,
embraces the same offence described in this section, in construing which the supreme court
held, in the case of the State vs. Gardiner, 2 Missouri Rep., 23, that the word "wilful" im plied that the act was knowingly and co?Tttptly done, and must be so charged in an indictment.
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An Act defining the

p~tnishment

of offences against publicflf}morals and
decency.

§ 25. Power of the officer charged with the
1. Bigamy defined, how punished.
execution of such warrant.
2. Cases excepted.
26. Gaming tables to be destroyed, how.
3. Second marriage without the Territory,
27. Wagering on elections prohibited.
but cohabitation within, adjudged
28. Disturbance of public worship.
bigamy.
29. Keeping liquors or wines within a m1le
4. Where indictment may be found and
of camp-meeting, how punished.
trial had
30. The same offence punished by stripes,
5. Punishment on the party not before
where the offender is a negro or
married.
mulatto.
6. Incest, how punished.
31. Laboring, or compelling others to labor,
7. Crime against nature.
t:!. Open and notorious adultery, public
on Sunday, a misdemeanor.
indecency, &c., how punished.
32. Except where some other day is observed as a Sabbath.
9. Fornication by guardian with his ward
under eighteen, &c., how punished.
33. Horse-racing, cock-fighting, card-play10. Penalty on ministers, &c., solemnizing
ing, on Sunday, a misdemeanor.
marriages in certain cases.
34. Selling goods, keeping open tippling11. Removing dead bodies from graves,
houses on Sunday, punishment for.
how punished.
35. Selling drugs, medicines, &c., excepted.
12. Receiving bodies so removed.
36. Selling poisons without labels, or to
13. Opening graves with intent to remove, ·
minors, or slaves, without written
authority from guardian or master.
&c., punishment.
punished.
·
14. Exception to three preceding sectiJns.
15. Setting up or keeping certain gaming
37. Practising physicians not required tc•
label, &c.
tables or devices, punishment.
38. Cruelty to animals punished.
16. Betting on such gaming table or other
39. Cruelty to slaves punished.
devices, punishment .
17. Suffering devices mentioned in fifteenth
40. Wilfully breaking open sealed letter,
section to be set up in any house
without authority, &c., how punished.
18. Keeping a common gaming house, or
bawdy house, penalty.
41. Publishing contents of letter so opened.
19. Leasing houses fo1· th-1 purposes set
42. Not to extend to breaking open letters
forth in the four preceding sections,
when punished by laws of United
States.
penalty.
20. Who is deemed the keeper of gaming
43. Running horse, &c., upon public road
tables, houses, and brothels.
or highway, punishment.
21. Lease of such houses declared forfeited.
44. Running horses to try speed on public
22. Participators in such games compelled
road or highway, punishment for.
45. Disqualifications annexed to the comto testify, but not against themselves.
23. Duties of judge or justice having
mission of felony enumerated in this
act.
knowledge of gaming table within
46.
Additional
disqualifications to offenc~
his county.
24. Shall issue a warrant to apprehend the
specified in sixth and seventh sections.
keeper, when.

I

Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows :
SECTION 1. Every person having a husband or wife living, who
shall marry any other person, whether married or single, (except in
the cases specified in the next section,) shall, on conviction, be adjudged guilty of bigamy, and punished by confinement and hard laoor
not exceeding five years, or in a county jail not less than six months,
or by fine not less than five hundred dollars, or by both a fine not
less than one hundred dollars and imprisonment in the county jail
not less than three months.
Ex. Doc. 23--16
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SEC. 2. The last section shall not, by reason of any former marriage, extend to any person again marrying in either of the following
cases: First, where the husband or wife, by such former marriage,
shall have been absent for seven successive years, without being known
to such person to be living ; nor, Second, where the husband or wife,
by such former marriage, shall have been absent, and continually remaing without the United States and their Territories) for seven successive years; nor, Third, where such former marriage shall have been
dissolved by legislative enactment, or other competent authority, and
such person is not by law prohibited from again marrying, or the time
of such disability has expired ; nor, Fourth, where such former marriage shall have been declared void by competent authority; nor,
Fifth) where such former marriage was contracted by such persons
while under the age of legal consent; the age of legal consent, as intended by this act, shall be, of males) fifteen years, and of females,
twelve years·; nor, Sixth, where the husband or wife, by such former
marriage, shall have been sentenced to confinement and hard labor
for life.
SEc. 3. Every person having a husband or wife living, who shall
marry another person without this Territory, in any case where such
marriage would be punishable if contracted or solemnized within this
Territory, and shall afterwards cohabit with such other person within
this 'rerritory, shall be adjudged guiltr of bigamy, and punished in
the same manner as if such second or subsequent marriage had taken
place within this Territory.
SEc. 4. An indictment for bigamy, as defined in the preceding sections, may be found, and proceedings, trial, conviction, judgment, and
execution thereon had in the county in which such second or subsequent marriage or the cohabitation shall have taken place, or in the
county in which the offender may be apprehended.
SEc. 5. If any unmarried person shall knowingly marry the husband or wife of another, in any case where such husband or wife would
be punished according to the foregoing provisions, such person shall,
upon conviction, be punished by confinement and hard labor not exceeding five ye~rs, or in the county jail not exceeding six months, or
by fine not less than five hundred dollars, or by both such fine and
imprisonment.
SEc. 6. Persons within the degrees of consanguinity, within which
marriages are by law declared to be incestuous and void, who shall
intermarry with each other, or who shall commit adultery or fornication with each other, or who shall lewdly and lasciviously cohabit with
each other, shall, upon conviction, be punished by confinement and
i1ard labor not exceeding seven years.
SEc. 7. Every person who shall be convicted of the detestable and
abominable crime against nature, com1nitted with mankind or with
beast, shall be punished by confinement and hard labor not less than
ten years.
SEc. 8. Every person who shall live in a state of open and notorious
adultery, and every man and woman (one or both of whom are married, and not to each other,) who ~hall lewdly and lasciviously abide
and cohabit with each other, and every person, married or unmarried,
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who shall be guilty of open, gross lewdness, or lascivious behavior, or
of any open and notorious act of public indecency, grossly scandalous,
shall, on conviction, be adjudged guilty of a misdemeanor, and punished by imprisonment in a county jail not exceeding six months, or
by fine not exceeding three hundred dollars, or by both such :fine and
imprisonment.*
SEc. 9. If any guardian of any white female under the age of
eighteen years, or any other person to whose care or protection any
such female shall have been confided, shall defile her by carnally
knowing her, he shall, in cases not in this act otherwise provided for,
be punished by confinement and hard labor not less than two years, or
by imprisonment in a county jail not less than six months, and a :fine
not exceeding one thousand dollars. t
SEc. 10. Every person who shall solemnize any marriage, having
knowledge of any fact which renders such marriage criminal in either
of the parties, under the preceding provisions of this act, or when~
either of the parties shall be under the age of legal consent, or where,
to his knowledge, any other legal impediment exists to such marriage,
shall, on conviction, be adjudged guilty of a misdemeanor, and be
punished by imprisonment in a county jail not exceeding one year, or
by :fine not less than :five hundred dollars, or by both such :fine and
imprisonment.
SEc. 11. Every person who shall remove the dead body or remains
of any human being from the grave, or other place of interment or
sepulture, for the purpose of selling the same, or for the purpose of
dissection., or from mere wantonness or mischief, shall, upon conviction,
be adjudged guilty of a misdemeanor, and punished by imprisonment
in a county jail not exceeding one year, or by fine not exceeding :five
hundred dollars, or by both such fine and imprisonment.
SEc. 12. Every person who shall receive the dead body or remains
of any human being, knowing the same to have been disinterred contrary to the provisions of the preceding section, shall, on conviction,
be adjudged guilty of a misdemeanor, and punished as in that section
specified.
SEc. 13. Every person who shall open the grave, or other place of
interment or sepulture, with the intent to remove the dead body or
remains of any human being, for any of the purposes specified in the
eleventh section of this act, or to steal the coffin, or any vestment or
other article, or any part thereof, interred with such body, shall, on
conviction, be adjudged guilty of a misdemeanor, and punished as in
the said eleventh section is specified.
SEc. 14. The provisions of the three last sections shall not extend to
any person who shall open a grave or other place of sepulture or interment, or remove, sell, or receive the body of any deceas~d person,
for the purpose of dissection, or some surgical or anatomical experiment, examination, or preparation, with the knowledge and consent
of the near relations of such deceased person, nor to the disinter.ment
• See State vs. Helm & Thornhill,l6 Missouri Rep., 263; Damron vs. the State, Missoun
Rep., 494.
t See State vs. Acuff, 6 Missouri Rep., 54.
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or removal, for such purpose, of the body of any criminal executed for
crime, or of the body of a slave, with the consent of his owner.
SEc. 15. Every person who shall set up, or keep, any table or gambling device, commonly called A. B. C., faro bank, E. 0., roulette,
equality, or any kind of gambling table or gambling device, adapted,
devised, and designed for the purpose of playing any game of chance, .
for money or property, and shall induce, entice, or permit any person
to bet or play at or upon any such glambling table or gambling device, or on the side or against the keeper thereof, shall, on conviction,
be adjudged guilty of a misdemeanor, and punished by imprisonment
in a county jail not exceeding one year, and by fine not exceeding one
thousand dollars.
SEc. 16. Every person who shall bet any money or property upon
any gaming table, bank, or device, prohibited by the preceding section, or at or·upon any other gambling device, or who shall bet upon
any game, played at or by means of any such gaming table or other
gambling device, shall, on conviction, be adjudged guilty of a misdemeanor, and punished by not exceeding twenty-five dollars nor less
than ten dollars.*
SEc. 17. Every person who shall permit any gaming table, bank, or
device prohibited by the fifteenth section, to be set up or used for the
purpose of gaming in any house, building, shed, booth, shelter, lot,
or other premises, to him belonging or by him occupied, or of which
he hath, at the time, the possession or control, shall, on conviction,
be adjudged guilty of a misdemeanor, and punished by fine not exceeding five hundred dollars nor less than fifty dollars, or imprisonment in a county jail not exceeding six months, or by both such fine
and imprisonment.
SEc. 18. Every person who shall set up or keep a common gaming
house, or a bawdy house or brothel, shall, on conviction, be adjudged
guilty of a misdemeanor, and be punished by a fine not exceeding five
hundred dollars.
SEc. 19. Every person who shall knowingly lease or let to another any
house or other building, for the purpose of setting up or keeping
therein any of the gaming tables, banks, or devices prohibited by the
precefJ·n.g provisions, or for the purpose of being used or kept as a
gamin~); house, brothel, or bawdy house, shall, on conviction, be adjudged guilty of a misdemeanor, and punished by imprisonment in a
county jail not exceeding three months, or by fine not exceeding five
hundred dollars, or by both such fine and imprisonment.
SEc. 20. Every person appearing or acting as master or mistress, or
having the care, use, or management, for the time, of any prohibited
gaming table, bank, or device, shall be deemed a keeper thereof; and
every person who shall appear or act as master or mistress or having
the care or management of any house or building in which any gaming
table, bank, or device is set up or kept, or of any gaming house,
brothel, or bawdy house, shall be deemed the keeper thereof.
SEc. 21. Whenever any lessee of any house or building shall be
convicted of suffering any prohibited gaming table, bank, or device
*See Eubands vs. the State, 5 Missouri Rep., 450.
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to be set up, or kept or used therein, for the purpose of gaming, or of
keeping in the same a bawdy house, brothel, or common gaming
house, lease or the agreement for letting such house or building shall
become void, and the lessor may enter on the premises so let, and
shall have the same remedies for the recovery thereof as in the case
of a tenant holding over his term.
SEc. 22. No person shall be incapacitated or excused from testifying, touching any offence committed by another against any of the
foregoing provisions relating to gaming, by reason of his having betted
or played at any of the prohibited games or gaming devices ; but the
testimony which may be given by such person shall in no case be used
against him .*
SEc. 23. Whenever any judge or justice of the peace shall have
knowledge or shall receive satisfactory information, that there is any
prohibited gaming table or gambling device kept or used within his
county, it shall be his duty forthwith to issue his warrant, directed to
the sheriff or any constable, to seize and bring before said judge or
justice such gaming table or other device.
SEc. 24. If any judge or justice have knowledge, or shall be satisfactorily informed, of the name or description of the keeper of any
such prohibited gaming table or device, he shall also issue his warrant
to apprehend such keeper, and bring him before such judge or justice.
SEc. 25. The officer who shall be charged with the execution of any
warrant specified in either of the two last sections, shall have power,
if necessary, to break open doors for the purpose of executing the
same) and for that purpose may summon to his aid the power of the
county.
SEc. 26. It shall be the duty of every judge or justice of the peace,
before whom any such prohibited gaming table or device shall be
brought, to cause the same to be publicly destroyed by burning or
otherwise.
SEc. 27. Every person who shall bet or wager any money or property, or other valuable thing, on the result of any election, authorized
by the Constitution or laws of the United States or of this Territory,
or on any vote to be given at such election, or who shall knowingly
become stakeholder of any such bet or wager, shall be punished by
fine not exceeding fifty dollars.
SEc. 28. tEvery person who shall wilfully, maliciously, or contemptuously disquiet or disturb any congregation or assembly of people, met for religious worship, by making a noise, or by rude and
indecent behavior, or profane discourse, within their place of worship,
or so near to the same as to disturb the order or solemnity of the
meeting, or menace or assa11lt any person there being, shall be deemed
guilty of a misdemeanor and punished by fine not exceeding one hundred dollars; and if unable to pay the fine, by confinement in the
county jail not exceeding three months . .
SEc. 29 . Every person who shall erect or keep a booth, tent, stall,
~See

Ward vs. the State, 2 Missouri Rep., 121.
and justices of the peace have concurrent jurisdiction where the fine is
limited to one hundred dollars, except assaults and batteries, of which the justices have exclusive jurisdiction. See Clay and others vs. The State, 6 Missouri Rep., 603.

t Circuit courts
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or other contrivance for the purpose of selling or otherwise disposing
of any wine, or spirituous or fermented liquors, or any drink of which
wine, spirituous or fermented liquors form a part, within one mile of
any camp or field-meeting for religious worship, during the time of
holding such meeting, shall, upon conviction, be adjudged guilty of a
misuemeanor, and punished by fine not exceeding ten dollars.
SEc. 30. If a negro or mulatto be guilty of the offence specified in
the preceding section, he shall, upon conviction before a justice of the
peace, be punished by ten stripes.
SEc. 31. Every person who shall either labor himself) or compel his
apprentice, servant, or slave, or any other person under his charge or
control, to labor or perform any work other than the household offices
of daily necessity, or other works of necessity or charity, on the first
day of the week, commonly called Sunday, shall be deemed guilty of
a misdemeanor, and fined not exceeding five dollars.
SEc. 32. The last section shall not extend to any person who is a
member of a religious society by whom any other than the first day
of the week is observed as a Sabbath, so that he observes such Sabbath, nor to prohibit any ferryman from crossing passengers on any
day in the week.
SEc. 33. Every person who shall be convicted of horse-racing, cockfighting, or playing at cards, or game of any kind, on the first day of
the week, commonly called Sunday, shall be deemed guilty of a misdemeanor, and fined not exceeding fifty dollars.
SEc. 34. Every person who shall expose to sale any goods, wares,
or merchandise, or shall keep open any ale or porter house, groc<:ry,
or tippling shop, or shall sell or retail any fermented or distilled
liquor, on the first day of the week) commonly called Sunday, shall,
on conviction, be adjudged guilty of a misdemeanor, and fined not
exceeding fifty dollars.*
SEc. 35. The last section shall not be construed to prevent the sale
of any drugs or medicines, provisions, or other articles of immediate
necessity.
SEc. 36. EYery person who shall sell, or deliver to any other, any
arsenie, corrosive sublimate, prussic acid, or any other substance or
liquid usually denominated poisonous, without having the word" poison'' plainly written or printed on a label attached to the vial, box,
vessel or package containing the same; or who shall sell or deliver
any tartar emetic, without having the true name written or printed
on a label and attached to the vial, box, vessel or package containing
the same, or who shall sell or deliver any such substance or liquid to
any minor or slave, without a written permission from the guardian
of such minor or the master of such slave, specifying the kind of drug
that such minor or slave is authorized to purchase, shall, on conviction, be adjudged guilty of a misdemeanor, and punished by a fine
not exceeding fifty dollars.
SEc. 37. So much of the preceding section as requires the word
'' poison,'' or the name of the drug sold or delivered, to be labelled
*No particular Sunday need be proved, provided the one proved be within twelve months
before the finding of the indictment. Frazier vs. The State, 5 Missouri Rep., 536. See
Brua vs. The State, 8 Missouri Rep., 496.
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on the box, vial or other package containing the same, shall not extend
to any practising physician who shall deliver any of the articles therein
mentioned, with a prescription for the use of the article.
SEc. 38. Every person who shall maliciously and cruelly maim, beat,
or torture any horse, ox, or other cattle, whether belonging to himself
or another, shall, on conviction, be adjudged guilty of a misdemeanor,
and fined not exceeding fifty dollars.
SEc. 39. Every person who shall cruelly or inhumanly torture, beat,
wound or abuse any slave in his employment, or under his charge,
power or control, whether belonging to himself or another, shall, on
conviction, be punished by imprisonment in a county jail not exceeding
one year, or by fine not exceeding one thousand dollars, or by both
such fine and imprisonment.
SEc. 40. If any person shall wilfully open, or read, or cause to be
read, any sealed letter, not addressed to himself, without authority to
do so from the writer thereof, or from the person to whom it is addressed,
he shall, on conviction, be adjudged guilty of a misdemeanor, and
shall be punished by fine not exceeding two hundred and fifty dollars,
or by imprisonment in a county jail not exceeding three months.
SEc. 41. Every person who shall publish the whole or any part of
the contents of such letter, without the authority of the writer thereof,
or of the person to whom it is addressed, knowing the same to have
been unlawfully opened, shall, on conviction, be adjudged guilty of a
misdemeanor, and punished as in the preceding section is specified.
SEc. 42. The two last sections shall not extend to the breaking open
of letters which shall be punishable by the laws of the United States.
SEc. 43. If any person shall run or cause to be run, upon any public
road or highway in common use in this Territory, any horse or horses
so as to interrupt travellers thereon, or put to fright the horses or
other animals by them rode or driven, he shall, upon conviction, be
adjudged guilty of a misdemeanor, and punished by fine not less than
five nor more than twenty dollars.
SEc. 44. If two or more persons shall run, or cause to be run, a
match horse-race, in any public road in common use, for the purpose
of trying the speed of their horses, every person so offending shall,
upon conviction, be adjudged guilty of a misdemeanor, and punished
by fine not less than five nor more than twenty dollars.
SEc. 45. Every person who shall be convicted of any felony, punishable under any of the provisions of this act, shall be thereafter
disqualified from holding any office of honor, profit or trust, or voting
at any election within this Territory.
SEc. 46. Every person who shall be convicted of any of the offences
specified in the sixth and seventh sections of this act, shall, in addition
to the disabilities specified in the last section, be incompetent to be
sworn as a juror or witness in any cause, civil or criminal.
This act to tai.ce effect and be in force from and after its passage.
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CHAPTER LIV.
CRIMES AND PUNISHMENTS.

An Act in relation to the general p1·ovisions regulating crimes and
punishments.
1. Punishment for attempts to commit of~
fences.
2. When attempts not indictable.
3. Proceedings against persons for felony
in another State, &c.
4. What defendant may plead in his defence.
5. Punishment of principals in second degree, and accessories before the fact.
6. Who deemed accessories after the fact,
and how punished.
7. Punishment for second offences.
8. Convicts in other States liable to punishment for second conviction.
9. Sentence of persons convicted of two
or more offences at the same time.
10. ·when imprisonment may extend to lifetime; never to be less than two years.
11. No fine can be imposed, when prisoner
is sent. Confinement, &c.
12. Punishment limited in certain cases.
13. Misdem eanors, where no punishment is
prescribed; punishment by fine, or
imprisonment, or both.
14. Defendant may be convicted of a less
degree of the offence cha.rged.
15. Where no fine is prescribed in misdemeanor, fine may be imposed by
court.
16. Acquittal is a bar to a prosecution for
the same offence, and every inferior
degree thereof.
17. When defendant may be tried again ;
when not.
18. Acquittal may be pleaded in bar; when.
19. Minor convicts, under sixteen, to be
sentenced to county jail, &c.
20. Civil rights suspended during imprisonment.
21. Persons of convicts protected by the
law from injury, &c.

22. Forfeiture of estates abolished.
23. Benefit of clergy abolished.
24. How disabilities may be removed.
25. How removed in case of minor convicts.
26. Civil action declared not merged in a.
felony.
27. Slaves punished by stripes.
28. How tried, and before whom.
29. When jury shall be summoned.
30. Fines under one hundred dollars recoverable before a justice of the
peace.
31. Fines, forfeitures, &c., recoverable by
indictment, or before justice, where it
doef:i not exceed one hundred dollars.
32. Assaults and batteries not indictable;
how to be prosecuted.
33. Jurisdiction of district courts and justices of the peace, in criminal cases,
defined .
34. Slaves convicted of fdonies not capital;
how punished.
35. Civil remedies against owner of a slave
guilty of certain offences against persons or property.
36. Definition of the term "felony."
37. D efinition of the term "infamous
crime."
38. Definition of the term "misdemeanor."
39. Definition of the terms " crime,"
"offence," and "criminal offence."
40. Construction of the term "personal
property."
41. What the term "real property" includes.
42. What the term "property" includes.
43. What the term "person" is construed
to mean.
44. Persons with respect to whom any intent to defraud may be charged.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. Every person who shall attempt to commit an offence
prohibited by law, and, in such attempt, shall do any act towards the
commission of such offence, but shall fail in the perpetration thereof,
or shall be prevented or intercepted in executing the same, upon conviction thereof shall, in cases where no provision is made by law for
the punishment of such attempt, be punished as follows: First, if the
offence attempted to be committed be such as is punishable by the
death of the offender, the person convicted of such attempt shall be
punished by confinement and hard labor not exceeding ten years;
second, if the offence so attempted be punishable by confinement and
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hard labor, the person convicted of such attempt shall be punished by
confinement and hard labor for a term not exceeding one-half of the
longest time of imprisonment prescribed upon a conviction for the
offence so attempted; third, if the offence so attempted be punishable
either by confinement and hard labor or in a county jail, the person so
convicted of such attempt shall be punished by imprisonment in the
county jail not exceeding one year nor less than two months; fou'rth,
if the offence so attempted be punishable by imprisonment in the
county jail and fine, the offender convicted of such attempt may be
punished by both imprisonment and fine, 0r either, not exceeding onehalf the longest time of imprisonment, and one-half the greatest fine
which may be imposed upon a conviction for the offence so attempted ;
fifth, if the offence attempted be punishable by fine only, the offender
convicted of such attempt shall be liable to a fine not exceeding onehalf of the greatest fine which may be imposed upon a conviction of
ti1e offence so attempted.
SEc. 2. No person shall be convicted of an assault with intent to
commit a crime, or of any other attempt to commit any offence, when
it shall appear that the crime intended or the offence attempted was
perpetrated by such person at the time of such assault, or in pursuance of such attempt.
SEc. 3. Every person who shall steal or obtain by robbery the property of another, in any other Territory, State, or country, and shall
bring the same into this 'J.lerritory, may be convicted and punished
for larceny in the same manner as if such property had been feloniously stolen or taken within this Territory; and in any such cases the
larceny may be charged to have been committed, and may be indicted
and punished in any county into or through which such stolen property shall have been brought.*
SEc. 4. Every person prosecuted under the last section may plead a
former conviction or acquittal for the same offence in another Territory, State, or country; and if such plea be admitted or established,
it shall be a bar to any other or further proceedings ~gainst such
person.
SEc. 5. Every person who shall be a principal in the second degree
in the commission of any felony, or who shall be an accessoryt to
any murder or other felony before the fact, shall, upon conviction, be
adjudged guilty of the ofience in the same degree, and be punished in
the same manner as herein prescribed with respect to the principal in
the first degree.t
SEc. 6. Every person who shall be convicted of having concealed
any offender after the commission of any felony, or of having given
to such offender any other aid, knowing that he has committed a
felony, with the intent and in order that he may escape or avoid arrest,
trial, conviction, or punishment, and no other, shall be deemed an accessory after the fact,§ and, upon conviction, shall be punished by

* See practice and proceedings in criminal cases, art. 4.

t A free man accessory to a felony committed by a slave is punishable in the same manner as though the principal was a free man. Loughndge vs. the State, 6 Missouri Rep., 596.
t See practice and proceedings in criminal cases, art. 4, sees. 12 and 13.
§ See practice and proceedings in criminal cases, art. 4, sees. 12 and 13.
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confinement and hard labor not exceeding five years, or in the county
jail not exceeding one year not less than six months, or by fine not
less than four hundred dollars, or by both a fine not less than one
hundred dollars and imprisonment in a county jail not less than three
months.
SEc. 7. If any person convicted of any offence punishable by confinement and hard labor) or of petit larceny, or of any attempt to commit an offence which) if perpetrated, would bel punishable by confinement and hard labor, shall be discharged either upon pardon or upon
compliance with the sentence, and shall subsequently be convicted of
any offence committed after such pardon or discharge, he shall be
punished: as follows: Fi1·st, if such subsequent offence be such that
upon a first conviction the offender would be punishable by confinement and hard labor for life, or for a. term which, under this act,
might extend to confinement for life, then such person shall be punished by confinement and hard labor for life; Second, if such subsequent offence be such that upon a first conviction the offender would
be punishable by imprisonment for a limited term of years, then such
person shall be punished by confinement and hard labor for the longest
term prescribed upon a conviction for such first offence; Third, if such
subsequent conviction be for petit larceny, or for an attempt to commit
an offence which, if perpetrated, would be punishable by confinement
and hard labor, the person convicted of such subsequent offence shall
be punished by confinement and hard labor for a term not exceeding five
years.
SEc. 8. Every person who shall have been convicted in any of the
United States, or in any district or Territory thereof, or in aforeign
country, of an offence which, if committed within this Territory, would
be punishable by the laws of this Territory by confinement and hard
labor, shall, upon conviction for any subsequent offence within this
Territory, be subject to the punishment herein prescribed upon subsequent convictions, in the same manner and to the same extent as if
such first conviction had taken place in a court of this Territory.
SEc. 9. When any person shall be convicted of two or more offences
before sentence shall have been pronounced upon him for either offence,
the imprisonment to which he shall be sentenced upon the second or
other subsequent conviction shall commence at the termination of the
term of imprisonment to which he shall be adjudged upon prior convictions.
SEc. 10. Whenever any offender is declared by law punishable,
upon conviction, by confinement and hard labor for a term not less
than any specified number of years, and no limit to the duration of
such imprisonment or confinement is declared, the offender may be
sentenced to imprisonment during his natural life, or for any number
of years not less than such as are 1prescribed; but no person shall,
in any case, be sentenced to confinement and hard labor for any term
less than two years.
SEc. 11. Whenever any offender is declared by law punishable upon
conviction by confinement and hard labor, or by imprisonment in a
county jail, or by fine, or by both such fine and imprisonment, it shall
not be construed to authorize the imposition of a fine where the offender
is sentenced to confinement and hard labor.
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SEc. 12. Whenever any offender is declared by law punishable, upon
conviction, by confinement and hard labor, or by imprisonment in a
county jail, or by fine} or by both such fine and imprisonment, and no
limit is fixed by law to the duration of imprisonment in the jail or to
the fine, in such cases the convict shall, in no instance, be sentenced to
a longer term of imprisonment in a county jail than twelve months,
nor shall the fine, in any such case, exceed one thousand dollars.
SEc. 13. Whenever any offence is declared by statute to be a misdemeanor, and no punishment is prescribed by that or any other
statute, the offender shall be punished by imprisonment in a county
jail not exceeding six months} or by fine not exceeding two hundred
dollars, or by both such fine and imprisonment.
SEc. 14. Upon indictment for any offence consisting of different degrees, as prescribed by this act, the jury may find the accused not
guilty of the offence charged in the indictment, and may find him
guilty of any degree of such offence inferior to that charged in the
indictment, or of an attempt to commit such offence.*
SEc. 15. Upon conviction for any offence punishable by imprisonment in a county jail, in relation to which no fine is by law prescribed,
a fine may be imposed upon the offender not exceeding one hundred
dollars.
SEc. 16. When a defendant shall be acquitted or convicted upon any
indictment for any offence consisting of different degrees, as specified
in this act, he shall not thereafter be tried or convicted of a different
degree of the same offence, nor for an attempt to commit the offence
charged in the indictment or any degree thereof, provided he could
have been legally convicted of such degree of offence, or attempt to
commit the same, under the first indictment.
SEc. 17. When a defendant shall have been acquitted of a criminal
charge, upon trial, on the ground of variance between the indictment
and the proof, or upon any exceptions to the form or substance of the
indictment, or where he shall be convicted, but the judgment shall for
any cause be arrested, he may be tried and convicted on a subsequent in.
dictment for the same offence or any degree thereof. t
SEc. 18. vVhen a defendant shall have been acquitted upon a trial
on the merits and facts, and not on any ground stated in the last section, he may plead such acquittal in bar to any subsequent accusation
for the same offence} notwithstanding any defect in form or substance in
the indictment upon which such acquittal was had.t
SEc. 19. Whenever any person under the age of sixteen years shall
be convicted of any felony, he shall be sentenced to imprisonment in
a county jail not exceeding one year, instead of confinement and hard
labor, as prescribed by the preceding provisions of this act.
""Provided such offence of inferior degree be embraced in the allegations of the indictment ;
State vs. Shoemaker, 7 Missouri Rep., 180; Mallison vs. The State, 6 ibid, 399; Plummer vs
The State, 6 ibid, 240. Under this section it is held that, on an indictment for murder, defendant may, as at common law, be convicted of manslaughter; Watson's case, 5 Mi8souri
Rep., 497; Mallison's case, 6 ib., 399; Plummer's case, 6 ib., 240. See, also, practice and
proceedings in criminal cases, Art. 7. Sec. 1, and Art. 4, Sec. 16.
t See act concerning practice and proceedings in criminal cases, Art. 8, Sec. 10.
tIn such cases no appeal or writ of error lies ; State vs. Heatherly, 4 Missouri Rep., 479;
~tate vs. Spear, 6 ib., 644.
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SEc. 20. A sentence of confinement and hard labor for a term less
than life suspends all civil rights of the person so sentenced during the
term thereof, and forfeits all public offices and trusts, authority and
power; and a person sentenced to such confinement for life shall thereafter be deemed civilly dead.
SEc. 21. The person of a convict sentenced to confinement and hard
labor is under the protection of the law ; and any injury to his person,
not authorized by law, shall be punishable in the same manner as if
he was sentenced or convicted.
SEc. 22. No conviction of any person for any offence whatever shall
work corruption of blood or any forfeiture of any estate, or any right
or interest therein ; and all forfeiture in cases of suicide or death by
casualty, or where any person shall flee from justice, are abolished.
SEc. 23. The benefit of clergy in criminal cases, and all appeals of
felony, are forever abolished.
SEc. 24. Whenever a person shall be sentenced upon a conviction
for any offence, and is thereby, according to the provisions of this act,
disqualified to -be sworn as a witness or juror in any cause, or to vote
at any election, or to hold any office of honor, profit or trust within
this Territory, such disabilities may be removed by a pardon by the
governor and not otherwise,* except in the case in the next section
mentioned.
SEC. 25. If such convict shall have committed the offence while within the age of sixteen years, and such conviction shall be for a first
offence, all civil disabilities incurred shall be removed, and his competency restored at the expiration of the term of imprisonment to which
he shall have been sentenced.
SEc. 26. In no case shall the right of action of any party injured by
the commission of a felony be deemed or adjudged to be merged in such
felony, but he may recover the amount of damages sustained thereby,
in an action to be brought before any court or tribunal of competent
jurisdiction.
SEc. 27. If any slave shall commit petit larceny, or shall steal any
neat cattle, sheep or hog, or be guilty of any misdemeanor, or other
offence punishable under the provisions of this act only by fine or imprisonment in a county jail, or by both such fine and imprisonment,
he shall, instead of such punishment, be punished, if a male, by stripes
on his bare back not exceeding thirty-nine, or if a female, by imprisonment in a county jail not exceeding twenty-one days, or by stripes not
exceeding twenty-one, at the discretion of the justice.
SEc. 28. Every slave charged with the commission of any of the
offences, specified in the last section, shall be tried in a summary manner before a justice of the peace in the county in which the offence is
committed ; and such justice (if a jury is not required, as provided for
in the next session) shall hear the evidence, determine the cause, and,
on conviction, pronounce sentence, and cause the same to be executed.
SEc. 29. If any slave or his master, in any case cognizable before a
justice of the peace, shall require a jury, the justice shall cause such
,. See Senate Jour., 1836-'37, p. 160; Commonwealth
idge vs. Gillespie, 2 J. Ch. R., 35, in note.

t'S.

G reen , li 1\I ass . R. 551; Hold-
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jury to be summoned, sworn, and empannelled, who shall determine
the facts, and assess the punishment in case of conviction, and the
justice shall enter judgment and cause the same to be executed.
SEc. 30. When any offence punishable by fine only, and such fine
is limited to one hundred dollars, shall be committed by any person
other than a slave, such fine may be recovered by action of debt, to the
use of the county, before any justice of the peace of the county in which
the offence is committed.
SEc. 31. Whenever a fine, penalty) or forfeiture is or may be inflicted by any statute of this Territory for any offence, the same may
be recovered by indictment, (except as in the next section is provided,)
notwithstanding another or different remedy for the recovery of the
same may be specified in the act imposing the fine, penalty, or forfeiture: Provided, that in all cases the fine, penalty, or forfeiture
shall go to the Territory, county, corporation, person or persons to
whom the act imposing the same declares it shall accrue.
SEc. 32. Assaults and batteries are not indictable, but shall be punished in a summary manner before a justice of the peace, in conformity
to the act defining the jurisdiction and regulating the proceedings of
justices' courts in cases of breach of the peace.
SEc. 33. The district courts shall have exclusive original jurisdiction in all cases of felony, and of all offences not herein declared expressly to be cognizable before a justice of the peace, and concurrent
jurisdiction with the justices in the cases specified in the thirtieth and
thirty-first sections of this act.
SEc. 34. When any slave shall be convicted of a felony punishable
by confinement and hard labor, the court before whom such conviction
shall be had shall sentence the offender to receive on his bare back any
number of stripes not exceeding thirty-nine.*
SEc. 35. Every person who shall be injured by the commission of
any offence against his person, as specified in the forty-eighth chapter,
or against his property, as specified in the forty-ninth chapter of these
acts, committed by a slave, shall have an action against the master or
owner of such slave for the time, t to recover any damages by him
sustained by the commission of such offence, not exceeding in amount
the value of the slave.t
·
SEc. 36. The term "felony," when used in this act, or any other
statute, shall be construed to mean any offence for which the offender,
on conviction, shall be liable by law to be punished with death, or
confinement and hard labor, and no other.§
SEc. 37. Whenever the term ''infamous crime'' is used in this or
any other statute, it shall be construed as meaning every offence for
which the offender, on conviction or sentence, is declared to be disqualified or rendered incompetent t o be a witness or juror, or to vote
*Fanny vs. The State, 6 .Missouri Rep., 142.

t Sec Reed vs. Circuit Court of Howard county,

6 Missouri Rep., 44.
Where the slave of a plaintiff was killed by the slave of defendant, it was held that the
case was not embraced by the provisions of this section, it being an injury to the property not
specified in the third article; Jennings vs. Kavanagh, 5 Missouri Rep., -28.
§ See Johnson vs. The State, 7 Missouri Rep., 183. Felonies and misdemeanors not to be
joined ; Hildebrand vs. The State, 5 Missouri Rep. 548; Nathan vs. The State," Missouri
.Rep., 631.

t
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at any election, or to hold any office of honor, profit or trust within
this Territory.
SEc. 38. The term ''misdemeanor,''· as used in this or any other
statute, shall be construed as including every offence punishable only
by fine or imprisonment in a county jail, or both.
SEc. 39. The terms ' (crime," " offence," and " criminal offence,"
when used in this or any other statute, shall be construed to mean
any offence, as well misdemeanor as felony, for which any punishment, by imprisonment or fine, or both, may by law be inflicted.
SEc. 40. The term "personal property," as used in this act, shall
be construed to mean goods, chattels, effects, evidences of right in action, and all written instruments by which any pecuniary obligation
or any right or title to property, real or personal, shall be created,
acknowledged, assigned, transferred, increased, defeated, discharged,
or diminished.
SEc. 41. The terms "real property," or "real estate," as used in
this act, include every estate, interest, and right in lands, tenements,
and hereditaments.
SEc. 42 . The term ;c property)" as used in this act, includes "personal property" and " real property," or "real estate," as defined in
the two last sections.
SEc. 43. vVhen the term "person" is used in this act to designate
the party whose property may be the subject of any offence, such term
shall be construed to include the United States, this Territory, or any
other territorial government, State, or country; a county, or any other
municipal, public, or private corporation, which may lawfully own any
property within this Territory, as well as individuals.
SEc. 44. Where any intent to injure, defraud, or cheat, is required
by law to be shown in order to constitute any offence, it shall be sufficient if such intent be to injure, defraud, or cheat the United States,
this Territory, or any State or country, or the government, or any
public office thereof, or any county, city, town or village, or any corporation, body politic, or private individual.
This act to take effect and be in force from and after its passage.

CHAPTER LV.
DEBTORS.

An Act for the relief of debtors.
I. No person to be arrested on mesne process.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That no person shall be arrested, held to bail or imprisoned in any mesne process or execution, issued upon any civil cause
whatsoever.
This act to take effect and be in force from and after its passage.
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CHAPTER LVI.
DEBTORS.

An Act concerning debtors and their secu'rities.
1. When the principal debtor is about to 1I § 4. When there are two or more suretie!l,
become insolvent.
2. The provisions of this act shall be extended to heirs, executors or administrators.
3. When any surety, his heirs, executors
or administrators, pay a deht, they
sha.ll have judgment against principal.

juclgment goes by default.
5. No surety shall be suffered to confess
or suffer judgment by default.
6. Bail shall recover with interest and
costs.

Be it enacted by the governor and legislative assembly nf the Territory
of Kansas, as follows :
SECTION 1. That when any person bound as surety by bond, bill,
note, or otherwise, for the payment of money or performance of a contract, shall apprehend that the principal debtor for whom he is bound
is likely to become insolvent, or emigrate from this territory, without
previously satisfying or discharging such debts, dues, dcmancls, or
obligations, so that it will become impossible or difficult for such
surety, after paying, satisfying, or discharging such debt, due, or demand, to recover the value thereof from such principal debtor, it shall
be lawful for such surety, if action shall have occurred on any such
bond, bill, note, or contract as aforesaid, to require, by notice in writing
to his creditors, forthwith to put the bond) bill, or note, or other contract by which he is bound as aforesaid, in suit, who shall, within
twenty days, commence an action, and proceed with due diligence to
judgment and execution thereon ; and if such creditors shall fail, or
neglect to proceed as aforesaid, the said surety shall be discharged
from the performance of said contract.
·
SEc. 2. That the provisions of this act shall be extended to the heir,
executor or administrator of any deceased surety, against the creditor
or his assignee, executor, or administrator, upon his compliance with
the first section of this act; but nothing herein contained shall be so
construed as tv extend to the official bonds of public officers, guardians, executors, administrators, or bonds with collateral sureties.
SEc. 3. That when any surety, his heirs, executors or administrators, pay or discharge the debt or contract of his principal, or part
thereof, upon judgments rendered against him, he shall have judgment to recover the value or amount so paid or discharged, together
with the interest and costs, upon motion in the court where such judgment may have been rendered against such surety, his executors or
administrators of such principal debtor, his heirs, executors, or administrators.
SEc. 4. That in case when there are two or more sureties on any
bond, bill, note, or contract, and one or more of such sureties are subjected by judgment of any court to the payment of the debt or damage, by default of the principal obligor, and such obligor be insolvent,
so that the amount or value thereof cannot be recovered of him, tha
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court, before whom such judgment may be rendered, shall, upon motion of such surety or sureties) grant judgment that they recover
against all and every other co-surety, their heirs, executors, and administrators, for their and each of their respective shares and proportions of the amount or value of such judgment, with damages and
costs.
SEc. 5. That no surety, his heirs, executors, or administrators, shall
be suffered to confess or suffer judgment by default, so as to distress
his principal, if such principal will enter himself defendant to such
suit, and tender to such surety, or his legal representatives aforesaid,
good collateral security, to be approved by the court before whom such
suit is pending.
SEc. 6. That when the special bail of any judgment debtor shall be
indemnified by the payment of such judgment or part thereof, it shall
be lawful for such bail, his executors) administrator or heirs, to recover the amount of such payment, with interest and costs, upon motion in the same court where judgment was rendered.
This act to take effect and be in force from and after its passage.

CHAPTER LVII.
DEMANDS .

.An A.ct for the collection of demands growing out of contracts for sale
improvements on p~tblic lands in the Territory of Kansas.

I

of

§ 1. Contracts, promises, &c., without fraud, § 2. Deeds of quit claim and conveyance
valid and may be sued for.

binding on the grantor.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :

SECTION 1. That all contracts, promises, assumpsits or undertakings,
either written or verbal, made in good faith and without fraud, collusion or circumvention, for the sale or purchase of improvements made
on the lands owned by the government of the United States, shall be
deemed valid in law and equity, and may be sued for and recovered as
in other contracts.
SEc. 2. That deeds of quit claim, and other conveyance of improvements upon public lands, shall be as binding and effectual in law and
equity, between the parties for conveying the title of the grantor, in
and to the same, as in cases where the grantor has the fee simple to
the premises conveyed.
This act shall take effect and be in force from and after its passage.
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CHAPTER LVIII.
DEPOSITIONS.

An Act concerning depositions.
1. DP-poEitions may be obtained.
§ 12. Command of commission.
13. Duty of officer.
2. Witness residing out of the Territory,
commission to issue.
14. Witness examined on oath.
3. Commission, how issued, and to whom
15. Officer may compel attendance of witnesses.
directed.
4. Power and duty of the officer under the
16. Certificate of officer taking depositions.
commission .
17. Official character of officer in foreign
5. "'Witness residing in the Territory, no
country, how attested.
18. Official character of officer in United
commission necessary.
States, how attested.
6. Notice to be given.
19. Exhibits to be enclosed in depositions.
7. To adverse non-resident partr.
8. Must be served three days before the
20. When depositions may be read.
day of taking, and one day for every
21. Residence of witness certified by officer,
twenty-five miles in addition.
prima facie evidence.
9. Special commi sion to issue on affidavit.
22. Objections to competency or relevancy,
how taken.
10. To whom directed.
23. Court may appoint commissioners.
11. Interrogatories to be annexed.

Be it enacted by the goverrnm· and legislative assernbly of the Territory oj
J(ansa.'3, as follows :
SECTION 1. Any party to a suit, pending in any court in this Territory, may obtain the deposition of any witness, to be used in such suit,
conditionally.
SEc. 2. When the witness resides out of this Territory, the party
desiring his testimony may sue out of the court in which the suit is
pending, or out of the office of the clerk thereof, in vacation, a commission to take the deposition of the witness.
SEc. 3. The commission shall be under the seal of the court, and
shall be directed to any judge, justice of the peace, or other officer,
authorized to take depositions in the State or Territory where the
witness resides.
• SEc. 4. The commission shall authorize such officer to cause to come
before him such person or persons as shall be named to him by the
party suing the same, and shall command such officer to examine such
person touching his knowledge of anything relating to the ·matter in
controversy, and to reduce such examination to writing, and return the
same, annexed to the commission, to the court wherein the action is
pending, with all convenient speed.
SEc. 5. vVhen the witness resides in this Territory, the deposition
may be taken before any judge, 01: justice of the peace thereof, without
any commission or order from any court or clerk.
SEc. 6. In all cases where depositions shall be taken by virtue of
any of the preceding sections of this law) the party at whose instance
the same shall be taken shall cause notice, in writing, of the time and
place of taking such depositions to be served on the adverse party, if
he reside in this Territory ; and if not, then on his attorney of record
in the cause.*
-

- - - - - - - - - - - - - - - - - - - -- - - -

• Where a deposition was taken between the hours of eight and six, and the notioe was to
take it between the hours often an.d six, it cannot be read in evidence. Kean vs. Newell, 1

Ex. Doc. 23-17
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SEc. 7. If neither the adverse party, nor his attorney of record in
the cause reside in this Territory, causing such notice to be put up in
the office'of the clerk of the court, wherein such suit is pending, shall
be a sufficient notice.
SEc. 8. In all cases where notice is required) by this law, to be
served un the adverse party, the same ~~all be served at least. ~hree
days before the day of taking the depos1twns, and one day .adchtwnal
for every twenty-five miles of dist~nce _from the plac~ ?f servmg or settinO' up such notice to the place of takmg the depos1twns.
.
SEc 9. When a party to an:y: su~t pending in any ?ourt of r~cord m
this Territory shall make apphcatwn to such court, 1n term t1me, for
a commission to take the examination of witnesses, and shall support
the application by affidavit, and shall have given to the adverse party
reasonable notice of such application, the court may, upon such terms
as it may think proper, award such commission.
SEc. 10. The commission shall be to such person as the court sball
appoint, to be named in the commission, or to any judicial officer of
the government, in which the witnesses reside, commanding such person or officer to examine such winesses (naming them) upon interrogatories.
SEc. 11. The interrogatories shall be annexed to the commission,
and shall be drawn and signed by the parties, or their counsel in cause,
under the sanction and direction of the court.
SEc. 12. The commission shall further command the person or officer to whom the same is directed to reduce the examination of the
witnesses, and their answers to the interrogatories annexed, to writing,
and return the same with the commission into court with all convenient speed.
SEc. 13. Such person or officer shall examine the witnesses named
in the commission, touching the matters contained in the interrogatories annexed, and none others, at any time and ]:Jlace when and where
such witnesses may be found.'
SEc. 14. Every witness examined in pursuance of this law shall be
sworn or affirmed to testify the whole truth, and his examination shall
be reduced to writing in the presence of the person or officer before
whom the same shall be taken.
SEc. 15. Everyperson,judge, or justice of the peace, in this Territory,
Missouri Rep., 754. A notice to take depositions on the 24th June, between tne hours of8
a.m., and 6 p. m. and on the 25th, 26th, 27th and 28th, same month and same hours, is insufficient. If the beginning had been confined to a day certain, and the intentiOn of continuing from day to day expressed, the notice would have been good. Benton vs. Craig, 2 Mi~
souri Rep., 198. A notice to take depositions on the 22d of the month, will not authorize the
taking ofthem, by adjournment from day to day, on the 26th, without having commenced the
taking on the 22d. Fox vs. Carlisle & Mason, 3 Missouri Rep., 197 Notice was given to
take depositions on the 14th of July, to be continued, if necessary, from day to day, until
completed ; the depositions of two witnesses were taken, commenced on the 14th and continued from day to day until the 16th, when they were completed. Held, that, as the depositions, from any thing appearing on the face, might have been taken in an hour, something
must also appear to justify the delay ; and that, unless something did appear, they ought to
be suppressed. What was done each day should appear on the record. Bra1·ken vs. March,
4 Missouri Rep., 74. Depositions taken at the appointed time and place, and at a reasonable
time of day, are not to be excluded because the party notified to attend did not arrive until
the other party had finished taking the depositions. 'Vaddingham vs. Gamble, 4 Missouri
Rep., 465.
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required to take the depositions or examination of witnesses, in pursuance of this law, or by virtue of any commission issuing out of any
court of record, in this or any other government, shall have power to
issue subpamas for witnesses to appear and testify, and to compel their
attendance in the same manner and under the like penalties as any
court of record of this Territory.
SEc. 16. To every deposition or examination taken, by virtue of
this law, shall be appended the certificate of the person or officer by
or before whom the same was taken, showing that the deposition or
examination was subscribed and sworn to by the witnesses, and the
.
day on which it was done.
SEc. 17. Depositions or examinations, taken by any judge, justice
of the peace, or other judicial officer, out of this Territory, by virtue of
any commission issued in pursuance of this law, shall be accompanied
by a certificate of the official character of such officer, attested by the
seal of the Territory, or the seal of a court of the government in which
the depositions or examinations were taken.
SEc. 18. The official character of such officer taking depositions or
examinations, within any of the United States, or any of the territories of the United States, authenticated and proved by the certificate
and seal of the clerk of any court of record within any county of the
State or Territory where suclt officer resides, and certifying, also, that
such officer was an acting juJge or justice of the peace, and duly commissioned as such at the time when the depositions were taken, shall
be a sufficient authentication, anything in the preceding section notwithstanding.
SEc. 19. Depositions orexami nations taken by virtue of any of the
provisions of this law, and all exhibits produced to the person· or officer
taking such examinations or depositions, and proved or referred to by
any witness, together with the commission and interrogatories, (if
any,) shall be enclosed, sealed np, and directed to the clerk of the court
in which the act is pending.
SEc. 20. Examinations and depositions taken and returne9., in conformity to the provisions of this law, may be read and used as evidence
in the cause in which they shall have been taken, as if the witnese
were present, and examined in open court, on the trial thereof,* First
if the witness reside, or is gone out of this Territory; Second, if he
be dead ; Thi,rd, if, by reason of age, sickness, or bodily infirmity, he
be unable or cannot safely attend the court ; Fourth) if he resides at a
greater distance than sixty miles from the place of trial; Fifth, if he
be gone a greater distance than sixty miles from the place of trial, without the consent or collusion of the party requiring his testimony ;t
Sixth, if he be a judge of the supreme or district court) and engaged
in the discharge of his official duties at the time ..
"'Dcposittons taken in a former suit between the:same parties may be read in evidence, unless
there be other objections than that having been taken in a former suit.. Tindall vs. Johnson,
4 Missouri Rep., 113.
t Where no objections were made to the reading of depositions until they were offered in
evidence, and then they were objected to on the ground that there was no proof that the witnesses were not within reach of the process of the court, the court very properly allowed that
objection to be removed, by the introduction of other testimony.. LApper vs. Chilton, 7 Missouri Rep., 221.
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SEc. 21. When the officer taking depositions in virtue of this law
shall) in his certificate) state the place of residence of the witness, such
Rtatement shall be prima facie evidence of the facts.
SEc. 22. Every objection to the competency or credibility of a witness examined, or to the competency or relevancy of any question put
to him, or of any answer given by him, may be made in the same manner) and with the like effect, as if such witness were personally present.
SEc. 23. Any court may appoint a commissioner to take depositions
in any cause in any foreign country) or in any distant portion of the
United States or any part of its Territories) when such court shall be
satisfied that none of the officers mentioned in this act can be procured)
or when the procuring of such officer shall be attended with great
expense, trouble) or difficulty; and such commissioner shall) when so
;:tppointed, be governed in all things by the provision of this act.
rrhis act to take effect and be in force from and after its passage.

CHAPTER LIX.
DEPOSITIONS .

.An act providirtg for the appointment of commi8sioneTs to take depositions in other States.
§ 1. One or mor2 commissioners to be

ap-~

pointed in each State. Their tenure
of office. Power·s and duties.
2. Effect of their acts.

§ 3. To take an oath, which shaH be filed in
the office of the secretary of the Territory.

Be it enacted by the governor and legislal'ive assembly of tile Territory
of Kansas, as follows:
SECTION 1. That the governor may appoint in each of the United
States one or more commissioners, to continue in office during the
pleasure of the governor, for the time being, and every such commissioner shall have power to administer oaths, and to take depositions
and affidavits to be used in this Territory; and, also, to take the
acknowledgment of deeds, powers of attorney, or other instruments,
to be recorded in this Territory.
SEc. 2. All oaths administered by the said commissioners, all affidavits and depositions taken by them, and all acknowledgments aforesaid, certified by them, shall be as effectual in law, to all intents and
purposes, as if done and certified by any justice of the peace or other
authorized officer within this Territory.
SEc. 3. Before any commissioners, appointed as aforesaid, shall proceed to perform any of the duties of their office, they shall take and
subscribe an oath before any justice of the peace, or other officer authorized to administer oaths in the Territory for which such commissioners may be appointed, that they will faithfully discharge all the
duties of their office, which oath shall be :filed in the office of the
secretary of this Territory within six months after the taking of the
same.
This act to take effect and be in force from and after its passage.
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CHAPTER LX.
DESCENTS AND DISTRIBUTIONS.

An Act concerning descents and distributimu;.
1. Real and personal estate to whom to
descend.
2. Posthumous children to inherit.
3. Rule in case of failure of ldndred capable of inheriting.
4. When some are of the half blood and
some of the whole blood.
5. When they shall take 11e1· capita, when
per sti1pes.

6. Advancements to be brought into hotch
pot.
7. Alienage ef ancestors no bar in making
title by descent.
8. Bastards capable of inheriting from
their mother.
9. Legitimated, when.
10. Marriages deemed null in law, or dis·
solved by divorce, issue shall be legitimate.

Be it enacted by the governor and legislative assernbly of the Ten·itory
of Kansas, as follows :
~ECTION 1. When any person having title to any real estate of inheritance or personal estate undisposed of, or otherwise limited br
marriage settlement, shall die intestate as to such estate, it shall
·descend and be distributed in parcenary to his kindred, male and female, subject to the payment of his debts and the widow's dower, in
the following course:* Fi1·st, to his children or their descendants, in
equal parts; S econd, if there be no children or their descendants, then
to his father, mother, brothers and sisters, and their descendants, in
equal parts ; Third, if there be no children or their descendants,
father, mother, brother or sister, nor their descendants, then to the
grandfather, graudmother, nncles and aunts, and their descendants ,
in equal parts; Fourth, if there be no children nor their descendants)
father, mother, brother, sister, nor their descendants, grandfather,
grandmother, uncle, aunt, nor their descendants, then to- the greatgrandfathers, great-grandmothers and their descendants, in equal
parts, and so on, in other cases, without end, passing to the nearest
lineal ancestors, and their children, and their descendants, in eqnal
parts.
SEc. 2. All posthumous children of th e intestate shall inherit in
like manner as if born in the lifetime of the intestate; but no right
of inheritance shall accrue to any person other than the children of
the intestate, unless they are in being and capable in law to take, :~k
heirs, at the time of the intestate's death.
SEc. 3. If there be no children or their descendants, father, mother,
brother, nor sister, nor their descendants, nor any paternal normaternal kindred, capable of inheriting, the whole shall go to the wifp
or husband of the intestate; and if the wife or husband be dead, it
shall go to her or his kindred in the like course as if such wife or
husband had survived the intestate, and then died entitled to the
estate.
SEc. 4. When the inheritance is directed to pass to the ascending
and collateral kindred of the intestate, if part of such collaterals b<•

* Vide Pratte vs.

Wright, 5 Missouri Rep., 192
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of the whole blood of the intestate, and the other part of the half
blood only, those of the half blood shall only inherit half as much as
those of the whole blood; but if all such collaterals be of the half
blood, they shall have whole portions, only giving to the ascendants
double portions.
SEc. 5. When several lineal descendants, all of equal degree of
consanguinity to the intestate, or his father, mother, brothers, and
sisters, or his grandfather, grandmother, uncles, and aunts, or any
ancestors living, and their children, come into partition, they shall
take per capita, (that is, by persons;) where a part of them are dead
and a part living, and the issue of those dead have a right to partition, such issue shall take per stirpes, (that is, the share of the deceased parent.)
SEc. 6. Where any of the children of the intestate shall have received in their lifetime any real or personal estate, by way of advancement, and shall choose to come into partition with the other parceners,
such advancement shall be brought into hotch pot with the estate descended.
·
SEc. 7. In making title by descent, it shall be no bar to a demandant that any ancestor through whom he derives his descent from the
intestate is or has been an alien.
SEc. 8. Bastards shall be capable of inheriting and transmitting inheritance on the part of their mother, in like manner as if they had
been lawfully begotten of such mother.
SEc. 9. If a man, having by a woman a child or children, and shall
afterwards intermarry with her and shall recognize such child or
ehildren to be his, they shall thereby be legitimated.
SEc. 10. The issue of all marriages deemed null in law, or dissolved
by divorce, shall be legitimate.*
This act to take effect and be in force from and after its passage.

CHAPTER LXI.
DETINUE.

An Act concm·ning the action of detinue.
1. When the clerk shall issue capias in
detinue.
2 Duty of officer to whom the execution
of capias is charaed.
3. 'Wben dJe officer is made co-defendant.

4. When bond is forfeited, what course to
be pursued, &c
5. Court may reduce bail, &c
6. Court may award inquiry to ascertain
value of property, &c.
7. When plaintiff' may be barred oftitle.

Be i.t enacted by the gove1·nor and legislative assernhly of the Te1·ritory
Kansas, as follows :

of

SECTION 1, In actions of detinue, when the plaintiff files in the proper clerk's office the affidavit of himself, or of some credible person,
* Vide the case of Lincecum vs. Lincecum, 3 Missouri Rep., 441, and note the difference in the language of the first section of the act concerning divorce and alimony, Rev. Code,
l 825, 3~9, and the language of the first section of the act on the same subject, Rev. Code,
1833, 225, the substance of which is retained in this act.
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stating that the property for which the action is brought belongs to
him, the value thereof, and that the defendant unlawfully detains the
same, the clerk shall issue a writ of capias in detinue, endorse on the
writ the amount sworn to, and a direction to the officer to take bail in
double that sum.
SEc. ,2. The officer charged with the execution of a "capias in detinue" shall take the defendant and commit him to jail, unless the
defendant enter into bond to the plaintiff, with sufficient security, conditioned that if judgment is given against him in the action, he will
deliver to the plaintiff the property thereby recovered, and pay the
damages for its detention and costs of suit; and the officer shall return the bond with the writ as in other cases.
SEc. 3. If the officer returns the writ executed, and has not the
defendant, according to the command thereof, or if he fail to take or
return the bond, or if the bond returned is adjudged insufficient, at
the return term of the court, and the defendant fails to perfect his
bail; if ruled thereto, the officer shall be made a co-defendant, and
may defend the suit upon the pleas of the defendant, and shall be
su~ject to the same judgment and be joined therein.
~EC. 4. When a bond, taken in pursuance of this act, is forfeited,
the plaintiff shall have the same remedy against the bail, and the
bail the same remedy against the principal ; and the officer, when
made a defendant, the same remedy against the principal and bail as
may exist by law in cases of bail in other civil cases, and the same
proceedings shall be had thereon.
SEc. 5. The court out of which any "capias in detinue" is issued,
or any judge thereof in vacation, may reduce the sum for which the
bail is demanded, and the court may accept the appearance of the
defendant, and cancel the bond in such manner, for like causes, and
with the like effect, as in cases of bail in other civil cases.
SEc. 6. If any action of detinue, the value of the property received,
or the damages for the detention thereof, be omitted in any verdict
for the plaintiff, the court may, at any time, award an inquiry to
ascertain the same.
SEc. 7. If, on an issue concerning several things in one court in
detinue, no verdict be found for part of them, it shall not be error,
but the plaintiff shall be barred of his title to the things omitted.
This act to take effect and be in force from and after its passage.
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CHAPTER LXII.
DIVORCE AND ALIMONY.

An Act concerning divorce and alimony.
I. Causes of divorce from the bonds of
matrimony.
2. Any court of chancery invested with
jurisdiction in such cases.
3. Pleading and mode of procedure in
defence.
4. Residence of one year within the Territory necessary, unless, &c.
5. When cause of divorce commences
without the Territory, but continues
within the same, jurisdiction maintained.

6. Alimony and maintenance ; how provided for.
7. Collusion between the parties, or adultery in both, a bar to divorce.
8. Guilty forfeits matrimonial rights, and
cannot marry again under five
years.
9. Maintenance decreed in certain cases.
10. On a divorce decreed, property coming
by the marriage reverts to the
wife.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. ·When a marriage hath been or shall be solemnized
between two persons, and either party at the time of the contract was,
and still is, impotent ; or had a wife or husband living at the time of
the marriage; or has committed adultery subsequently to the marriage;
or wilfully deserts and absents himself or herself, without a reasonable
cause, for the space of two years; or shall be convicted of felony or
infamous crime, or addicted to habitual drunkenness for the space of
two years; or shall be guilty of such cruel and barbarous treatment
as shall endanger the life of the other; or shall offer such indignities
to the person* of the other as shall render his or her condition
intolerable; or when the husband shall be guilty of such conduct as
to constitute him a vagrant, within the meaning of the first section
of an act respecting vagrants, the innocent and injured party may
obtain a divorce from the bonds of matrimony; but no such divorce
shall affect the legitimacy of the children. t
SEc. 2. Any court having chancery jurisdiction, sitting as a court
of chancery, shall have jurisdiction in all cases of divorce and alimony,
or maintenance; and the like process and proceedings shall be had in
said causes as are had in other causes on the equity side of the court,
except the answer of the defendant shall be accompanied by an affidavit
annexed thereto, that the facts stated in the bill are true, according to
the best knowledge and belief of the complainant, and that the complaint is not made out of levity or by collusion, fear or restraint,
between the complainant and defendant for the mere purpose of being·
separated from each other, but in sincerity and truth, for the causes
mentioned in said bill; the proceedings shall be had in the county
where the complainant resides, and the process may be directed, in
the first instance, into any other county in the Territory, where the
defendant resides.

*Charges of infidelity, made by the husband, without any just cause, held to be" personal
indignities," within the meaning of this clause. Lewis vs. Lewis, 5 Missouri Rep., 278.
tVide ante, title Descents and Distributions, sec. 10, and Lincecum vs. Lincecum, 3 Missouri Rep., 441.
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SEc. 3. That in all suits hereafter brought, or which are now pending, for a divorce from the bonds of matrimony, it shall and may be
lawful for the defendant, in his or her defence thereto, to set forth and
charge, in his or her answer to the complainant's bill, any of the facts
specified in the first section of this act, which, if proved, would entitle
such defendant to a divorce from the bonds of matrimony; and said
defendant may, in his or her said answer, pray the court, for the causes
stated in said answer, that he or she be divorced from the bonds of
matrimony entered into with said complainant, and said answer shall
be sworn to as the original bill; and upon the hearing of the cause, if
the court shall be satisfied that the defendant is the injured party, the
court shall enter a decree divorcing the said defendant from the said
complainant, as prayed in the answer.
SEc. 4. No person shall be entitled to a divorce from the bonds of
matrimony who has not resided within the Territory one whole year
next before the filing of the bill, unless the offence or injury complained of was committed within this Territory, or whilst one or both
of the parties resided within this Territory.
SEc. 5. Where the cause of divorce has heretofore or shall hereafter
commence beyond the limits of this Territory, and has been, or shall
be, continued or completed within the rrerritory, the courts shall have
the same jurisdiction as if the cause had commenced and been completed within this Territory.
SEc. 6. When a divorce shall be decreed, the court shall make such
order touching the alimony and maintenance of the wife, and the care,
custody, and maintenance of the children, or any of them, as from the
circumstances of the parties and the nature of the case shall be reasonable; and when the wife is complainant, to order the defendant to give
security for such alimony and maintenance, and, upon his neglect to
give the security required of him, or upon default of himself and his
securities, if any there be, to pay or provide such alimony and maintenance, to award an execution for the collection thereof, or, to enforce
the performance of the decree, to order by sequestration of property, or
by such other lawful ways and means as is according to the practice of
said court. The court, on the application of either party, may make
such alteration, from time to time, as to the allowance of alimony and
maintenance, as may be proper, and may order any reasonable sum to
be paid for the support of the wife during the pendency of her applica·
tion for a divorce.
SEc. 7. If it shall appear to the court that the adultery, or other
injury or offence, complained of, shall have been occasioned by the collusion of the parties, or done with an intention to procure a divorce,
or that the complainant was consenting thereto, or that both parties
have been guilty of adultery, then no divorce shall be decreed.
SEc. 8. In all cases of divorce from the bonds of matrimony) the
guilty party shall forfeit all rights and claims under and by virtue of
the marriage; nor shall the guilty party be allowed to marry again,
by reason of such divorce, under five years after such divorce, unless
othenvise expressed in the decree of the court; and in all cases, where
the proceedings shall be ex parte, the court shall, before it grants such
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divorce, require proof of the good conduct of the petitioner, and be
satisfied that he or she is an innocent and injured party.
SEc. 9. When the husband, without good cause, shall abandon his
wife, and refuse or neglect to maintain and provide for her, the court
shall decree such support and maintenance to be provided and paid by
said husband, for the wife and her children, or any of them by that
marriage, out of his property, and for such time as the nature of the
case and the circumstances of the parties require, and to compel the
defendant to give security for such maintenance; and, from time to
time, to make such further orders touching the same as shall be just,
and to enforce such decree in the manner prescribed in the fifth section
of this act; and so long as said maintenance is continued, the husband
shall not be charged with the wife's debts contracted after the decree
of such maintenance.
SEc. 10. When the wife shall obtain a divorce from the bonds of
matrimony, all property which came to the husband by means of the
marriage, and· remaining undisposed of at the time of filing the bill,
shall revert to the wife and children.
This act to take effect and be in force from and after its passage.

CHAPTER LXIII.
DOWER.

A.n A.ct concerning dower.
§

I. Dower in real estate

2. Widow entitled to share in slaves and

3.
4.

5.
6.
7.

8
9.
10.

11.
12
13.
14.
15

l6.

personal estate, absolutely; when.
Subject to the payment of the husband's debts.
Dower, when the husband leaves no
descendants, &c.
Dower, when the husband leaves none
by his last wife.
Provisions for widow in two last sections, subject to payment of debts .
Election given to the widow; when .
How such election shall be made and
evidenced.
Dower not barred by conveyance, judgment, &c., laches, &c., without consent of the wife.
Divorced woman, when entitled to
dower ; when not.
Devise of real estate ; when a bar to
dower.
Not to be endowed, unless by writing,
&c., she shall not accept the provisions made by will
Jointure, when a bar to dower.
Widow, at her election, may renounce
jointure; when.'
When estate by jointure shall cease.
By what acts of the wife dower is forfeited.
Widow to remain in mansion house
until dower is assigned.

17. Jurisdiction of probate court to make
partition of slaves, &c.
18. Notice of application to be given; how.
19. Commissioners to make partition; how.
20. Court shall secure contingent rights,
&c , in such assignment.
21. In what cases the widow is entitled to
her action for dower.
22. May file a petition in the district or probate court Proceedings thereon.
23 Several defendants, some not served
with process, the demandant may
proceed against those summoned.
Who may be made a defendant.
24 Judgment by default, &c., proceedings
thereon Judgment, that the widow
be seized of dower, &c. Proceedings
thereon.
25 Commissioners to ascertain dower; how.
26. County surveyor to make survey, &c. ;
when. Commissioners to report. If
approved, to be recorded ; if not,
proceedings.
27. On approval of report, court shall empannel a jury to asses:s damages.
28 If land not susceptible of division, proceedings.
29. Judgment of allowance in lieu of dower.
30. 'V"ha.t exceptions of defendant shall
not ab;tte the suit
31. Procecdin~s by heir, legatee, &c., to
procure admeasurement of dower.
Notice to be given; when and how.
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appoint commissioners ; § 39. Judgment obtained by collusion in such
action brought by guardian, not to
when. No judgment for damages.
bind ward, &c.
Costs ; how p1lid.
40.
Costs,
how regulated.
Dower obtained by collusion with guar4l.
Judgment
for damages only against
dian of minor ; how avoided
the estate; when.
Action against widow to admeasure
42 Court shall award execution for annudower; when and to whom allowed.
ity of widow; when
Petition to be filed in district or pro43 Acti"ons for dower not to abate.
bate court : what it shall state
44 Proceedings in case of the death of the
Summons to issue ; how served
dowess, pendente lite, B{c.
Proceedings.
45. Action against widow not to abate by
Judg-ment in such action ; how rendeath of the plaintiff.
dered.
46. Writ of error and appeals allowed.
C::ommissioners may be appointed; when.
47. Extent of recognizance of appellant.
How to proceed on the report of cornProceedings on appeal, &c.
missioners, &c.

§ 32. Court shall
33.
34.
35.

36.
37.
38.

Be it enacted by the governor and leg£slative assembly of the Territo'r y
of Kansas, as follows:
SECTION 1. Every widow* shall be endowed of the third part of all
the lands whereof her husband, or any other person to his use, was
seized of an estate of inheritance, at any time during the marriage, to
which she shall not have relinquished her right of dower, in the manner prescribed by law, to hold and enjoy during her natural life.
Dower in leasehold estate, for a term of twenty years or more, shall
be granted and assigned as in real estate; for a less term than twenty
years, shall be granted and assigned as in personal property.
SEc. 2. When the husband shall die, leaving a child or children, or
other descendants, the widow shall be entitled absolutely to a share
in the slaves and other personal estate belonging to the husband at
the time of his death, equal to the share of a child of such deceased
husband; or, at her option, to one-third part of the slaves of such
husband during her natural life, and one-third part of the other personal estate, absolutely, in either case subject to the payment of her
husband's debts.
SEc. 3. When the husband shall die without any child, or descendants in being, capable of inheriting. his widow shall be entitled,
First, to all the real and personal estate which came to the husband in
right of the marriage remaining undisposed of) absolutely; ·Second, to
one-half of the real and personal estate belonging to the husband at
the time of his death, absolutely.
SEc. 4. When the husband shall die, leaving such child or descendants, but not by his last marriage, his widow may, in lieu of dower,
elect to take, in addition to her real estate, the slaves and other personal property in possession of the husband that came to him in right
of the wife by means of the marriage.
SEc. 5. The provisions made for the widow in the two last sections,
shall be su~ject to the payment of the husband's debts.
SEc. 6. When the husband shall die without a child, or other descendant living, capable of inheriting, the widow shall have her election to take her dower, as provided in the first section, discharged of
debts, or the provisions of the third section, subject to debts. t
* The widows of alien residents, who die in this State, held entitled to dower. Stokes vs.
O'Fallon, 2 Missouri Rep., 32.
t The cases of Stokes vs. O!Fallon, 2 Missouri Rep ., 32; Griffith vs. Walker,ib., 9, 113, and
Davis vs. Davis, 5 ib., 183, are referred to as explanatory of the history and intent of the law
dower, as it now stands in this and the five preceding sections.
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SEc. 7. Such election shall be made by declaration in writing,
acknowledged before some officer authorized to take the acknowledgment of deeds, and filed in the office of the clerk of the court in which
letters testamentary or of administration shall have been granted,
within six months after the grant of the same, otherwise she shall be
endowed under the provisions of the first section of this act.
SEc. 8. No act, deed, or conveyance executed or performed by the
husband, without the assent of the wife, evidenced by her acknowledgment thereof in the manner required by law to pass the estate of
married women, and no judgment or decree confessed by or recovered
against him, and no laches default, covin or crime of the husband,
shall prejudice the right and interest of the wife provided in the foregoing sections of this act.
SEc. 9. If any woman be divorced from her husband for the fault or
misconduct of such husband, she shall not thereby lose her dower;
but if the husband be divorced from the wife for her fault or misconduct, she shall not be endowed.
SEc. 10. If any testator, shall, by will, pass any real estate to his
wife, such devise shall be in lieu of dower, out of the real estate of
l1er husband whereof he died seized, unless the testator, by his will,
otherwise declared.
SEc. 11. In such case, the wife shall not be endowed in any of the
Teal estate whereof her husband died seized, unless she shall, by
writing, duly executed and acknowledged as in case of deeds for land,
and filed in the office of the court in which the will is proven and
l'ecorded, within twelve months after the proof of the will, not accept
the provisions made for her by said will.
SEc. 12. If any woman, prior to and in contemplation of marriage,
shall, on agreement or marriage contract with her intended husband,
or other person, receive any estate, either real or personal, to take
effect after the death of her husband, by way of jointure, as a provision for her support during life, and expressed to be in full discharge
of all her claim of dower, such estate shall be valid, and a bar to
dower in the estate of her husband. When any lands haYe been, or
hereafter shall be, conveyed to the husband and wife, or to any other
person and their heirs, and to the use of the husband and wife, or to
the use of the wife, for the jointure of the wife, every such married
woman having such jointure made shall not claim any dower in the
residue of the lands of which her husband was at any time seized.
SEc. 13. If any deed of conveyance, assurance, agreement, or contract, for jointure, be made after marriage, or be made before marriage and during the infancy of the wife, in P-ither case the widow
may, at her election, renounce lier jointure, and have dower. In all
cases, if the title to the estate settled on the wife, as her jointure,
shall fail, or she be evicted from or cannot recover such estate, she
shall have dower in the estate of her husband; or, if the title fail as
to part only, the deficiency shall be made up of her husband's estate.
SEc. 14. When any deed, conveyance, assurance, agreement, or
contract for jointure, in lieu of dower, shall, through any default,
fail to be a legal bar to dower, and the widow, availing herself of
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such default, shall demand her dower, then the estate and interest so
conveyed to such widow shall cease and determine.
SEc. 15. If a wife voluntarily leave her husband, and go away and
continue with an adulterer, or after being ravished consent to the
ravisher, she shall be forever barred from having her jointure or dower,
unless her husband be voluntarily reconciled to her, and suffer her to
dwell with him.
SEc. 16. Until dower be assigned, the widow may remain in and
enjoy the mansion house of her husband, and the messuages or plantation thereto belonging, without being liable to pay any rent for the
same.*
SEc. 17. The probate court shall have full power to make partition
of slaves among heirs or legatees, and to assign to any widow her
share in the slaves of her husband) according to the provisions of the
sixth article of the act concerning executors and administrators, aud
for that purpose they shall appoint three commissioners to make such
partition and assignment of dower in slaves, and make report to saifl
court for confirmation or rejection.
SEc. 18. Ten days' notice shall be given of every application for
such partition and assignment, to the executor or administrator, and
to all the heirs and legatees interested therein, or their guardians or
agents ; and if any of them be non-residents of this Territory, such
notice shall be by eight weeks' publication in some newspaper.
SEc. 19. It shall be the duty of the commissioners to make partition
as equal in kind as the value and number of the slaves will admit,
and report the value of each lot to the probate clerk at the next term
thereof; and if the court discovers that the lots are of unequal value,
they shall cause them to be made equal, by adding to each lot of inferior value sufficient money, arising from the sale of other personal
property or from the hire of slaves, to make it equal in value to the
others.
SEc. 20. In making such assignment, the court may take the necessary steps to secure the contingent rights of creditors, and the reversionary rights and rights in remainder of the heirs or legatees in such
slaves.
SEc. 21. When any widow shall be entitled to dower in real estate,
and she be deforced thereof, or cannot have it without suit, or if her
dower be unfairly assigned or not assigned within twelve months after
the death of her husband, she may sue for and recover the same, with
damages; that is to say, the value of the whole dower to her belonging, from the time of her husband's death, (if he died or shall die
seized;) or from the time of demanding dower, (if the husband was
or shall be seized, but did not or shall not die seized,) unto the day
that she shall recover her dower. t
SEc. 22. Any widow may file a petition in the office of the clerk of
the district or probate court of the county wherein the real estate, in
which she claims her dower, is situate, or, if the land is divided by a
~In Stokes vs. McAlister, 2 Missouri Rep., 163, it was held that this right might be assigned to another and that possession might be recovered by ejectment.
·
t The mode of proceeding, when the widow and children of an intestate desire partition
and assignment of dower, will be found under the head of " Partition. n
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county line, then in either county, against any person claiming an interest in such lands, or being in possession thereof, or who shall deforce her of her dower therein, and the clerk shall thereupon issue a
summons, endorsed or annexed to such petition, which shall be served
as process in actions at law; and if the defendant appear and plead,
the cause shall proceed according to the course of proceedings at law.
If any defendant shall not be summoned, or shall not appear, the
court shall award an order of application, which shall notify such defendant, that unless he appear on the first day of the next succeeding
term, and proceed to trial, judgment will be rendered against him by
default; which order shall be published in some newspaper printed in
this Territory for two months before the term at which he shall be
notified to appear, and, when so published, shall be equivalent to the
service of a summons.
SEc. 23. Where there are several defendants, some of whom are
summoned to appear, and others do not, the demandant may proceed
against those summoned or appearing without regard to the others,
or may continue the cause, and take out alias writs, or make publication as aforesaid, to bring in the other parties. Any person claiming
title to the land whereof dower is claimed) may be made a defendant
if he appear and apply for the purpose, and proceedings shall be had
thereon, in all respects, as if he were originally a party duly summoned.
SEc. 24. If judgment be rendered by default, nil dicit non sum 1·nformatus, the court shall hear the proofs and allegations of the demandant, or empannel a jury for that purpose; and if it be found
upon such proceedings, or on the trial of the issues, that the demandant is entitled to dower, the conrt or jury shall determine in what
proportion, and the court shall thereupon render judgment that she
be seized of her dower, accordingly, for and during her natural life,
and that she recover the damages that may be assessed; and thereupon shall appoint three competent persons as commissioners to assign
and admeasure such dower, who, before they enter upon the discharge
of their duties, shall take an oath or affirmation honestly and impartially to execute the trust reposed in them respectively.
SEc. 25. The commissioners, or a majority of them, shall proceed
to the land, or other real estate, and by actual admeasurement ascertain and set off the widow's dower therein, according to the judgment
of the court.
SEc. 26. The county surveyor of the county, if thereto required hy
the commissioners, shall make such survey and plats as the commissioners shall direct, and the commissioners shall make full report of
their proceedings, with a plat and boundaries of the land so assigne(l
by them as dower, to the court appointing them, at the next term
thereof, which report, if approved, shall be recorded among therecords of the court; but if it shall not be approved, the commissioners
shall again proceed as before directed, and as often as may be necessary, until their report shall be approved; and such court may, at
any time, discharge any commissicner, and appoint others in their
stead, and may supply any vacancy which may happen by death, resignation, or refusal to act of any of the commissioners.
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SEc. 27. When any report assigning dower shall be approved, the
court shall empanel a jury to assess the damages, and shall render
judgment for the damages assessed, if ihe same have not before been
done, and award a writ of possession, according to the report of the
commissioners, and execution for the damages.
SEc. 28. If the commissioners shall report that the lands or other
estate is not susceptible of a division without great injury thereto, a
jury shall be empanelled to inquire of the yearly value of the widow's
dower therein, and shall assess the same accordingly.
SEc. 29. The court shall thereupon render judgment, that there be
paid to such widow as an allowance in lieu of dower, on a day therein
named, the sum so assessed, as the yearly value of her dower, and the
like sum on the same day every year thereafter, during her natural
life; and such jury shall, moreover, (if the same have not been before done,) assess the damages which may have accrued, down to the
time of rendering their verdict.
SEc. 30. No writ of summons in dower shall abate by the exception
of the tenant or defendant, that the demandant hath received her
dower of another before her writ was sued out, unless he can show
that the dower so received was in satisfaction of her dower in the
lands whereof she demands dower.
SEc. 31. When any widow shall be entitled to dower in lands,
or other real estate, whereof her husband died seized, it shall be lawful for any heir or legatee, or the guardians of such as are minors,
entitled to any interest in such lands or real estate, or the executors
or administrators of the intestate, or any creditor of the widow, and,
after her marriage, any creditor of her husband, or any other person
having any interest in such lands or such real estate, to apply, by
petition, to the district or probate court of the county wherein the
lands lie) to assign and administer such dower, giving twenty days'
notice in writing of such intended application to such widow, by personal service, or by leaving a copy at her usual place of abode.
SEc. 32. Upon such application, and due proof of the service of such
notice, the court shall appoint three commissioners to assign and admeasure such dower, who shall take the same oath, and perform the
like duties, and the court shall proceed in like manner therein, as
hereinbefore provideu in like cases where the widow demands dower.
In proceedings under this section, there shall be no judgment for
damages, and the costs and charges shall be divided and apportioned
among the persons concerned, according to their respective interests
in the lands and real estate out of which dower shall be assigned.
SEc. 33. When a widow, having no right to demand dower, sues
out a writ of dower against the guardian of any minor, and the guardian endows the widow by favor, or makes default, or by collusion
defends the plea faintly, whereby she is awarded her dower to the
prejudice of such minor, such minor, when he shall arrive at full age,
shall have an action to demand seizin, or to admeasure such dower
according to law.
SEc. 34. Every person who shall not have been made a party to
any action, and duly notified or summoned to appear, and shall
not have appeared to any action brought by any widow for her dower,
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(except such as claim under any of the parties who have appeared, or
were summoned or notified, by title derived after the commencement
of such action,) shall have their action against such widow to admeasure the dower, and all other persons shall be concluded by the
proceedings under the provisions of this act.
SEc. 35. When any person, not concluded as aforesaid, shall file
his petition in the office of the clerk of the district or probate court of
the county in which the lands or other real estate in which dower has
been assigned, under the provisions of this act, are situate, stating
that such widow was not entitled to dower in such lands or other real
estate, or that her dower was unduly assigned, and claiming title to
the lands so assigned, or a part thereof, the clerk shall issue a summons thereon, in the nature of a writ of admeasurement of dower,
which shall be served on such widow as the like process in other cases
at law; and such widow may appear and deny the title of the demandant, and put him upon the proof thereof, and may show her
right of dower, and that it was properly and duly assigned, according
to law, and may plead as many pleas as she may think proper, and
have every defence which may be allowed by law in like cases, and
proceedings shall be had as in ordinary cases at law.
SEc. 36. If it be found that the demandant hath not good title to the
premises, or that she is entitled to dower, and the same has been assigned according to her rights, she shall have judgment to retain her
dower and to go quit of the said action; but if it shall be found that
the demandant hath good title, and that such widow is not entitled to
dower, he shall have judgment of seizin.
SEc . 37. If, upon proof of the title in the demandant, it appear that
the widow is entitled to dower, but that the same has not been duly
assigned, the court shall appoint commissioners as in case of petition
of the widow, who shall take an oath and proceed in like manner as
hereinbefore provided in the assignment of dower.
SEc. 38. The court shall proceed upon their report in the same manner, and shall have the same power to supply vacancies, and discharge
commissioners and appoint others, as is provided in case of commissioners appointed to assign dower, and, when the report is approved,
shall award a writ of possession accordingly; anu all parties to any
such action) and those claiming under them, shall be concluded
thereby.
SEc. 39. "\Vhen such action is brought by any guardian, his ward,
when he becomes of age, shall not be bound thereby if the judgment
be obtained by collusion, but may have his action within three years
after he comes of age, and in like manner the widow shall be aided if
she be impleaded and lose her dower by default; but she shall recover her dower, if she hath right thereto, as if no proceeding had
ever been had.
SEc. 40. The charge of the commissioners for their services, not exceeding one dollar per day each, shall be taxed as other costs, and
when judgment shall be for the demandant) he or she shall have judgment to recover his or her costs; and when the judgment shall be for
the defendant, he shall recover his costs.
SEc. 41. In all cases of judgment for damages in favor of any widow,
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under the provisions of this act, execution thereof shall be awarded
only against the estate in which dower shall be assigned.
SEc. 42. When a writ of possession shall not have been awarded
by reason that a division of the estate cannot be had, and a yearly
allowance shall have been adjudged in lieu thereof, the court, when
any such yearly allowance shall become due and be unpaid, shall
award execution therefor in favor of sucn widow, or, if she die before
the end of any year, then in favor of her executors or administrators,
for all arrear ages, and a just proportion of the last year's allowance,
computing the time which had elapsed at the time of her death.
SEc. 43. No action brought by any widow for the recovery of her
dower shall abate by the death of either party; but if the demandant
die, her husband, if she be married, or if not, her executors or administrators, may appear and prosecute the action; but no admeasurement of dower or writ of possession shall, in such case be awarded,
but he or they shall have judgment and execution only for the damages occasioned by the deforcement.
SEc. 44. If she die before action brought, her executors and administrators may maintain an action) in which no admeasurement shall
be made or writ of possession awarded; but upon the issue found,
the court or jury shall assess the damages according to this act; and
where one or more of the defendants die, the action shall proceed
against the survivors; and if all the defendants die, the action may
be renewed against the executors and administrators as in other cases;
but any other person, claiming title to the land, may be made a party
by his voluntarily appearing to such action as a defendant.
SEc. 45. No action against any widow for admeasurement of
dower shall abate by the death of the plaintiff or demandant, but his
heir, legatee, and the guardians of such as are minors, may appear
and prosecute such action.
SEc. 46. If either party shall feel aggrieved by the :final judgment
of the court, he may have an appeal, or prosecute a writ of error, in
the same manner as in other actions at law; but no appeal or writ of
error shall act as a supersedeas) unless the appellant or plaintiff in
error shall enter into recognizance as required by law.
SEc. 47. When the judgment shall be that the widow .be seized of
her dower, the appellant shall become bound in such recognizance
to pay, not only all the damages which have been adjudged, but all
which may be adjudged to such widow in the action thereafter; and
when any such judgment shall be affirmed, there shall be a writ to
inquire of the mesne profits and damages by waste done after the first
judgment.
'l'his act to take effect and be in force from and after its passage.
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CHAPTER LXIV.
DRAM SHOPS.

An Act to restrain dram shops and taverns, and to regulate the sale of
intoxicating liquors.
1. Special election to be held.
2. Polls shall be opened " For " and
" Aga.inst." ·
3. Who are entitled to vote.
4. Duty of county tribunal.
5. When declared against, no license to
issue.

6. Petition of majority before license
issues.
7. Duty of city authorities.
8. Tax levied on license.
9. Penalty for selling without license.
10. Penalty for selling to slaves, &c.
11. Penalty for selling on Sunday.
12. Bond to be executed ; conditions.

Be it enacted by the governor and legislative assembly of the Territory of
·
Kansas, as follows :
SEcTION 1. A special election is hereby ordered to be held on the
first Monday of October, in the year of 1855, and on the first Monday of October every two years thereafter, in each municipal township
in every county in the Territory, and in each incorporated city or town
in the 'rerritory, to take the vote of the people upon the question whether
dram shops and tavern licenses shall be issued in the said township,
incorporated city or town, for the next two years ·thereafter.
SEc. 2. At said election polls shall be opened at the usual places of
voting in each township, incorporated city or town, which shall be
headed as follows, respectively: "In favor of dram shop," "Against
dram shop;" and if the voting shall be by ballot, ballots shall be inscribed as above, respectively.
SEc. 3. At such election all the qualified voters of the township, or
of any incorporated city or town, shall be allowed to vote in such
townsn.ip, or incorporated city or town, and not elsewhere.
SEc. 4. Upon such election being held, the tribunal transacting
county business for the several counties in the Territory shall examine,
ascertain and adjudge in what township, incorporated city, or town,
a majority of all the qualified voters of said township, incorporated
city, or town, have voted affirmatively in favor of dram shops in said
township, incorporated city, or town; and thereupon, the tribunal
transacting county business in the respective counties in the Territory
may, during the next ensuing two years, grant license to dram shops,
tavern keepers and grocers, to such persons and under such restrictions
as are hereinafter designated and provided.
SEc. 5. For and during the two years next ensuing the said election,
no dram shop or tavern license shall be granted to any person within
any township, incorporated city, or town, unless a majority of the
votes polled at said election shall declare in favor of granting said
license.
SEc. 6. Before a dram shop license, tavern license, or grocer's
license shall be granted to any -person a-pplying for the same, such
person shall present to the tribunal transacting county business a.
petition or reccommendation signed by a majority of the householders
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of the township; if in the county in which such dram shop, tavern
or grocery is to be kept, or if the same is to be kept in an incorporated
city or town, a petition signed by a majority of the householders of
the block or square in which said dram shop or tavern or grocery is
to be kept, recommending such person as a fit person to keep the
same, and requesting that a license be granted to him for such
purpose.
SEc. 7. The city authorities of any incorporated town in this
Territory, authorized by its charter to grant dram shop or tavern
license or grocers' license, shall only grant such license to persons
who have previously secured a similar license from the tribunal transacting county business for the county in which said city or town is
situated.
·
SEc. 8. Upon every license granted to a dram shop keeper, and
upon any license granted to a tavern keeper or grocer, there shall be
levied a tax of not less than ten dollars nor more than five hundred
dollars, for county purposes, for every period of twelve months, the
amount of tax to be determined by the tribunal granting the license.
SEc. 9. If any person who, without taking out and having a.
license as grocer, dram shop keeper or tavern keeper, shall, directly
or indirectly) sell any spirituous, vinous, or fermented or other intoxicating liquors; shall be fined in any sum not less than one hundred
dollars for each offence ; and any person convicted of violating this
provision shall, for every second or subsequent offence, be fined in a
sum not less than the above named, and shall, in addition thereto) be
imprisoned in the county jail not less than five nor n1ore than thirty
days.
SEc. 10. Any person, l1aving license as aforesaid, who shall sell
any intoxicating liquor to any slave without the consent of the master, owner or overseer of such slave, shall be deemed guilty of a
misdemeanor, and shall be fined in a sum not less than one hundred
dollars nor more than five hundred dollars, and imprisonment in the
county jail not less than ten nor more than thirty days, .and shall,
upon conviction, forfeit his license; and no license as grocer, dram
shop keeper or tavern keeper shall again be granted to said person
during the two years ensuing the said conviction.
SEc. 11. Any person who shall keep open any ale, beer or porter
house, grocery, dram shop or tippling house, or shall sell or retail
any fermented, distilled or other intoxicating liquors, on the first day
of the week, commonly called Sunday, shall, on conviction thereof,
be adjudged guilty of misdemeanor, and £ned in a sum not less than
one hundred dollars nor more than five hundred dollars, and shall be
imprisJned in the county jail not less than ten days nor more than
thirty days; if such person is licensed as grocer, dram shop keeper,
or tavern keeper, he shall, in addition to the above provisions, forfeit
said license, and shall not again be allowed to obtain a license under
the law for a period of two years next after conviction.
SEc. 12. Before any person shall be licensed as a dram shop keeper
or grocer, or tavern keeper, under the provisions of this act, he shall
execute to the tribunal transacting county business, in favor of the
county where he appeals for a license, a bond in the sum of two thou-
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sand. ~ollars, with at l~ast two securitie~, to be approved by the court,
conditioned that he will not keep a disorderly house; that he will
not sell, or permit to be sold, any intoxicating liquors to any slave
without the consent of the master, owner or overseer of such slave·
that he will _not keep his dram shop, tavern or grocery open on Sun~
daY.s; _nor will he s~IIJ or. all?w to .be sold, thereat, on Sunday, directly
or n~directly, any IntoxiCating liquor: and upon said person being
conviCted of any of the offences enumerated therein, suit may be
brought against said principal and securities) to recover the amount
of the fine or fines adjudged against him on said conviction in any
court of competent jurisdiction.
'
This act to take effect and be in force from and after its passage.

CHAPTER LXV.
EJECTMENT.

An Act r;·egulating the action of eJectment.
§ 1. The action may be maintained when
2.
3.
4.

..5.
6.
7.
8.
9.
10.

11.
12.
13.
14.
15.

plaintiff is legally entitled to possession.
In what other cases this action may be
maintained.
Tenants in common may join in the action.
To be prosecuted in the real names of
the parties.
Who may be made a co-defendant.
What shall be averred in the declaration.
What defendant may plead ; proceed·
ings
Plea of the general issue.
What such plea shall put in issue.
What plaintiff must show to entitle him
to recover.
\Vhen actual ouster must be shown if
plaintiff is a joint tenant or tenant in
common.
If plaintiff prevail, he shall recover
damages, rents, and profits
Judgment shall be entered for costs and
dama11es only, when.
Value of monthly rents and profits shall
be found, when.
And jt;tdgment rendered accordingly.

16. Judgment for possession, &c., writ to
issue ; proceedings.
17. Judgment for damages and costs only
how collected.
IS. In cases of appeal, &c., defeJildant shall
give bond.
19. On judgment of dispossession, compensation for improvements, &c., when
and how made.
20. What facts complainant shall set forth
in his bill to recover value of improvements.
21. An injunction may be granted.
22. Plaintiff at law may file a cross-bill.
23. If the value of the improvements exceed the value of the land, decree of
the court, &c.
24. Conveyance to be made to occupying
claimants, when.
25. If the value of the land exceed the value
of the improvements, what the court
may decree.
26. Partition shall not be decreed, when.
27. No improvements, after notice, to be
paid for.
28. Person other than proprietor, of better
title, paying for improvements, &c.,
his remedy.
29. Actions of trespass may be maintained.

Be it enacted by the gove'rnor and legislative assembly of the Territo1·y
of J(ansas, as follows :

SECTION 1. The action of ejectment Inay be maintained in all cases
when the plaintiff is legally entitled to the possession of the premises.*
*-Ejectment is the appropriate remedy to regain possession by a widow who is evicted, the
action for damages given by the act concerning dower being cumulative ; Stokes vs. McAllister, 2 Missouri .H.ep., 132. An executor or administrator, as such, cannot maintain an action
of ejectment for lands of which his testator er intestate died seized. Burdyne vs. Mackey's
executor, 7 Missouri Rep., 374.
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SEc. 2. The action of ejectment may also be maintained in all cases
where the plaintiff claims the possession of the premises, against any
person not having a better title thereto, under or by virtue of, First,
an entry with the register and receiver of any land office of the United
States, or with the commissioner of the general land office thereof; or
Second, a pre-emption title under the laws of the United States.
SEc. 3. Two or more tenants in common may join in an action of
ejectment, and jointly prosecute and sustain such action for the recovery of the estate by them owned in common.
SEc. 4. The action shall be prosecuted in the real names of the parties thereto, and shall be brought against the person in possession of
the premises claimed.
SEc. 5. The person from or through whom the defendant claims
title to the premises, may, on motion, be made a co-defendant.
SEc. 6. It shall be sufficient for the plaintiff to aver, in the declaration, that on some day, therein to be specified, he was entitled to the
possession of the premises, describing them; and being so entitled to
th~ possession thereof, that the defendant afterwards, on some day to
be stated, entered into such premises, and unlawfully withholds from
the plaintiff the possession thereof, to his damage, any sum he may
claim.*
SEc. 7. The defendant may plead the general issue, or he may plead
his defence specially, and all pleadings and proceedings in the action
shall be conducted as in personal actions, except where it is herein
otherwise prescribed.
SEc. 8. The general issue shall be, that the defendant is not guilty
of unlawfully withholding the premises from the plaintiff, as alleged
against him.
SEc. 9. Such plea shall put in issue every matter required to be
established by the plaintiff on the trial, to entitle him to recover, and
the defendant may, thereunder, give in evitlence any matter in bar of
the action. t

* A declaration, alleging that the plaintiff is legally entitled to the premises, is bad after
verdict; Jameson vs. Smith et. al., 4 Missouri Rep., 202. ln a declaration in ejectment, the
description of the premises contended for must be such as to enable the jury to identify them
with the des'!ription contained in the deeds upon which the plaintiff founds his claim ; Newman vs. Lawless, 6 Missouri Rep., 280.
tIn an action of ejectment by A. vs. B., a patent certificate to A's legal representatives,
without other evidence, is no proof of title in A.; Matingl.v vs. Hayden, 1 Missouri Rep.,
439. The plaintiff in ejectment may enter a remittit·ur, when the finding is for too much, to
avoid a new trial; McAllister vs. Mullanphy, 3 Missouri Rep., 38. A certificate of the right
of pre-emption is pTima facie evidence of title against a New Madrid certificate and survey;
Rector vs. Welsh, 1 Mic;souri Rep., 334. The rule of the common law, that the defendant
in an a<:tion of ejectment may show an outstanding title in a third person to defeat the plaintiff, is not chang-ed by our statute regulating the action of ejectment; Gurno vs. Janis' administrator, 6 Missouri Rep., 330.
A bill of particulars, in an action of ejectment, is filed, in which the plaintiff claims 300
arpcnts ; he afterwards offers in evidence a deed for 400 arpents-held, that the deed is admissable in evidence; Brown vs. Cleveland, 5 Missouri Rep., 65. When a debtor's land is
sold under execution, and an action of ejectment is afterwards brought against him to recover
the land, he cannot set up an outstanding title in a third person ; Laughlin vs. Stone, ibid,
43. A variance between the judgment and execution does not avoid a sheriff's deed ; Montgomery vs. Farly & Robinson, ibid, 233. Under what circumstances the existence of a deed
may be presumed; Newman vs. Studley, ibid, 291 ; McNair vs . Hunt, ibid, 300. A certified
copy of a confirmation, made under the act of Congress of 2d of August 1813, by the recorder
of land titles, but which was not complete until confirmed by act of Congress, is admissible
evidence. This case isdistinguishable from Ashley vs. Cramer, 7 Missouri Rep., 98; George
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SEc. 10. To entitle the plaintiff to recover, it shall be sufficient for
him to show that, at the time t.>f the commencement of the action, the
defendant was in possession of the premises claimed, and that the
plaintiff had such right to the possession thereof as is declared by this
act to be sufficient to maintain the action.
,
SEc. 11. If the action is brought by ajoint tenant, or tenant in common, against his co-tenant, the plaintiff shall also be required to show,
()n the trial, that the defendant actually ousted him, or did some act
amounting to a total denial of his right as such co-tenant.
SEc. 12. If the plaintiff prevail in the action, he shall recover damages for all waste and injury, and, by way of damages, the rents and
profits, down to the time of assessing the same, or to the time of the
expiration of the plaintiff's title under the following limitations :
First) when it shall not be shown on the trial that the defendant had
know ledge of the plaintiff's claim prior to the commencement of the
action, such recovery shall be only from the time of the commencement
of the action; Second, when it shall be shown on the trial that the defendant had knowledge of the plaintiff's claim prior to the commencement of the action, and that such knowledge came to the defendant
within five years next preceeding the commencement of the action,
such recovery shall be from the time that such knowledge came to the
defendant; Third, when it shall be shown on the trial that knowledge
of the plaintiff's claim came to the defendant more than five years
prior to the commencement of the action, such recovery shall only be
for the term of five years next preceding the commencement of the
action.
SEc. 13. If the right of the plaintiff to the possession of the premises
expire after the commencement of the suit) and before the trial, the
verdict shall be returned according to the fact, and judgment shall be
entered only for the damages and costs.
SEc. 14. If the plaintiff prevail in an action of ejectment, and it appears in evidence that the right of the plaintiff to the possession is unexpired, the jury shall find the monthly value of the rents and profits.
SEc. 15. In such case, the judgment shall be for the recovery of the
premises, the damages assessed, and the accruing rents and profits, at
the date found by the jury, from the time of rendering the verdict until
the possession of the premises is delivered to the plaintiff.
SEc. 16. When the judgment for the plaintiff is both for the recovery
of the possession and of damages, the plaintiff may have a writ of possession, which shall command the officer to whom directed to deliver
to the plaintiff possession of the premises, and shall also command him
to levy and collect the damages and costs as in execution on judgments
in personal actions.
SEc. 17. \¥hen the judgment for the plaintiff is only for damages
and costs, execution may be had thereon as on judgments in personal
actions.
SEc. 18. No appeal shall be allowed, nor supersedeas granted, on a
vs. Murphy, 1 Missouri Rep., 777. An instrument of writing, executed by the sheriff, purporting to convey a defendant's land sold under execution, anti which is not sealed, will not
support an action of ejectment; Walker vs. Keile, 3 Missouri Rep., 301; Evans vs Ashley,
ibid, 177.
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writ of error in favor of the defendant in ejectment, unless the recognizance be in a sum, and with security sufficient, to secure the payment of all damages and accruing rents and profits, and with condition
to stay waste, in addition to the conditions now required by law in
such cases.
SEc. 19. If judgment of dispossession shall be given in an action of
€jectment, or in any real action, in favor of a person having a better
title thereto, against a person in the possession of any land by virtue
Df any grant, warrant, concession, settlement, right or survey, confirmed under the authority of the laws of the United States, such person may recover, in a court of equity, compensation for all valuable
and lasting improvements made by such person, in good faith, on
the land under such title.
SEc. 20. The complainant, in his bill, shall set forth the nature of
his title, the length of his possession, and the kind and value of the
improvements made; and shall also aver therein that he entered into
the possession of the land, believing that he had good title thereto,
and that he made the improvements, specified in the bill, in good faith,
under the belief that he had good title to the land, and shall be verified by the affidavit of the complainant thereto annexed.
SEc. 21. An injunction may be granted to stay the plaintiff at law
from taking possession of the land until the value of the improvements is ascertained, or until the further order of the court.
SEc. 22. The plaintiff at law may file a cross-bill, praying for leave
to relinquish the land to the occupying claimant, and to recover the
value thereof aside from the improvements.
SEc. 23. If the value of the improvements exceed the value of the
land aside from the improvements, the court may decree that the occupying claimant shall, by a time to be specified in the decree, take
the land, and pay the ascertained value thereof to the plaintiff at
law; and in default of such payment, the plaintiff shall take possession of the land, discharged from all claim of such occupying claimant.
SEc. 24. In all cases where the occupying claimant shall be decreed
to take the land and pay the value thereof, the plaintiff at law shall,
on payment of the money, make to the occupying claima.nt a conveyance thereof, with general warranty.
SEc. 25. If the value of the lands, aside from the improvements, exceed the value of the improvements, the court may, in its discretion,
decree either that the plaintiff shall pay for the improvements before
he shall be allowed to take possession of the land, or that the land
shall be divided between the occupying claimant and the plaintiff, according to their respective rights in equity.
SHe. 26. No partition shall be decreed if the plaintiff at law insists
upon his right to retain the land.
SEc. 27. If the plaintiff at law shall give the occupying claimant
notice, in writing, of his claim, and of the nature thereof, such notice
shall bar the occupying claimant, and all persons claiming from or
through him, of compensation for improvements made after such notice.
SEc. 28. No occupying claimant shall recover compensation twice
for his improvements; and in all cases where the occupying claimant
shall be paid for his improvements by any person other than the pro-
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prietor of the better title, such person shall be invested with the same
rights, and have the same remedy for the recovery thereof, as is given
by this act to such occupying claimant.
SEc. 29. An action of trespass may be maintained in all the cases
enumerated in the second section of this act.
This act to take effect and be in force from and after its passage.

CHAPTER LXVI.
ELECTION

An Act to regulate elections.
§ I. Elections to be held.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

General election.
Election for council.
Elections, where held; proviso.
Judges to be appointed.
Clerk to make out poll books.
Clerks to be appointed.
Vacancy to be filled.
Polls open, hours; proviso.
Duty of sheriff.
Qualified voters; proviso.
Eligibility as delegates, &c.
Duty of sheriff.
Duty of judges of election.
Duty of secretary.
Duty ofsecretary.
List of members.
When governor to issue proclamation.

§ 19. Presumed to be a voter.
When vote is challenged.
Free from arrest.
To preserve order, &c.
Penalty for no return.
Penalty for failure of judges.
Contested elections; course to pursue.
Notice to be given; proviso.
When other justice selected.
Time notice to be served.
Of probate judge.
Of notice.
Of sheriff, &c.
Depositions.
Court to determine.
Who guilty of perjury.
Of counties attached.
36. Vote, by ballot.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29
30.
31.
32.
33.
34.
35 .

Be it enacted by the governor and legislative assembly of the 1'erritory of
Kansas, as follows:

SEcTION 1. On the first Monday in October, in the year one thousand
eight hundred and fifty-five, and on the first Monday in October every
two years thereafter, an election for delegate to the House of Representatives of the United States shall be held, at the respective places
of holding elections, in the Territory of Kansas.
SEc. 2. On the first Monday in October, in the year one thousand
eight hundred and fifty-six, and on the first Monday in October in
every year thereafter, an election for representatives of the legislative
assembly, and for all other elective offices not otherwise provided for
by law, shall be held, at the respective places of holding elections, in
this Territory.
SEc. 3. On the first Monday in October, in the year one thousand
eight hundred and fifty-seven, and on the first Monday in October
every two years thereafter, an election shall be held, at the respective
places of holding elections, for members of the council.
SEc. 4. Every county that now is, or that may hereafter be, established, shall compose an election district, and all elections shall be
held at the court house of such county, where one has been erected.
If there be no court house, then it shall be the duty of the county
commissioners to name a house in such county where the election shall
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be held ; and if such commissioners fail to name such house twenty
days before any election, it shall be the duty of the sheriff to name
such house. In either of the last two cases, the sheriff shall give
notice of the place of holding the election by written advertisements,
set up in at least six public places in such county, or by advertisement
in some newspaper published in such county, at least ten days before
the day of the election: Provided, That the county commissioners
may, from time to time, establish such additional election precincts as
may seem to them necessary or proper; PTovided further, however,
that in no case shall more than one precinct be established in any one
municipal township.
SEc. 5. The county commissioners shall appoint the judges of election, in each county or voting precinct, at least ten days before the
election at which they are to act; and if, at the hour for the opening
of the polls such judges are not present, t}fen the voters assembled
shall have power to elect others to fill the vacancy or vacancies thus
occasioned. Said judges shall, before they -enter on the~ discharge of
their duties, take the following oath or affirmation, to be administered
by one of their own body, by the sheriff, or by any officer authorized
to administer oaths: I do swear (or affirm) that I will impartially
discharge the duties of judge of the present election according to law
and the best of my ability.
SEc. 6. Two blank poll-books, with the proper blanks laid off and
the proper certificates attached, shall be made out by the clerk of the
county commissioners and delivered to the sheriff, at least ten days before the election; and if not so made out and delivered, it shall be the
duty of the sheriff to cause the same to be made out. The sheriff shall
deliver such poll-book? to the judges of the election so soon as they
are elected and qualified. If such poll-books be not delivered by the
sheriff, the judges of the election shall cause the same to be made out.
The certificate shall be made in the following form, to wit: We, the
undersigned, judges of the election in-- election district, certify that
the foregoing is a correct list of the votes given at an election held on
the-- day of--, A. D. - - , as witness our hands this - - day
of--, A. D.--.
Attest,
1\. 13.,
G. H.,
C. D.,
I. J., Clerks of Election.
E. F., Judges.
SEc. 7. The judges of the election shall appoint two clerks, who, before entering upon the discharge of their duties, shall take an oath or
affirmation, to be administered by one of the judges, that they will
faithfully discharge the duties of clerk according to law and the best
of their abilities.
SEc. 8. If after the election of any judge or clerk, such judge or
clerk resign, or be unable to further continue in the discharge of his
duties, the remainincr judge or judges shall appoint some suitable
person to fill the place of the person or persons so declining, who
shall be qualified, and proceed to discharge his duties as if he had been
originally selected.
SEc. 9. The judges of the election shall open the polls at nine
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o'clock in the morning, and continue them open until six o'clock in
the evening: Provided, however, If all the votes offered to be given
cannot be taken before the hour appointed for closing the polls, the
judges shall, by public proclamation, adjourn such election until the
following day, when the polls shall again be opened and the election
continued as before; but in no case shall the election be continued
beyond the second day.
SEc. 10. It shall be the duty of the sheriff, in person or by deputy,
to attend such election, and to cry in an audible voice the name of
each voter as given in, and to discharge all other duties imposed on
him by law, under the direction of the judges.
SEc. 11. Every free white male citizen of the United States, and
every free male Indian who is made a citizen by treaty or otherwise,
and over the age of twenty-one years, who shall be an inhabitant of
this Territory, and of the county or district in which he offers to vote,
and shall have paid a territorial tax, shall be a qualified elector for
all elective officers; and all Indians who are inhabitants of this Territory, and who may have adopted the customs of the white man, and
who are liable. to pay taxes, shall be deemed citizens: Provided, That no
soldier, seaman or mariner) in the regular army or navy of the United
States, shall be entitled to vote, by reason of being on service therein:
.And provided further, That no person who shall have been convicted
of any violation of any provision of an act of Congress, entitled '(An
act respecting fugitives from justice, and persons escaping from the
service of their masters," approved February 12, 1793; or of an act
to amend and supplementary to said act, approved 18th September,
1850; whether such conviction were by criminal proceeding or by civil
action for the recovery of any penalty prescribed by either of said acts,
in any courts of the United States) or of any State or rrerritory, of
any offence deemed infamous, shall be entitled to vote at any election,
or to hold any office in this Territory: .And provided further, That if
any person offering to vote shall be challenged and required to take
an oath or affirmation, to be administered by one of the judges of the
election, that he will sustain the provisions of the above recited acts
of Congress, and of the act entitled "An act to organize the Territories of Nebraska and Kansas," approved May 30, 1854, and shall
refuse to take such oath or affirmation, the vote of such person shall
be rejected.
SEc. 12. Every person possessing the qualification of a voter, as
hereinabove prescribed, and who shall have resided in this Territory
thirty days prior to the election at which he may offer himself as a
candidate, shall be eligible as a delegate to the House of Representatives of the United States, to either branch of the legislative assembly,
and to all other offices in this Territory, not otherwise especially provided for: Provided, however) That each member of the legislative
assembly, and every officer elected or appointed to office under the
laws of this Territory, shall, in addition to the oath or affirmation
specially provided to be taken by such officer, take an oath or affirmation to support the Constitution of the United States, the provisions of
an act entitled "An act respecting fugitives from justice and persons
escaping from the service of their masters," approved February 12,
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1793; and of an act to amend and supplementary to said last mentioned act, approved September 18, 1850; and of an act entitled "An
act to organize the Territories of Nebraska and Kansas," approved
May 30, 1854.
SEc. 13. It shall be the duty of the sheriff to have his tax books at
the place of holding elections, and to receive, receipt for, and enter
upon his tax book) all taxes which may be tendered him on the day
of any election.
SEc. 14. At the close of each election, the ju(lges of the election, or
any two of them, shall cast up the votes given for each candidate, and
shall certify the same under their hands, attested by their clerks, a
copy of which shall be given to each of the candidates who shall have
received the highest number of votes. One of the poll-books they
shall, within five days, transmit by some suitable person to the secretary of the Territory. The other poll-book shall be filed in the office
of the clerk of the county commissioners, to be kept open to the inspection of all persons.
SEc. 15. If such returns are not received by the secretary of the
Territory, after allowing a reasonable time for the transmission of the
same, he shall send a messenger to the district not returned, with instructions to bring up the same, and the judge and clerk shall immediately send one of the poll-books by such messenger.
SEc. 16. As soon after the returns are all received as may be, the
secretary of the Territory shall, in the presence of the governor, proceed to cast up the votes given for the respective candidates, and shall
give to the person receiving the highest number of votes for delegate
to the House of Representatives of the United States a certificate of
his electiofi, and to the persons having the highest number of votes
in their respective districts certificates of their election to the legislative assembly. The governor shall issue commissions to the persons
respectively receiving the highest number of votes for other offices.
SEc. 17. Within two days after the meeting of the legislative assembly, the secretary of the Territory shall lay before each house a list of
the members elected, according to the returns in his office.
SEc. 18. Should any two or more persons receive an equal number
of votes at any election) and a higher number than ~ny other persons,
the governor shall immediately issue his proclamation ordering an
election to be held for the election of a person to the office so made
vacant, and fixing the day of such election. Such election shall be
held and returns thereof made as hereinbefore provided.
SEc. In. Whenever any person shall offer to vote, he shall be presumed to be entitled to vote.
SEc. 20. Whenever any person offers to vote, his vote may be challenged by one of the judges or by any voter, and the judges of the
election may e~ramine him touching his right to vote; and if so examined, no evidence to contradict shall be received. Or the judges
may, in the first instance, receive other evidence; in which event, the
applicant may, if he desire it, demand to be sworn, but his testimony
shall not then be conclusive.
If a vote be rejected, the name of the voter shall be entered on the
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poll-books as a rejected voter, together with the names of the persons
for whom such person desired to vote.
SEc. 21. All judges, clerks and voters shall be free from arrest, except for felony or breach of the peace, in going to, attending on, and
returning from elections; and the persons taking the returns shall be
free from like arrest in going to and returning from the office of the
secretary pf the Territory.
SEc. 22. The judges of election shall preserve good order, and may
punish any disorderly person for contempt, summarily, by fine, not
exceeding twenty dollars, at their discretion, and commit the offender
to jail until the fine be paid.
SEc. 23. If any person appointed to take the returns of any election
to the secretary of the Territory wilfully fail to take the same in due
time, he shall be fined in the sum of one hundred dollars, to be recovered by action of debt in the name of the Territory, or by indictment; in either case the fine to go into the county treasury for the use
of the county.
SEc. 24. If the judges of any election wilfully fail to certify and
transmit the poll-books of such election, or to give certificates of the
vote given at such election to the persons authorized to receive the
same, they shall be severally fined in the sum of one hundred dollars,
to be recovered by action of debt in the name of the Territory, or by
indictment; in either case the fine to go into the county treasury for
the use of the county.
SEc. 25. If any candidate of the proper district contests any election
of any person proclaimed duly elected to the council or house of representatives, for any cause apparent upon the face of the returns, such
person shall give notice thereof, in writing, to the person whose election he contests, or leave a written notice thereof at the house where
such person last resided, within twenty days after the return of the
election to the office of the secretary of the Territory. The notice
shall specify the ground npon which the party contests the election.
If the election be contested for causes not apparent upon the face of
the returns, a like notice shall be given within forty days after the
return of the election, which shall specify the causes for the contest,
the names of the votes that are contested, the grounds upon which
such votes are illegal, and the name of the justice of the peace who
will attend to the taking of the depositions, and when and where he
will attend to take the same.
SEc. 26. The person whose seat is contested) if he intends to contest
the legality of any vote given to the candidate who contests the election, shall, within twenty days after he is notified that his election
will be contested, give to the adverse party a similar notice to that
specified in the preceding section of this act, and the justice so selected
shall proceed to take the depositions of such witnesses as may be brought
before him to be examined: Provided, however, That either party may
without notice take rebutting testimony before the justice at the time
and place specified for the taking of depositions.
SEc. 27. If from sickness or other cause the justice selected by either
party shall fail to attend at the time and place specified for taking
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depositions, such party shall without delay select some other justice
to supply such vacancy.
SEc. 28. The notice abo\·e required shall be. ~erved ~t least thr~e
days before the day appointed for .taking depositiOns, with. an ~ddi
tional day for every twenty-five miles that the person so noti:fi~d sha.ll
have to travel from his residence in reaching the place of taking said
depositions, and the taking of the depositions. by the con~est?r shall
be commenced within fifty days after the electwn, and the JUStice s~all
issue subpa;nas to all I?ersons .required by ~ither party, com~anding
them to appear and give testimony at the time and pl~ce therein mentioned. rrhe justice shall receive and record all tes~nnony offered by
either party, and shall certify the same to. the president of the council if the contest be for a seat in the counCil, and to the Speaker of the
H~use of Representatives, if the contest be for a seat in the House of
Representatives.
SEc. 29. \Vhen the election of any judge of any probate court. sh~ll
be contested, it shall be tried before the district court of the distnct
in which such election was hcl<l. Such contest shall be tried at
the first term of such court following the election, if such term be not
held within forty days after such election ; if held within forty days
after such election, then the same shall be tried at the second term.
SEc. 30. The party contesting shall, within twenty days after the
election, give to the opposite party notice in writing, specifying the
grounds of the contest; and if any objections be made to any votes,
the names of the voters, with the objection, shall be related.
SEc. 31. When the election of any sheriff, county commissioner, or
clerk of any probate court is contested, it shall be tried before the probate court ; all other elections of elective officers shall be tried before
the county commissioners of the proper county. In all such contests,
the persons contesting the election shall give to the opposite party
fifteen days before the term of the court at which such election will
be contested, notice in writing, specifying the grounds on which he
intends to rely ; and if any objection be made to the legality of any
votes, the names of the voters with the objection shall be stated in the
notice. The parties shall respectively be entitled to process for witnesses.
SEc. 32. Either party may, on giving notice to the other, take depositions to be read in evidence on the trial; such notice shall be in
writing and served on the parties at least three days, and one day for
every thirty miles distance the party served shall have to travel to the
place of taking depositions.
SEc. 33. The court or county commissioners, as the case may be,
shall, at its first session, if such session shall be held within twenty
days after the election, and if less than twenty days, then at its second
session, in a summary manner determine the same according to law
and evidence.
SEc. 34. Every person who shall swear or affirm wilfully, corruptly,
and falsely in any affidavit, oath, or affirmation, taken before any person authorized by this act to take or administer the same, shall be
deemed guilty of pmjury, and punished as provided by law for the
lowest degree of perjury.
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SEc. 35. When any county by law is attached to another county for
civil and military purposes, the county so attached shall not be deemed
an election district; but the county commissioners of the county to
which such county is attached shall have power, if it be deemed necessary, to establish an election district in the county so attached. An
election shall be held at such district as herein provided for other election districts.
SEc. 36. All voting shall be by ballot until the first day of November, 1856, and from and after that time the voting shall be viva voce.
This act to take effect and be in force from and after its passage.

CHAPTER LXVII.
ESCHEATS.

An Act concerning escheats.
§

l. When property, real or personal, es- § 14. Judgment for the Territory, when.
15. Issues made up and tried.
cheats to the Territory.
16. Judgment upon verdict, &c.
2. ·where there are no known heirs, &c. ,
17. Costs, how adjusted, &c.
administrator to account, &c.
18. Form and effect of judgment for the
&. On settlement, balance to be certiTerritory.
fied, &c.
19. Writ of seizin.
4. And paid into the treasury, &c.
20. Transcripts of record forwarded to
5. On production. of the auditor's cerauditor and recorder, &c.
tificate, payment to be credited.
21. Appeals and writs of error allowed.
6. Proceedings on failure to make pay22. Accounts kept by auditor.
ment.
23. Proceedings of legal representati\·e to
7. Costs, how adjudged.
recover his claim.
8. Attorney, when to enforce settlement.
24. Decree in such cases.
9. Powers and duties of attorney, &c.,
25. Proceedings of heir to recover land
respecting estates.
escheated. 'l'o petition.
10. Proceedings in escheats of real estate.
26. Copy of petition to be served, on
11. Scirefacias; against whom it issues.
whom.
12. Service and publication, when and
27. Limitations.
how made.
2R. Legislature may sell lands escheated,
13. Persons interested, when and how to
&c.
appear and plead.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. If any one die seized of any real or personal estate, without any devisee thereof, and leaving no heirs or representatives capable
of inheriting the same, or the devisees be incapable of holding the
same, and where there is no owner of real estate capable of holding
the same, such estate shall escheat and vest in the Territory.
SEc. 2. Where there is administration granted, and there are no
known heirs or legal representatives of the intestate, or no person
shall appear within three years after granting the letters of administration to claim the personal estate of such intestate as next of kin,
the administrator, in the settlement of his accounts with the proper
court, shall account for all money which may come to his hands as
administrator.
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SEc. 3. If there be more than sufficient to pay the debts of the deceased and the expenses of administration, such court shall, on each
settlement, ascertain the amount remaining in the hands of the administrator, and grant duplicate receipts thereof, one of which shall
be transmitted to the Territorial or district attorney prosecuting for
the district, and the other to the auditor of public accounts, who shall
charge the administrator with the amount.
SEc. 4. Such administrator shall pay such balance into the Territorial treasury within ninety days after such settlement ; and if he
shall so pay the same, the treasurer shall grant him duplicate receipts therefor, one of which he shall deliver to the auditor of public
accounts, who shall grant him a certificate thereof, and credit him
with the amount so paid into the treasury, and shall charge the treasurer therewith.
SEc. 5. The court having the settlement of the accounts with such
administrator shall, on the production of the auditor's certificate to
them, credit the administrator with the amount; but if payment be
not made as aforesaid, the Territorial or district attorney for the district shall move the court to enter a judgment against such administrator and his securities, or either of them, for such balance, and
three per centum per month thereon, giving to such administrator
and his securities ten days' previous notice of such intended motion;
and the said court shall hear and determine the same in a summary
manner.
SEc. 6. If such administrator or his securities shall not produce the
auditor's certificate, showing full payment of the balance into the
Territorial treasury, such court shall render judgment against such
administrator and his securities, or such of them as shall have received notice, for the amount due, and three per centum per month
thereon, from the time the balance was first ascertained until the rendition of the judgment, and the costs of the proceedings, and issue
execution therefor.
SEc. 7. If the auditor's certificate be produced, such administrator
and his securities may, nevertheless, be adjudged to pay the costs of
the proceedings, at the discretion of the court, but shall in no case recover costs; and the like proceedings shall be had at each subsequent
settlement.
SEc. 8. When there are no known heirs or legal representatives, the
Territorial or district attorney of the district within which the courts
are held, wherein the accounts of any administrator are required to
be settled, shall examine the proceedings of such administrator ; shall
cause process to be issued to compel the prompt settlement of his
accounts; attend such settlement, when necessary, on behalf of the
Territory; contest any item which to him shall appear unjust or unreasonable; and, in case of waste or mismanagement of the estate)
or other mal-administration, cause proper suits and proceedings to be
instituted and prosecuted.
SEc. 9. He is required, in behalf of the Territory, to do all things
touching such administration which could be done by any sole heir,
and especially to preserve the real estate from being improperly sold)
wasted, or damaged; and it is made his special duty to examine the
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records of the courts having the settlement of administrators' accounts, and cause process to be issued requiring all administrators,
whose letters have been granted more than three years before the
taking effect of this act, to make settlement as hereinbefore required,
and shall, in default of any such settlement, bring suits against the
.administrator in default, and his securities, without delay.
SEc. 10. When the territorial or district attorney shall be informed,
or have reason to believe, that any real estate within his district hath
escheated to the Territory, and such estate shall not have been sold,
according to law, within five years after the death of the person last
seized, for the payment of the debts of the deceased, he shall file an
information in behalf of the Territory in the district court of the county in which such estate is situate, setting forth a description of the
estate, the name of the person last lawfully seized, the names of the
terre-tenants and persons claiming such estate, if known, and the
facts and circumstances in consequence of which such estate is claimed
to have escheated, and alleging that, by reason thereof, the Territory
{)f Kansas hath right to such estate.
SEc. 11. Such court shall award and issue a scire facias against
such person, bodies politic, or corporate, as shall be alleged in such
information to hold, possess, or claim such estate, requiring them to
appear and show cause why such estate should not be vested in the
Territory at the nr.xt term of such court.
SEc. 12. Such scire facias shall be served fifteen days before thereturn day thereof, and the court shall make an order setting forth,
briefly, the contents of such information, and requiring all persons
interested in the estate to appear and show cause, at the next term of
the said court, why the same shall not be vested in the Territory;
which order shall be published for six weeks in some newspaper
printed in this Territory, and in or nearest the county in which such
proceeding is had.
SEc. 13. All persons, bodies politic, and corporate named in such
information as terre-tenants or claimants to the estate, may appear
and plead to such proceeding, and may traverse or deny the facts
stated in the information, and the title of the Territory to the lands
and tenements therein mentioned, at any time on or before the third
day after the return of such sc£re facias; and any other person claiming an interest in such estate may appear and be made a defendant,
:and plead, by motion for that purpose, in open court, within the
time allowed for pleading.
SEc. 14. If no person appear and plead, or appearing shall refuse
to plead within the time, then judgment shall be rendered that the
Territory be seized of the lands and tenements in such information
claimed.
SEc. 15. If any person appear and deny the title set up by the Territory, or traverse any material fact in the information, issues shall
be made up and tried as other issues of facts, and a survey may be
ordered and entered as in other actions when the title or boundaries
of land are drawn in question.
SEc. 16. If, after the ·issues are tried, it appears from the facts
found or admitted that the Territory hath good title to the lands and
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tenements in the information mentioned, or any part thereof, judgment shall be rendered that the Territory be seized thereof, and recover costs against the defendant.
SEc. 17. If it appear that the Territory hath no title in such estate,
the defendant shall recover his costs, to be taxed and certified by the
clerk; and the auditor of public accounts shall, on such certificate
being filed in his office, issue a warrant therefor on the Territorial
treasury, which shall be paid as other demands on the treasury; but
no defendant shall be entitled to recover costs, unless the title to such
estate shall appear to the court, from the facts found, to oo in him.
SEc. 18. When any judgment shall be rendered that the Territory
be seized of any real estate, such judgment shall contain a description of such estate, and shall vest the title in the rrerritory.
SEc. 19. A writ shall be issued to the sheriff of the same county,
commanding him to seize the real estate vested in the Territory.
SEc. 20. Upon the return of such writ of seizin, the Territorial or
district attorney shall cause the record and process to be exemplified
under the seal of the court, and deposit the same in the office of the
auditor of public accounts, and cause a transcript of the judgment to
be recorded in the office of the recorder of the county in which the
lands lie; and such judgment shall preclude all parties and privies
thereto, their heirs and assigns, so long as such judgment :::;hall remain in force.
SEc. 21. Any party who shall have appeared to any proceedings,
and the Territorial or district attorney on behalf of the Territory,
shall have the right to prosecute an appeal or writ of error upon any
such judgment.
SEc. 22. The auditor shall keep just accounts of all money paid into
the treasury, and of all lands vested in the Territory aforesaid.
SEc. 23. If any person appear within ten years after the dPath of
the intestate, and claim any money paid into the treasury aforesaid,
as heir or legal representative, he may file a petition in the district
court, as a court of chancery, for the county where the estate is, stating the nature of his claim, and praying that such money may be paid
him; a copy of which petition shall be served upon the T~ri·itorial or
district attorney, who shall put in an answer to the same.
SEc. 24. The court shall examine the said claim and the all-egations
and proofs, and if they find that such person is entitled to auy money
so paid into the treasury, such court shall order the auditor to issue
his warrant on the treasurer for the payment of the same, but without interest or costs ; a copy of which order, under the seal of the
court, shall be a sufficient voucher for issuing such :warrant.
SEc. 25. If any person appear and claim lands vested in the Territory, as aforesaid, within five years after the judgment was rendered,
such person (other than such as were served with a scire facia8) or appeared to the proceeding, their heirs or assigns) may file his petition in
the court, as a court of chancery, of the county in which the claimed
estate shall be, setting forth the nature of his claim, and praying that
the said estate may be relinquished to him.
SEc. 26. A copy of this petition shall be served on the Territorial
or district attorney of the district, who shall answer; and the court
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shall examine the claim and the allegations and proofs, and if it appear that the person is entitled to such claim, the court 6hall decree
accordingly, which shall divest the interest of the Territory in such
estate ; but no costs shall be adjudged against the Territory in such
case.
SEc. 27. All persons who fail to appear and file their petitions
within the time limited shall be forever barred; saving, however, to
infants, married women, and persons of unsound mind, or persons
beyond the limits of the United States, the right to appear and file
their petition at any time within five years after their respective disabilities have been removed.
SEc. 28. The legislative assembly may cause such estate to be sold
at any time after seizure in such manner as may be provided by law,
in which case the claimants shall be entitled to the proceeds in lieu of
the real estate, upon obtaining a decree or order as aforesaid.
This act to take effect and be in force from and after its passage.

CHAPTER LXVIII.
EVIDENCE.

An Act concerning Evidence.
§ 1. Statutes printed by authority, evi2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

dence.
Printed statute-books of sister States,
evidence.
Copies of acts, laws, &c., in printed
statute~ books of sister States, &c.,
shall be evidence, when.
Books printed by authority, containing the acts of Congress, shall be
evidence, when.
Copies of such acts certified by the
secretary, evidence.
Printed volumes containing the laws
of sister States, prima facie evidence.
Public documents printed by authority of Congress, evidence.
Efl'ect of acknowledgments respecting
real estate taken under any law afterwards repealed.
Deed acknowledged under former law
shall be evidence if recorded, &c.,
within one year from its date, &c.
Such deed may be read in evidence,
&c., on,proof of certain facts.
In case of1'the loss or destruction of
such deed, a certified copy thereof
shall be evidence.
Evidence ma.y be introduced to reject
such deed or copy.
Copies of proceedings before justices
of the peace, evidence.
Copies of papers on file in the office

§ 15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

of secretary of Territory shall be
evidence.
Certified copies of justice's docket,
&c., shall be evidence, when.
Where justice is out of office, copies
of proceedings, &c., to be evidence,
when.
Printed and certified copies of ordinances, &c., of city or incorporated
town, evidence, when.
Register of religious society or congregation to be evidence, when.
Copies of such register shall be evidence, when.
Recorder's book of maniages and certified copies the1·eof, evidence.
Certified copies of all bonds of officers, &c., shall be received in evidence.
Certified copies of contracts made
with the Territory or county, &c.,
shall be evidence, when.
Copies of bonds of executors, administrators, &c., shall be evidence,
when.
Court may require the production of
the original bond or writing, w4en.
Translated copies of written evidence,
verified by affidavit, shall be evidence, when.
Copies of papers, &c., in the treasurer's or auditor's office, evidence.
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Be it enacted by the Governor and Legislative Assembly of the Territory
of Kansas, as fullows :
SFr TION 1. The printed statute-books of this Territory, printed under
authority, "h all be evidence of the private acts therein contained.
SEc. 2. rr he printed statute-books of sister States and the several
Terri t,rieR of" the United States, purporting to be printed by the
authority of such States or Territories, shall be evidence of the legislative ac t ~ of su ch States or Territories·.*
S Ec . 3 . ( ,npies of any act, law or resolution contained in the printed
statu te- bo( h .; of sister States and the Territories of the United States,
pur po rt in g- t o be printed by authority, and which are now or may be
here<tfte r de posited in the office of the secretary of this Territory and
requirL·d ln law to be there kept, certified under the hand and seal of
o:ffict· ot' t1 H• ~;ec re tary of this Territory, shall be admitted as evidence.
SEc. t\. rl' he printed books containing the acts of the Congress of
the U uit.ecl ~ 't.ates, purporting to be published by authority of said
CongreR~, ( r by authority of the United States, shall be evidence of
the lawl4, pn >lie or private, general, local or special, therein contained.
Sr:c. :).
•r•ies of any act, law or resoluLion contained in any such
book , uow or he reafter deposited in the office of the secretary of this
Territory, • rtd' e<l under the hand and official seal of said secretary,
shall be n .'l.!f 1v •tll n evidence.
Sw\ (). ' ' ·1e pri nterl volumes, purporting to contain the laws of a
sjstcr Hr tt • o r· rrerritory, shall be admitted as prima facie evidence of
the H!a nte of such States and Territories.
SE1'. 7. P 11 blic documents purporting to be edited or printed by
auth on ty (If 1\m g ress, or either house thereof, shall be evidence to the
same t' . rent t hat a uth enticated copies of the same would be.
SEc q Every instrument of writing, conveying or affecting real
esta1 c,, and t he ce rtificate of the acknowledgment or proof thereof,
mad e i 1 p1 nmance of any law in force at the time of such acknowledgmen1 q· p tof, but afterwards repealed, shall be evidence to the same
exten au ' wiLh like effect, as if such law remained in full force.
Sm 9.
ny deed or conveyance, duly acknowledged or proved,
and 1 ·ot·cl('(l, according to any law in force at the time of taking such
ackn, , lcc l mentor proof, although not declared by such law to be
evidt-. e, hall be received in evidence, if it appear to have been duly
recor d i .1 the proper office within one year from its date, and more
than · t' P v years from the time it is offered in evidence.
SEc J 0 t-inch deed or conveyance (t) of acknowledgment, proved
and r 'ur d accorciing to law, though not recorded within one year
from he < tte, or twenty years before it is offered, may be read in
evidet t' ll 'un proof of such facts and circumstances as, together with
the Cl 1 . • •lGttte of acknowledgment or proof, will satisfy the court that
o Brite v.s. ~Thite, 8 Missouri Rep., 421.
tIn l\1osR vs. Anderson, 7 Missouri Rep., 337- 8, the term "conveyance," used i.'U this
and the succeeding section, was held to embrace such instruments as were understood to
be conveyances at the date of the instrument offered; hence an instrument conveying
land, C:Accut c prior to 1816, although not under seal, is within the provision.
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the person who executed the instrument is the person therein named
as grantor.*
SEc. 11. Whenever it shall appear that the original deed or conveyance, in either of the cases specified in the two preceding sections,
has been lost or destroyed, or is not in the power of the party who
wishes to use it, a certified copy of the record thereof, and of the certificate of acknowledgment or proof, shall be received in evidence,
upon like proof as is required in case of the original, and with like
effect.
SEc. 12. Wherever any deed, conveyance, or other evidence of title,
or a copy thereof, shall be offered in evidence, under the provisions of
either of the preceding sections, and objected to, the party objecting
may introduce evidence to show that the original is not what it purports to be, or that it was not executed by those in whose name it was
executed, or that the copy offered is not a true copy of the original;
and the court shall determine thereon, and admit or reject the instrument, according to the evidence.
SEc. 13. Copies of proceedings before justices of the peace, certified
by the justice before whom the proceedings are had, shall be evidence
of such proceedings.
SEc. 14. Copies of all papers on file in the office of the secretary of
the Territory, treasurer, auditor of public accounts, and register of
lands, or of any matter recorded in either of said offices, certified
under the seal of the respective offices, shall be evidence in all courts
of this Territory.
SEc. 15. Where the docket, files, books and papers of a justice of
the peace shall have been delivered to the clerk of any court of record,
according to law, copies of such docket, files, books or papers, certified by such clerk, shall be evidence.
SEc. 16. Copies of proceedings had before a justice of the peace,
where such justice is out of office, certified by the justice who is in
possession of the docket and papers of such justice, shall be received
in evidence in any court in this Territory. t
SEc. 17. Printed copies of the ordinances, resolutions, rules, orders
and by-laws of any city or incorporated town in the Territory, published by authority of such city or incorporated town, and manuscript
copies of the same, certified under the hand of the proper officer, and
having the corporate seal of such city or town affixed th~reto, shall be
received as evidence.
SEc. 18. When, by the ordinance or customs of any religious society
or congregation in this Territory, a register is required to be kept of
marriages, births, baptisms, deaths or interments, such register shall
be admitted as evidence.
SEc. 19. Copies of the register referred to in the preceding section,
certified by the pastor or other head of any such society or congregation, or by the clerk or other keeper of such register, and verified by
his affidavit in writing, shall be received in evidence.
o It is not necessary to call the subscribing witnesses to prove tb.e identity of the
grantor, or to account for their absence; Moss vs. Anderson, 7 Missouri Rep., 341.

t

Palmer vs. Hunter, 8 Missouri Rep., 512.
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SEc. 20. The book of marriages to be kept by the respective recorders, in pursuance of the provisions of the act entitled " An act regulating marriages," and copies thereof certified by the recorder, under
his official seal, shall be evidence in all courts.
SEc. 21. Copies of all bonds required by law to be given by all
county officers, collectors of the revenue, clerks of the courts of record
in the Territory, recorders, and all other officers of or under the Territory who are required by law to give bond for the faithful performance of their duties> duly certified by the seal of office of the officer in
whose custody such bond is required by law to be kept, may be sued
upon, and shall be received in evidence, to all intents and purposes,
as the originals themselves.
SEc. 22. Copies of contracts entered into by individuals with the
Territory, or any officer thereof, or with any county, or with any person for the benefit of any county, under or by authority of any law,
or the lawful order of any court, the originals of which are by law or
the lawful order of any court in the custody and keeping of any officer, duly certified and attested by the official seal of such officer, or,
if such officer has no official seal, then verified by the affidavit of such
officer, may be sued upon, and shall be received in evidence, to all
intents and purposes, as the originals themselves.
SEc. 23. Copies of all bonds required by law to be given by executors, administrators, guardians, curators, and commissioners) for the
faithful discharge of their duties as such, and the bonds of principals
and sureties, required to be taken in the course of any judicial proceedings in any of the courts of this Territory, duly certified by and
attested with the seal of office of the officer to whom by law the custody of the same is committed, shall be evidence to all intents and
purposes as the originals themselves.
SEc. 24. Where suit shall be brought upon any copy of a bond or
contract in writing, mentioned in any of the three preceding sections,
and the defendant shall plead non est fa ctum, or, on motion to the
court, such plea or motion being verified by affidavit, the court may,
if necessary to the attainment of justice, require the produc~ion of the
original bond or other writing.
SEc. 25. Whenever any written evidence in a cause shall be in a
language other than the English, a written translation thereof into
the English language, made by a competent translator, and verified
by his affidavit, may be read in evidence instead of the original, if
such original be competent evidence.
SEc. 26. Copies of all papers and documents ·lawfully deposited in
the office either of the treasurer or auditor of the Territory, when
certified by such officer, and authenticated by the seal of office) shall
be received in evidence in the same manner and with the like effect as
the originals.
This act to take effect and be in force from and after its passage.
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CHAPTER LXIX.
EXECUTIONS.

An Act to regulate Executions.
§

1. In whose favor executions may issue. § 27. Such bond shall bar claimant's right
of action against the officer.
2. To issue against the goods, chattels,
28. Real estate to be divided, when, and
and real estate.
not more sold than necessary.
3. Form of the execution against the
29. Defendant may elect what property
estate of defendant.
to be first sold ; proceedings.
4. Execution against heir, devisee, &c.
30. No pToperty to be sold until ten Jays'
5. Executions, when returnable.
notice of the time and place of sale
6. Garnishees to be summoned, if no
be given.
property found.
31. Personal property levied on may be
7. No shcTifl' or collector shall be sumretained until day o s~tle, by gi dng
moned·as garnishee. County buildbond. Condition hereof.
ings not subject to execution.
32. Property not deliver ed, levy to re8. Executions, where directed and exemain a lien, &c.
cuted.
33. Condition of bond broken, officer to
9. Duties of clerk in issuing executions.
seize other property and sell it,
10. Property exempt from execution,
how, &c.
owned by person other than the
34. If, on breach of the condition, execuhead of a family.
tion is returned unsatisfied, plain11. When owned by the head of a family.
tiff may move for judgment on the
12. vVorking animals exempt, shall be
bond, when.
selected by defendant. Officer to
35. Motion to be heard and determined
apprize him of his right. To be
in a summary way.
appraised, by whom; if sold for
36. No second delivery bond shall be
more than 65, proceedings.
taken.
13. If the head of a family be a married
37. Delivery bond to be returned with
man and abscond, his wife may
the execution. Failure, officer to
claim the property exempt from
stand as security.
execution, &c.
38. Sale to be fifteen days before return,
14. What property shall be liable to be
when.
seized and sold upon execution.
39. The eight preceding sections shall
15. No execution to issue against execuapply to justices' courts.
tors and administrators, when.
40. Sale of real estate, when and where
16. Execution to be a lien on personal
made. Notice of sale, hO\v given.
property only from delivery.
41. Sale, how conducted; within what
17. Sheriff, &c., to endorse on executions
hours.
the time when received, &c.
42. Purchaser refusing to pay, property
18 . Cashier of bank, or other corporation,
to be re-sold. Loss, if any, reshall, on request of officer, give incovered by motion.
formation, &c., of rights, shares,
43. Court or ju ·ticc to proceed in a sum&c., of defendant in execution.
mary manner.
1!). Execution, how levied. after such in44. Offlccr, how far liable under two preformation.
ceding sections.
20. Defendant in execution may elect
45. Officer not to purchase property, diwhat property shall be ~;old.
rectly or indirectly, &c.
21. Proceedings, when property or shares
46. Personal property to be deliv red to
in bank, or other corporation, is
purchaser.
Bill of sale tlJCreof
seized upon by virtue of execution.
given, if required.
Jury to be summoned.
47. If real estate l evied upon be not sold at
22. ·witnesses may be summoned, &c.
first term of court, &c., the execu23. Costs, how adjudged in such cases.
tion to continue in force to the end
24. When trial shall not proceed.
of the second term.
25. Notwithstanding verdict in favor of
48. Bill of sale of bank stock, &c., to be
claimant, officer may sell on plainmade ; effect thereof.
tiff's giving him an indemnity bond.
49 . Deed to be executed for real estate,
Condition of bond.
what it shall recite, &c.
26. Such bond to be returned with the
50. Such deed, how acknowl dgcd.
execution. Claimant may prosecute, when.
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§ 51. Clerk to endorse certificate of acpermit escape, liable for amount of
knowledgment in such deed, &c.
execution.
52. When the term of office of sheriff § 59. Officer liable, on his bond, for refusal
shall expire, &c., he shall deliver
or neglect to perform duty to party
aggrieved.
over writs of execution not executed, to his successor. Duty of
60. Remedy of the plaintiff, in certain
new sheriff to execute the same, as
cases, against the officer.
if originally directed to him. Lia61. Persons injured may proceed against
bility of former sheriff.
principals or securities, jointly or
53. In case of his death, executor or adseverally.
ministrator to deliver to his suc62. Proceedings to set aside or quash excessor executions not executed.
ecution. Shall petition judge of
54. Sheriff's deeds to be recorded. Cothe court from which it issued.
pies to be evidence.
63. If set aside or quashed, petitioner to
55. Term of service of officer expiring afenter into recognizance; conditions
thereof; judge to order stay of exter levy, he shall execute writ, &c.,
ecution, &c.
and execute and acknowledge deed,
&c.
64. Judge to return the petition to the
56. Proceedings in case of death, resignacourt out of which the execution
tion, or removal from office, after
issued, &c.
levy, and before sale.
65. Leases for three years or more subject
57. If after sale, how to proceed to obtain
to execution; not from justices'
deed.
courts.
58. Officer refusing to levy, or to sell af6 6. Construction of term " real estate."
ter levy, or make return, &c.,or
67. Of the word "levy."

Be it enacted by the Governor and Legislative Assembly of the Territory
of Kansas, as follows :
SECTION 1. The party in whose favor any judgment, order, or decree is rendered by any court of record, may have an execution in
favor of the judgment, order, or decree.*
SEC. 2. Such execution shall be afieri facias against the goods,
chattels, and real estate of the party against whom the judgment,
order, or decree shall have been rendered.
SEC. 3. Executions against the estate of the defendant shall be in
the form, or of the effect, following: "The Territory of Kansas to the
sheriff of the county of---: Whereas, A. B., on the - - day of
- - , in the year of our Lord eighteen hundred and--) at our
court, hath recovered against C. D. the sum o f - - for debt, (or
damages as the case may be,) and also for the sum of--, which to
the said A. B. were adjudged for his damages, as well by reason of
detaining the said debt, as for his costs in that suit expended: These
are, therefore, to command you, that of the goods and chattels, and
real estate, of the said C. D., you cause to be made the debt, damage,
and cost, (or damages and costs,) and that he have the same before
the judge of said court, on the-- day of--, to satisfy the debt,
o As to the adjudications of the Supreme Court on the subject of executions, see Brown
vs. sheriff of Cape Gimnleau county, 1 Missouri Rep., 108; Ramsey, ex'r, vs. Waters et al.,
wid., 287 ; Dowsman vs. Potter, ibid., 368 ; Scott vs. Whitehill and Finch, ibid. , 494 ; Ravenscroft 1w. Giboney, 2 MiRsouri Rep., 3; McNair et al. vs. McLane, ibid., 48; Blair vs.
Caldwell, :~ .1\lis:.;ouri Hcp., 249'; Coonce vs. Munday, ibid., 264; Lindell vs. Wash, ibid.,
358; Posey vs. Buckner, ibid., 413; Bartlett vs. Glasscock et al., 4 Missouri Rep., 62; Burk
eJ, al. vs. Flurnoy, ibid., 116; Lindell vs. Benton et al., 6 Missouri Rep., 361; Hatfield vs.
Wallace, 7 MiHHouri Hcp., 112; Davis vs. Wood, ibid., 162; Harrison vs. Martin, ibid., 286;
Ricks et al. v.~. Perry, ibid., 34:6; Sweringen vs. administrator of Eberius, ibid., 421; Van
Winkle et al. vs. McKee et al., ibid., 435; Fisher vs. Gordon, 8 Missouri Rep., 386 ; King
1/8. Bailey, ibid., 332; Rector vs. Hart, ibid., 448.

296

EXECUTIONS.

damages, and costs aforesaid, (or damages alone and costs;) and that
you certify how you execute this writ. Witness: E. F., clerk of the
said - - court, at - - , this - - day of--, in tho year - - .
E. F., Clerk."
SEc. 4. When such execution shall be issued against any person as
heir or devisee, the officer to whom the same shall be directed shall be
commanded, only, that of the goods and chattels which were of the ancestor or testator at the time of his death he cause to be made the debt,
damages, and costs; and if sufficient goods and chattels cannot be
found in his county, then that of the real estate which was of the ancestor or testator at the time of his death he cause to be made the debt,
damages, and costs, or sum of money, in such execution specified.
SEc. 5. Executions issuing from any court of record shall be made
returnable at the next succeeding term thereof, unless the plaintiff,
or person to whose use the suit was brought, shall otherwise direct;
then it shall be the duty of the clerk, issuing the same) to make it
returnable to the succeeuing term thereof.*
SEc. 6. When a fieri facias shall be issued and placed in the hands
of an officer for collection, if no sufficient property can be found in
the county whereof to levy the amount due on said writ, it shall be
the duty of the officer to summon, in writing, as garnishees, all such
debtors of the defendant as the plaintiff, his agent or attorney, shall
direct, to appear in court at the return day of the fieri fa cias, to answer, on oath, such interrogatories as may be exhibited against him,
on the part of the plaintiff, touching his indebtedness to the defendant
in the execution; and the like proceedings shall be had, and the like
judgment rendered, for or agaim;t the garnishee, as are or may be
provided in cases of garnishees summoned in suits originating by attachments. t
SEc. 7. No sheriff, county collector, or collector of the revenue of
any county, shall be summoned as garnishee under the provisions of
the preceding section; nor shall anything contained in an act entitled
"An act to enable counties to make contracts, and hold. and convey
real estate," be so construed as to subject any court-house, jail, clerk's
office, or any other public building: or the lots of ground on which
they may be situated, belonging to any county, to the execution of
any creditor of such county.
SEc. 8. Executions issued upon any judgment, order, or decree,
rendered in any court of record, may be directed to and executed in
any county in this Territory.
SEc. 9. The clerk shall endorse upon every execution by him issued,
the debt, and damages) and costs, to be recovered before the delivery
of such execution to be executed, and shall keep in his office a well
bound book, and enter therein an abstract of all executions issued out
;:, 'l'he sheriff, though bound to notice that the writ is tested by the proper officer, and
authenticated as the law requires, and that it contains a command which the court, from
which it emanates, is authorized to make, is not responsible for the validity of the judgment or the proceedings previous thereto ; Brown vs. Henderson, 1 Missouri Rep., 134.

t The validity of a deed of assignment cannot be tried in a court of law upon an issue
made between a judgment creditor and the assignee, garnisheed on an execution under the
provisions of this section ; Van Winkle and Randall vs. McKee et al., 7 l\fissomi Rep., 435.
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of his office, showing the date, the names of the parties, amount of
debt, damages, and costs, to what officer directed, the return, (if any,)
and a reference to the book and page wherein the judgment or decree
whereon such execution issued is entered; and every such clerk shall,
moreover, keep a regular index to such abstract of execution, arranged
alphabetically, both by the name of the plaintiff and defendant therein.
SEc. 10. The following property shall be exempt from execution,
when owned by any person other than the head of a family : l?irst,
the wearing apparel of all persons whatever ; S econd, the necessary
tools and implements of trade of any mechanic, whilst carrying on
his trade.*
SEc. 11. The following property) when owned by the head of a family, shall be exempt from levy and sale, under any execution: First,
ten head of choice hogs, ten head of choice sh-eep, two cows and calves,
one plough, one axe, one hoe, and one set of plough gears ; Second,
working animals of the value of sixty-five dollars; Third, the
spinning-wheels and cards, one loom and apparatus, necessary for manufacturing cloth in a private family ; Fou'rth, all the spun-yarn, thread
and cloth manp.factured for family use; Fifth, any quantity of hemp,
flax, and wool, not exceeding twenty-five pounds each ; Sixth, all
wearing apparel of the family, two beds, with the usual bedding, and
such other household and kitchen furniture, not exceeding the value
of twenty-five dollars, as may be necessary for the family, agreeably
to an inventory thereof, to be returned on oath, with the execution,
by the officer whoRe duty it may be to levy the same; Seventh, the
necessary tools and implements of trade of any mechanic, while carrying on his trade ;t Eighth, all arms and military equipments required by law to be kept; Ninth, all such provisions as may be on
hand for family use, not exceeding twenty-five dollars in value; Tenth,
all lawyers, physicians, and ministers of the gospel, shall have the
privilege of selecting such books as shall be necessary to their profession, in the place of other property herein allowed, at their option;
that doctors of medicine, in lieu of the property exempt from execution, may be allowed to select their medicines: Provided) nothing in
this act shall be so construed as to exempt any property wh11tever from
sale, for the payment o.f taxes now due, or hereafter to become due, to
this Territory or any county thereof.
SEc. 12. rrhe working animals mentioned in the second clause of
the preceding section shall be selected by the defendant, and the officer shall apprize him of his right to make such selection, and shall
cause the animals so selected to be appraised, under oath, by three
disinterested householders of the vicinage ; and if the animals shall
not he appraised to and sold for more than sixty-five dollars, the defendant shall retain them; but if appraised for more, they shall be
offered for sale; and if sold for more than sixty-five dollars, that sum
shall be J>aid to the defendant in the execution, and the remainder to
the plaintiff.
'~ If a mechanic conceives the design of absconding, and accordingly abandons his
tmde, his tools and implements become subject to execution; Davis vs. Wood, 7 Missouri
Rep., 16G.
tHarrison vs. Martin, 7 Missouri Rep., 286.
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SEC. 13. vVhen the articles specified in the last preceding section
shall belong to a married man, and he at the time the execution is
levied, or at any time before the sale under it, has absconded or absented
himself from his pface of abode, his wife may claim the said articles,
and receive the same from the officer; and may, if the said articles
are taken or withheld from her, in her own name sue for and recover
the same, or the value thereof, and in such suit shall not be required
to give security for costs.
SEc. 14. The following property shall be liable to be seized and
sold upon any execution issued upon a judgment, order, or decree, of
any court of record: First, all goods and chattels herein before exempted ; Second, all slaves, and the rights and shares in the stock of
any bank, insurance company, turnpike company, or other corporation;
Tkircl, all current gold and silver coin, which shall be returned by the
officer as so much collected, without exposing the same to sale; Fourth,
any bills or other evidences of debt, issued by any moneyed corporation, or by the government of the United States, this Territory, or
any State or )lerritory, belonging to any person against whom an execution shall be issued, at the time such writ shall be delivered to the
officer, or at any time thereafter ; Fifth, all real estate whereof the
defendant, or any person for his use, was seized in law or equity, on
the day of the rendition of the judgment, order, or decree whereon
execution issued, or at any time thereafter.*
SEc. 15. No execution shall issue upon any judgment or decree
rendered against the testator or intestate in his life-time, or against
his executors or administrators after his death, which judgment or
decree constitutes a demand against the estate of any testator or intestate, within the meaning of an act entitled "An act respecting
executors and administrators ; '' but all such demands shall be
classed and proceeded on, in the probate court, as required by said act.
SEc. 16. No execution shall be a lien on any slaves, goods, chattels, or other personal property, or the rights or shares in any stock,
or any real estate, to which the lien of the judgment, order, or decree does not extend, or has expired, but from the time such writ
shall be delivered to the officer of the proper county. t
SEc. 17. The several sheriff..;;, and their deputies, shall, upon the
receipt of a writ of execution, without fee for doing the same, endorse thereon the day of the month and year when they received the
same; if two or more writs shall be delivered on the same day
against the same persons, they shall have eq1:1al rank and be executed
accordingly.
SEc. 18. ¥Then an execution shall be issued against any person
being the owner of any shares or stock in any bank, insurance company, turnpike company, or other corporation, it shall be the duty of
the cashier, secretary, or chief clerk of such bank, insurance company
or turnpike company, or other corporation, upon the request of the
officer having such execution, to furnish him with a certificate under
{~As

254;

t

to the validity of sales under executions, see Kean vs. Newell, 1 Missouri Rep.,

s. c.,

2; ibid., 10.

Sec l\IcNair vs. O'Fallon, 8 Missouri Rep., 188 ; Benton vs. Mullanphy's executor, 8
Missouri Rep., 650.
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his hand, stating the number of rights or shares the defendant holds
in the stock of such bank, company or corporation, with the incumbrance thereon.
·
SEc. 19. The officer, upon obtaining such information, or in. any
other manner, may take a levy of such execution on such rights or
shares, by leaving a true copy of su.ch writ with the cashier, st•cretary, or chief clerk ; and if there be no such officer, then with some
other officer of such bank, company, or corporation; with an attested
certificate by the officer making the levy, that he levies upon, and
takes such rights and shares to satisfy such execution.
SEc. 20. rrhe person against whom any execution shall be issued,
may elect what property, real or personal, shall be sold to satisfy the
same ; and if he gives to the officer a list of the property so elected,
sufficient to satisfy such execution, the officer shall levy upon the
property and no other, if, in his opinion, it is sufficient; if not, then
upon such additional property as shall be sufficient.
SEa. 21. When personal property, or any shares in any bank,
company, or corporation, or other effects, shall be seized by virtue of
an execution, and any person, other than the person against whom
such execution issued, shall claim such property, or any part thereof,
and shall give notice thereof in writing, the sheriff may summon a
jury to determine the right of property, giving ten days' notice of
the time and place of holding the inque t, to the plaintiff in the
execution, or his attorney.
SEc. 22. The sheriff, at the request of either party, or at his own·
instance, may summon witnesses, and compel them to attend and
give testimony, and may administer necessary oaths to the jurors and
witnesses; and the verdict of such jury, being rendered in writing,
and signed by the foreman, shall be a full indemnity to such officer
proceeding thereon.*
SEc. 23. The sheriff and witnesses shall be allowed the like fees as
for similar cases in the district court ; and if the verdict be against
the claimant, he shall pay all costs attending the inquest; and if
found for him, the plaintiff in the execution shall pay them ; and the
sheriff may levy all costs upon the goods and chattels of the party
made liable to pay them, as on execution.
SEc. 24. If, at any time before the jury return, the claimant withdraw his claim, the trial shall proceed no further) and the claimant
shall pay the costs of such unfinished trial.
s~c. 25. Notwithstanding the jury find the goods and chattels to
be the property of the claimant, yet the officer shall proceed to sell
the same in sati~faction of the execution, if the plaintiff will tender
to him a bond, payable to the officer, with good security, resident of
the county, and conditioned to indemnify him against all damages
and costs \vhich he may sustain in consequence of the seizure and
sale of the property on which the execution shall have been levied;
and) moreover, to pay and satisfy to any person or persons claiming
(~Fisher vs. Gordon, 8 Missouri Rep., 386; Brown vs. Burns, ib ., 26.
The sheriff may,
if he choose, take a bond. of indemnity from the plaintiff in the execution, and sell, and
such bond. is held valid.; but the sheriff may refuse to sell.
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title to such property, all damages which such person or pefsons may
sustain in consequence of such seizure and sale.
SEc. 26. If such bond and secuPity be given, it shall be returned
by the officer, together with the execution, and filed in the office
from which the execution issued; and the claimant may, in the name
of the officer to whom the bond is payable, prosecute his or her suit
upon the bond, and recover such damages as a jury may assess.
SEc. 27. After the due execution of such bond, the claimant shall
be barred of his right of action against the officer, unless the obligors
in the bond shall have been insolvent at the time such bond was executed.
SEc. 28. When an execution shall be levied upon real estate, the
officer levying the same shall divide such property, (if susceptible of
division,) and sell so much thereof as will be sufficient to satisfy such
execution, unless the defendant in the execution shall desire the whole
of any tract or lot of land to be sold together, in which case it shall
be sold accordingly.*
SEc. 29. The person whose goods, chattels and real estate are taken
in execution,· may elect what part thereof shall be first sold; and if he
shall deliver to the officer having charge thereof, a statement in
writing of such election, three days before the day appointed for the
sale, stating specifically what goods, chattels and real estate he desires to be first sold, and so on until the execution be satisfied, the
officer shall proceed according to such election until sufficient moneys
shall be made to satisfy the amount in the exe0ution specified) and
costs.
SEc, 30. No goods and chattels, or other personal effects, seized and
taken by virtue of any execution, shall be sold, until the officer having
charge of the writ shall have given ten days' notice of the time and
place of sale, and of the property to be sold, by at least three advertisements, put up in public places in the township in which the sale
is to be made; and when any slave is to be sold, also by one like advertisement to be put up at a public place in each adjoining tovV'nship
within the same county.
SEc. 31. When the sheriff, or other officer charged with the service
of an execution, shall levy it upon personal property, the defendant
may retain possession thereof until the day of sale, by giving bond in
favor of the plaintiff, with sufficient security, to be approved by the
officer, in double the value of such property, conditioned for the delivery of the property to the officer, at the time and place of sale, to
be named in such condition.
SEc. 32. If the property be not delivered according to the condition
of the bond, the levy shall remain a lien upon the property taken for
the satisfaction of the judgment , into whose possession soever t he property may pass.
SEc. 33. When the condition of the bond shall be broken, as men~~ When more property is sold by a sh eriff under execution t han is sufficient to satisfy
the execution, and the property could have been sold in par cels, the court will set aside
the sale on motion; Hicks & H. vs. Perry, 7 Missouri Rep., 346. See also Rector vs. Hartt,
8 Missouri Rep., 448, where it is h eld, that a violation of this injunction on the sheriff
will not make a sale void, though it m ay be good cause for setting it aside.
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tioned in the last section, the officer may seize any property of the defendant subject to the execution, and sell the same, if personal property, on three days' notice; if real estate, on ten days' notice, to
satisfy the judgment.
SEc. 34. If the condition of the bond be broken, and the execution
returned unsatisfied, the defendant and his sureties shall be deemed
to have notice of the facts, and the plaintiff, without further notice,
may, on the first or any .subsequent day of the return t.erm of the execution, move the court i0r judgment on the bond, again~t the defendant and his sureties, or any of them ; or the plaintiff may, at his
option, bring suit upon ·the bond.
SEc. 35. If the controversy arise on the motion, it shall be heard
and determined in a summary way, without the form of pleading, and,
unless the demand be avoided, a judgment shall be rendered thereon
without delay, according-to the circumstances, as follows: If the value of
the property so levied on, and not delivered at the day of sale, be less
than such amount, the judgment shall be for the property so not delivered, with ten per cent. damages for the delay, and costs, in both
cases.
SEc. 36. No second delivery bond shall be taken in behalf of a defendant so failing to comply with the first; nor shall any such bond
be taken of a surety upon a judgment founded on such bond.
SEc. 37. Every delivery bond shall be returned with the execution;
and if the officer fail to return the same, or the same be adjudged insufficient at the return term of the execution, he shall stand as surety
for the defendant for the delivery of the property levied on, and may
be proceeded against as such. ·
SEc. 38. If there be sufficient time, the officer shall appoint the day
of sale at least fifteen days before the return day of the execution.
SEc. 39. The eight preceding sections shall apply to justices' courts)
so far as they are applicable under the general laws.
SEc. 40. When real estate shall be taken in execution by any officer, it shall be his duty to expose the same to sale, at the court-house
door, on some day during the term of the district or probate court,
having previously g· en twenty days' notice of the time and place of
sale, and what real estate is to be sold, and where situated, by at least
six handbills, signed by him, and put up in public places in different
parts of the county, or by advertisements in some newspaper printed
in the COUll ty.
SEc. 41. All property taken in execution by any officer shall be exposed to sale on the day for which it is advertised, between the hours
of nine in the forenoon and five in the afternoon, publicly, by auction,
for ready money, and the highest bidder shall be the purchaser.
SEc. 42. If the purchaser refuse to pay the amount bid by him for
property struck off to him, the officer making the sale may again sell
such property, at any time, to the highest bidder; and if any loss
shall be occasioned thereby, the officer shall recover the amount of
such loss, with costs, by motion before any court, or before any justice of the peace, if the sum shall not exceed his jurisdiction.
SEc. 43. Such court or justice shall proceed in a summary manner,
and give judgment and award execution therefor forthwith; and the
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same proceedings shall be had against any subsequent purchaser who
shall refuse to pay, and the officer may, in his discretion, forever
thereafter refuse the bid of any person so refusing.
SEc. 44. The two preceding sections shall not he construed to make
the officer liable for any more than the amount bid by the second or
subsequent purchaser, and the amount collected from the purchaser
or purchasers refusing to pay.
SEc. 45. No officer to whom any execution shall be directed, or any
of his deputies, or any person for them, shall purchase any goods or
chattels, real estate or other effects, at any sale made by virtue of
such execution, and all purchases so made shall be void.
SEc. 46. When the purchaser of any goods or chattels shall pay the
purchase money, the officer selling the same shall deliver him such
property ; and, if desired, shall execute an instrument of writing,
drawn and delivered to him at the expense of such purchaser, testifying the sale and payment of the purchase money, and conveying to
such purchaser all the right, title and interest, which the debtor had
in and to the property sold, on the day the execution shall be delivered.
SEc. 47. In all cases where an execution shall be issued and levied
by the proper officer upon real estate, and for any cause a sale of such
real estate, without the fault of the officer, cannot be made at the
first term of the district or probate court of the county in which such
sale is to be made, the execution shall continue in force until the end
of the second term of the district or probate court of the county to
which such writ is directed, and the officer shall, in all such cases,
proceed to advertise and sell the real estate according to law.
SEC. 48. vVhen any rights or shares of stock in any bank, company
or corporation shall be sold, the officer making such sale shall execute
an instrument in writing, to be drawn at the-expense of the purchaser,
:reciting the sale and payment of the consideration, and cc,nveying to
the purchaser such rights and shares ; and shall also leave with the
cashier, secretary or chief clerk, or, if there be none, with any other
officer of such bank, corporation or company, a copy of the execution
and his return thereon ; 'and the purchaser shal , thereupon, be entitled to all dividends and stock, and to the same privileges as a member of such company or corporation, as such debtor was entitled to.
SEc. 49. The officer who shall sell any real estate, or lease of lands
and tenements for more than three years, shall make to the purchaser
a deed, to be paid for by the purchaser, reciting the names of the parties to the execution, the date when issued, the date of the judgment,
order or decree, and other particulars as recited in the execution;
also a description of the property, the time, place and manner of the
sale; which recital shall be received as evidence of the facts therein
stated.
SEc. 50. Every officer executing any deed for lands, tenements or
hereditaments, sold under execution, shall acknowledge the same before the district or probate court of the county in which the estate is
situated ; but if he die or leave the Territory, resign, or be removed
from office, or otherwise disqualified from acting before making such
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acknowledgment, such deed may be proved before such court as other
deeds.
SEc. 51. The clerk of such court shall endorse upon such deed a certificate of the acknowledgment or proof, under the seal of the court)
and shall make an entry of such acknowledgment or proof, with the
names of the parties to the suit, and a description of the property
thereby conveyed.
SEc. 52. Whenever the term of office for which any sheriff shall
have been elected has expired, or he s11a1l have resigned. or removed
without the county, or be removed from office, it shall be his duty to
deliver over all writs of execution not executed to such person as may
have been elected or appointed and 'l u,tlified to discharge the duties
of sheriff, and such n~w sheriff shall receive all such writs an1l proceed to execute the same in the same mann er as if such writs harl been
originally directed to him ; and for any failure or neglect to perform
the duties therein imposed upon the former sheriff, such former sheriff
and his securities shall be subject to the like penalties, proceedings
and judgments as if he still contint!ed in office.
SEc. 53. When any sheriff shall die, it shall be the duty of his
executors or administrators to deliver over to the person appointed· or
elected, and qualified, to succeed the deceased, all executions unexecuted; and for failure to do so, said executors or administrators, and
the securities of the testator or intestate, shall be respon~ible.
SEc. 54. Every deed so executed and acknowledged, as in sections
forty-nine, fifty, and fifty-one, specified or proved, shall be recorded
as other conveyances of land ; and thereafter, such dee1l or copy
thereof, or of the record, certified by the recorder, shall be received
as evidence in any court in this Territory, without fnrther proof of
the execution thereof.
SEc. 55. When any officer shall haYe levied upon any goods and
chattels, real estate, or other effects, by virtue of any execution, and
the term of service of such officer shc.~Jl expire and be determined before or after the sale thereof, and before the purchaser shall have
obtained a deed therefor, duly executed, such officer shall, nevertheless, have power to do and perform all things in rel<:Ltion to such
execution and the sale of such property, and in making, executing,
and acknowledging a deed to tbe purchaser, in the same manner and
with like effect, to all intents and purposes, as if his term of service
had not expired; and he and his securities shall be subject to the like
penalties, actions, proceedings and judgments, for neglect, misconduct or failure therein, as if he still continued in office.
SEc. 56. When any officer shall die, or be removed from office, or
be otherwise disqualified from acting, after having taken in execution
any goods and chattels, real estate or other e:tfects, and before sale
thereof, the sheriff or coroner then in office sha11 proceed thereon, and
do and perform all things remaining to be done and performed in relation to such execution and the sale of such property, and in making
and executing deeds and conveyances therefor,. in the same manner
and with the like effect as the officer so deceased, removed from office,
or disqualified, could have done.
SEc. 57. When any officer shall die, be removed from office or dis-
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qualified, or shall remove from this Territory after the sale of any
property, and before executing any conveyance therefor, the purchaser
may petition the court out of which the execution issued, stating the
facts; and if he satisfy the court that the purchase money has been
paid, the court shall order the sheriff then in office to execute and
acknowledge a deed to the purchaser, reciting the facts, which deed
shall be executed accordingly, and shall have the same effect, to all
intents and purposes, as if made by the officer so deceased, removed
from office, disqualified, or absent from the Territory.
SEc. 58. If any officer, to whom any execution shall be delivered,
shall refuse or neglect to execute or levy the same according to law,
or shall take in execution any property, or any property be delivered
to him by any person against whom an execution is issued, and he
shall neglect or refuse to make sale of the property so taken or delivered according to law, or shall make a false return of such writ, then,
and in any of the cases aforesaid, such officer shall be liable and bound
to pay the whole amount of money in such writ specified, or thereon
endorsed, and directed to be levied; and if such officer shall not, on
the return of such writ, or at the time the same ought to be returned,
have the money which he shall become liable to pay, as aforesaid,
before the court, and pay the same according to the exigency of the
writ, any person aggrieved thereby may have his action against such
officer and his securities upon his official bond, or may have his remedy by action on the case against such officer in default.
SEc. 59. If any officer, to whom any execution shall be delivered,
shall not return such writ according to law and the command of the
writ, such officer and his securities shall be liable to pay the damages
sustained by such default, to be recovered by the party aggrieved, by
action upon the official bond of the officer, or by an action on the case
against such officer.
SEc. 60. If any officer shall sell any property under any execution,
whether he receive payment therefor or not, or shall make the money
on any execution specified, or thereon endorsed and directed to be
levied on any part thereof, and shall not have the amount of such
sales, or the money so made, before the court, and pay over the same
according to law, he shall be liable to pay the whole amount of such
sales or money by him made to the person entitled thereto, with lawful
interest thereon, and damages in addition thereto, at the rate of five
per cent. per month, to be computed from the time when the same
shall be demanded by the party entitled thereto, or his attorney or
agent, after the execution is returnable, until the whole be paid, to
be recovered by action of debt against such officer and his securities
on his official bond, or by action on the case a~ainst such officer; or
the party aggrieved may proceed against such officer and his securities
by motion in the court before which such writ is returnable, in a
summary way, two days' previous notice being given of such intended
motion, and. the court shall render judgment for the amount which
ought to have been paid, with interest and damages aforesaid, and
award execution thereon forthwith ; and it shall be the duty of every
officer to whom any execution shall be delivered, issued upon any
judgment recovered according to the provisions of this section, to ex-
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ecute the same within fifteen days after it shall be delivered to him,
and he shall be subject to the like penalties and liabilities for any
default therein as on other executions.
SEc. 61. Persons injured by the neglect or misfeasance of any officer
may proceed against such principal, or any one or more of his securities, jointly or severally, in any proceeding authorized by law against
such officer for neglect or injnry.
SEc. 62. If any person, against whom any execution shall be issued,
apply to any judge of the court out of which the execution or order of
sale may have been issued, by petition, verified by oath or affirmation,
setting forth good cause why such execution ought to be stayed, set
aside, or quashed, reasonable notice of such intended application being
previously given to the opposite party, his attorney or record, or agent,
such judge shall thereupon hear the complaint.
SEc. 63. If it appear that such execution ought to be stayed, set
aside, or quashed, and the petitioner enter into recognizance with sufficient securities in such sum as shall be reasonable, to be taken and
approved by such judge, conditioned that, if such application finally
be determined against such petitioner, he will pay the debt, damages,
and costs, to be recovered by such execution or order of sale, or render
in execution all his property liable to be seized and taken or sold by
such writ or order of sale, or that the securities will do it for him,
then such judge shall make an ordflr for the stay of the execution or
order of sale as aforesaid ; but all the property, real and personal,
bound by such execution or order of sale, shall remain bound as if no
such stay had been granted.
SEc. 64. The judge shall return such petition and proceedings
thereon, duly certified, to the court out of which the execution was
issued, or order of sale is made returnable, aud the clerk of such court
shall enter the same upon his motion docket, and the court shall hear
and determine the same in a summary way, according to right and
justice, and may award a perpetual stay of such execution or order of
sale, or may order the execution or order of sale to be enforced.
SEc. 65. Every lease upon lands, for any unexpired term of three
years or more, shall be subject to execution and sale as real property,
and shall not be subject to sale upon and by virtue of an. execution
issued by a .i ustice of the peace.
SEc. 66. The term "real estate," as used in this act, shall be construed to include all estate and interest in lands, tenements, and hereditaments.
SEc. 67. The word "levy," as used in this act, shall be construed
to mean the actual seizure of property by the officer charged with the
execution of the writ.
This act to take effect and be in force from and after its passage.
Ex. Doc. 23-20
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CHAPTER LXX.
EXEMPTION.

An Act to exempt
'

certa~·n

prope'rty from execution and sale.

1. Property exempt from execution and
sale.
2. Exemption to continue for benefit of
widow and family.
3. Release of exemption not valid, when.
4. What shall entitle property to exemption, &c.

5. Property may be appraised; if mora
than exempted, may be divided.
6. Appmisen; to certify to appraisal;
dnty of sh riff.
7. If surplus is not paid, property may
be sold, &c. l:)roviso.

Be it enacted by the Governor and Legislative Assembly of the Territory
of Kansas, as follows:

SECTION 1. Every free white householder of this Territory, male or
female, being the head of a family, may own free from levy and sale
by virtue of any judgment, order, or decree of any court of law or
equity in this Territory, founded on any contract or any process emanating upon the same, any number of acres of land, including the
dwelling-house and improvements: Provided, That the land, together
with the dwelling-house and improvements, thus exempted, shall not
exceed in value the sum of seven hundred and fifty dollars.
SEc. 2. Such exemption shall continue after the death of such householder, in case he be a married man, for the benefit of the widow and
family, some one of them continuing to occupy such homestead until
the youngest chiW. becomes twenty-one years of age, and until the
death of the widow.
SEc. 3. No release or waiver of such exemption shall be valid,
unless the same be in writing, subscribed by such householder, and
acknowledged in the same manner as conveyances of real estate are
by law required to be acknowledged.
SEc. 4. To entitle any property to such exemption, the conveyance of the same shall show that it is assigned to be held as a homestead under this act; or, if already purchased, or the conveyance does
not show such design, a notice that the same is designed to be so held
shall be executed and acknowledged by the person owning said property, which shall contain a full description thereof, and shall be
recorded in the office of the clerk of the probate court of the county
in which the said property is situated, in a book to be provided for
that purpose, and known as the homestead exemption book. But no
property shall, by virtue of this act, be exempt from sale for nonpayment of taxes or assessments, or for a debt contracted for the purchase thereof, or prior to the recording of the aforesaid deed or notice.
SEc. 5. If, in the opinion of the sheriff holding an execution
against such householder) the premises, claimed by him or her as exempted, are worth more than seven hundred and fifty dollars, he
shall summon six qualified persons of his county, who shall, upon
oath to be administered to them by such sheriff, appraise said prem-
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ises ; and if, in the opinion of the jury, the property may be divided
without injury to the interests of the parties, they shall set off so
much of said premises, including the dwelling-house, as in their
opinion shall be worth seven hundred and :fifty dollars, and the residue
of said premises may be advertised and sold by such sheriff.
SEc. 6. In case the value of the premises shall, in the opinion of
the jury, be more than seven hundred and :fifty dollars, and cannot
be divided as is provided for in the last section, they shall make and
sign an appraisal of the value thereof, and deliver the same to the
sheriff, who shall deliver a copy thereof to the execution debtor, or to
some of his family of suitable age to understand the nature thereof,
with a notice thereof attached, that, unless the execution debtor shall
pay to said sheriff the surplus over and above seven hundred and
fifty dollars, within sixty days thereafter, such premises will be sold.
SEc. 7. In case such surplus shall not be paid within the said
sixty days, it shall be lawful for the sheriff to advertise and sell the
said premises, and out of the proceeds of such sale to pay to such execution debtor the sum of seven hundred and :fifty dollars, which
shall be exempt from execution for one year thereafter, and apply the
balance on such execution: Provided, that no sale shall be made unless a greater sum than seven hundred and :fifty dollars shall be bid
therefor, in which case the sheriff may return the execution for want
of property.
This act to take effect and be in force from and after the first day
of January, A. D. eighteen hundred and :fifty-six.

CHAPTER LXXI.
FERRIES.

An Act regulating ferries.
l. Not to be kept without a license.

2. Application for license, how made.
3. Tax not less than two dollars.
4. License to issue, when.
5. Bond to be given, conditions.
6. Rates of ferriage to be fixed by tribunal.
7. License may be granted in vacation.
8. 'l'o continue how long.
9. Good boats to be kept.
10. Penalty for neglect.
11. Ferriages to be paid or tendered.
12. List of rates to be put up.
13. Penalty for failure.

§ 14. Penalty for keeping a ferry without
license.
15. Liable to action.
16. Penalties, how recovered.
17. Suit on bonds, when and how instituted.
18. Limitation.
19. License may be revoked.
20. License may be granted fro.e. from tax.
21. Tribunal to fix rates, &..... , license not
granted, when.
22. Penalty on masters of boats for interference with rights of ferrymen.
23. Tax imposed by tribunal to be paid
annually.

Be it enacted by the Governor and Legislative Assembly of the Territory of Kansas, as follows:
SECTION 1. No person shall keep a ferry, so as to demand pay·
thereat, without a license or other legal authority.
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SEc. 2. Any person may petition the tribunal transacting county
business of the county for license to keep a ferry, and if said tribunal
believe such ferry necessary for the accommodation of the public, and
that the petitioner is a suitable person to keep the same, it shall order
the clerk to issue a license upon the payment of the tax assessed in
such order : Provided) that license shall not be granted to any ferry
within the limits granted to any other ferry, previously, by legislative enactment.
SEc. 3. Such tax shall' not be less than two dollars nor more than
five hundred dollars, paid to the use of the county.
SEc. 4. Upon the production of the receipt of the collector of the
county for the tax to such clerk, he shall issue a license to keep a
ferry at the place therein mentioned for one year.
SEc. 5. Before the delivery of the license, such person shall give
bond to the Territory, with sufficient security, approved by such clerk,
in such sum as the said tribunal shall order) conditioned for the faithful
performance of the duties required by law at such ferry, which bond
shall be filed in the office of such clerk.
SEc. 6. The tribunal aforesaid shall fix the rate of ferriage at each
ferry, and may at any time alter the same, having regard to the
breadth and situation of the stream and publicity of the ferry. No
change in the rates of ferriage shall go into effect during the continuance of any license.
SEc. 7. The clerk of the tribunal aforesaid, in vacation, may grant
ferry licenses, assess the tax and fix the rates for the same, and
exercise all the powers of said tribunal touching the same.
SEc. 8. Such license shall continue until the end of the next term
of said tribunal) and the tax shall be assessed in proportion to the time
for which the license is granted ; and in all other respects the clerk
and collector shall proceed as upon licenses granted by the said
tribuna1.
SEc. 9. Every ferryman shall keep at his ferry a good boat or boats,
in good repair, suitable to the wants, and sufficient hands to attend,
on all occasions .
SEc. 10. Every ferryman failing to give such due attention, shall,
for every offence, forfeit five dollars; and for failure to keep each
boat in good repair, shall forfeit thirty dollars to the county where
the ferry is situated ; and he shall be liable for all damages that any
person may sustain thereby, to be recovered in any action on the case
in any court having jurisdiction.
SEc. 11. No ferryman shall be compelled to do any act, as such,
before payment or tender of his fee be made, according to the rates of
ferriage.
SEc. 12. Every ferryman shaH keep a list of the legal rates of ferriage, printed or written in a legible hand, constantly posted up at
.some public place at the ferry or ferry-house.
SEc. 13. If any ferryman fail to comply with the provisions of the
preceding sections, he shall, for every such offence, forfeit four dollars
:to the COUll ty.
SEc. 14. If any person demand or receive pay for services as ferryman without a license, he shall forfeit to the county twenty dollars for
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every day he shall keep such ferry, or be imprisoned not less than ten
days, nor more than thirty days , or be punished by both such fine
and imprisonment, to be recovered by indictment in the court of the
proper county.
SEc. 15. Such ferries shall be further liable in an action on the case
for all damages that may accrue to the person licensed to keep such
ferry.
SEc. 16. Any penalties imposed by this act may be recoverable before any court having jurisdiction, in the name of the county.
SEc. 17. Upon the failure of any ferryman to perform any duty required by this act, the attorney general or district attorney for the
district shall commence and prosecute an action on the bond given by
the ferryman, and the recovery of any penalty shall be no bar to any
action on such bond.
SEc. 18. Every offence under this act shall be prosecuted within
one year.
SEc. 19. If any ferryman fail to perform his duties, the said tribunal may at q,ny time revoke his license.
SEc. 20. If any such tribunal believe that any ferry in the county is
so lit de used as not to justify the payment of license, they may, in their
discretion, give to the keeper of such ferry a license without the payment of any tax.
SEc. 21. Such tribunal shall take bond and fix the rates as in
other ferries, and no ferry shall be licensed on the same side of the
river, and in the same county) within one mile of any ferry that shall
there be already licensed.
SEc. 22. If the master or commander of any steamboat shall land
at the platform or known landing-place of any public ferry, and
shall intentionally obstruct the passage of any ferry-boat, or moor
or unload against, over, or upon the same, without the consent of the
O\Vner of such ferry, such master or owner of such steamboat shall
forfeit and pay to the legal possessor of such ferry landing fifty dollars for each offence, to be recovered by action of debt before a justice
of the peace, and shall be liable to an action for damages, to be recovered before any court having competent jurisdiction.
SEc. 23. Persons who have heretofore or may hereafter obtain from
the legislature the privilege of keeping a ferry, shall pay annually to
the clerk of the tribunal transacting county b11siness such tax as said
county tribunal may impose, not less than two dollars nor more than
five hundred, for the use of the Territory.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXII.
FORCIBLE ENTTIY Ai\fD DETAINER.

.An Act concerning forcible ent'i'ies and detainers.

I. Of proceedings before justices of the peace.
II. Of writs of certiorari an<.l appeals to the district court.

ARTICLE

ARTICLE I.

Of proceedings befare Justices if' the peace.

§

1. Possession of lands, &c., only to be

2.
3.
4.

5.
6.

7.
8.
9.
10.

11.
12.

13.
14.

15.
16.
17.
18.

taken when entry is given by law,
and. then in a pea,ceable mmmer.
What acts deemed a forcible entry
and detainer.
What acts deemed an unlawful detainer.
To what estates preceding sections
shall exten<l.
Such actions cognizable before any
justice of the peace.
Upon complaint in writing, justice to
issue a summons.
Summons to be endorsed on, or annexed to, complaint. Form of summons.
Summons to be executed ; when and
how.
Precept for summoning a jury.
Form of precept.
Jurors challenged, or not attending,
others to be summoned.
Summons and precept to be returned
on the day of trial, &c.
Complainant failing to attend, shall
be non-suited.
If defendant fails to appear, justice
may proceed ex parte.
Oath to be administered to jurors.
Form of oath.
Proceedings on the trial. Proof of
lawful possession, &c., sufficient.
On verdict for complainant, damages
to be assessed for waste, &c., and
the rents and profits.
Verdict to be in \\Titing, and signed
by the foreman. Form of verdict
for defendant.

§ 19. Form of venlict for complainant.
20. No verdict to be set aside for informality, &c.
21. If verdict be for defendant, judgment

for costs, &c. , to be rendered.
22 . If the verdict be for the complainant.
23.

24.
25.
2G.

27.
28.
29.

30.

31.
32.
33.

34.
35.

judgment for restitution and costs
to be rendered.
Execution to contain a clause of restitution. Form thereof.
What the justice shall enter in hir
docket.
Justice has power to grant a new trial.
if applied for on the day on which
the verdict was rendered, &c.
Merits of the title not to be inquired
into.
'l'his act not to extend to p<)rsons who
have been in quiet possession, &c ..
three whole years, &c.
Power of justice to issue subpcena,.
May compel attendance of witnesses, &c.
Depositions may he taken; how.
In what cases depositions may be
read.
When persons residing on public
lands may maintain the action.
Proviso.
Quantity and extent of recovery.
·when there is no legal survey, how
the tract shall b surveyed, &c.
Execution returned unsatisfied, transcript to be filed.
Such judgment to be a lien on th(·
real estate from the time of filing.
&c.

Be it enacted by the Governor and Legislative As8embly of the Te'rritory of Kansas, as follows:
SECTION 1. No person shall enter upon or into any lands, tenements, or other possessions, and detain and hold the same, but when
entry is given by law, and then only in a peaceable manner.
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SEc. 2. If any person shall enter upon or into any lands, tenements or other possessions, with force or strong hand, or with
weapons, or breaking open the doors or windows, or other parts of a
house, whether any person be in it or not, or by threatening to kill,
maim, or beat the party in possession, or by such words or actions as
have a natural tendency to excite fear or apprehension of danger, or
by putting out of doors or carrying away the goods of the party in
possession, or by entering peaceably, and then turning out by force,
or frightening by threats or other circumstances of terror the party
out of possession, and detain and hold the same, in every such case
the person so offending shall be deemed guilty of a forcible entry and
detainer, within the meaning of this act.*
SEc. 3. When any person shall wilfully, and without force, hold
over ~tny lands, tenements, or other possessions, after the termination
of the time for which they were demised or let to him, or the person
under whom he claims; or when any person, wrongfully and without
force, by disseizin, shall obtain and continue in possession of any
lands, tenements or other possessions, and after demand made in
writing for the deliverance of the possession thereof by the person
having the legal right to such possession, his agent or attorney shall
refuse or neglect to quit such possession, such person shall be deemed
guilty of an unlawful detainer.t
SEC. 4. The three preceding sections shall extend to and comprehend terms for years, and all estates whether freehold or less than
freehold.
SEc. 5. Forcible entries and detainers, and forcible and unlawful
detainers, shall be cognizable before any justice of the peace of the
county in which they are committed.t
SEc. 6. When complajnt to any justice of the peace for the proper
county shall be made in writing, and signed by the party aggrieved,
his agent or attorney, specif~r.ing the lands, tenements, or other possessions so forcibly entered and detained, or forcibly a'ncl unlawfully
detained, and by whom, and when done, it shall be the duty of such
justice to issue his summons, under his hand, directed to the sheriff,
or any constable of the county, commanding him to summon the
person against whom the complaint shall have been made, to appear
before such justice, at a day in such summons to be specified.
SEc. 7. The summons shall be endorsed on or annexed to the complaint, and may be in the form following: "The Territory of Kan..sas to the sheriff (or constable of--- township, as the case may
be) of the county of---, greeting : You are hereby commanded to
, to appear before the undersummon E. F., of the county of
signed, justice of the peace within and for said county, at--·-, in
-

----

- - - - - - - - - - -- - - - -- - - - -- - - -

Moore vs . .Agee, 7 Mis. ouri Rep., 289.
t Blount & Ba,ker vs. Winright, 7 Missouri Rep., 50 ; Hattield vs. Wallace, 7 Missouri
Rep., 113; Hofft>tetlcr vs. Blatner, 8 l\lissouri Rep., 270.
f;

t A brought an action of ''forcible entry and detainer'' against B, in the township of
C. On the trial, the jury being unable to agree, were discharged, and the cause, on motion of A, was removed to another township in the same county : held, that there was no
error in the removal of the case, as the jurisdiction of the justice was co-extensive with
the county. Keim vs. Dougherty, 8 1Iissouri Rep., 498.
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the same county, on the--- day of---, at the hour of ten of
the clock in the forenoon of that day) then and there to answer and
defend against the complaint of G. H., of forcible entry and detainer,
(or of unlawful detainer, as the case may be) made by the said E. F.,
upon the lands of the said G. H., as by the complaint of the said G.
H. hereto annexed will more fully appear; and have you then and
there this writ, with the return of your proceedings thereon. Given
under my hand, this--- day of
, 18-.
"A. B., justice of the peace."
SEc. 8. Such . summons shall be executed at least five days before
the return day thereof, either, first, by reading the complaint and
summons to the defendant; or, second, by delivering him a copy of
the complaint and summons; or, third, by leaving such copy at his
usual place of abode, with some white member of his family, above
the age of fifteen years, and explaining to such person the contents
thereof.* .
SEc. 9. The justice shall, at the same time, issue to the sheriff or
constable a precept, commanding him to summon twelve good and
lawful men, qualified to serve as jurors, to appear at the time and
place appointed for the trial of said complaint, to be a jury in the
cause.
SEc. 10. The precept shall be in the form or to the effect following:
"The Territory of Kansas to the sheriff (or constable of---township, as the case may be) of the county of---, greeting: V\7 hereas,
complaint in writing is made to the undersigned, a justice of the
peace within and for said county, of a certain forcible entry and detainer, (or unlawful detainer, as the case may be,) made by E. F., on
the land of G. H., in the county aforesaid: These are, therefore, to
command you, that you cause to come before the said justice, at---,
in the county aforesaid, on the--- day of---, at the hour of
- - - o f the clock, in the forenoon of that day, twelve good and lawful men, of the body of the county, to make a jury to inqnire into the
forcible entry and detainer, (or unlawful detainer) aforesaid. Given
under my hand, this--- day of
, 18-.
" A. B., justice of the peace."
SEc. 11. If a sufficient number of jurors fail to attend, or attenuing,
are set aside by challenge, the justice may order the officer to complete the number.
SEc. 12. The officer shall return to the justice the summons and
precept, on the day assigned for the trial of the cause, and shall certify on the back of the summons how he has executed the same, and
on the back of the precept a list of the jury summoned in obedience
thereto.
SEc. 13. If the complainant fail to attend at the time appointed. fur
hearing the comvlaint, in person, by agent or attorney, and prosecute
his suit, he shall be non-suited and the def~nclant shall recover his
costs.
~~A return that a copy waR left ut the "dwelling-house" of the party " with hiH wife, "
and the same read to her, is immfiicicnt ; the law will not prcRumc that the dwelling-house
of a party is his usual place of alJode, nor that hi· wife was u.bove the age of 1il'teeu
years. Ser vs. Bobst, 8 Missouri Hep., 506.
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SEc. 14. If the defendant does not appear at the time appointed for
hearing the complaint, the justice may proceed ex parte, or adjourn
the court at his discretion; but he Rhall not adjourn for a longer time
than ten days, nor to any other place than that assigned in the summons for the hearing of the cause.
SEc. 15. To each of the jurors who shall be returned to inquire of
and try the complaint, the justice shall administer the following oath
or affirmation: '' You do solemnly swear (or affirm) that you will well
and truly try the forcible entry and detainer, (or unlawful detainer,)
as in the complaint of G. H. alleged, and a true verdict give according- to the evidence."
SEc. 16. When the jury is sworn, the justice shall cause the co·mplaint to be read to them, and then call upon the complainant to support the same by proof; but the complainant shall not be compelled
to make further proof of the forcible entry or detainer, than that he
was lawfully possessed of the premises, and that the defendant unlawfully entered into and detained the same.
SEc. 17. In all cases of a verdict for the complainant, damages shall
be assessed as well for waste and injury committed upon the premises
found to have been forcibly or unlawfully detained, as for the rents
and .profits during such detainer; and the verdict shall also contain a
finding of the monthly value of the rents and profits of said premises.
SEc. 18. The verdict of the jury shall be in writing, and signed by
the foreman only, and, if for the defendant, shall be in the form following : " We, the jury, find the defendant not guilty in the manner
and form as charged in the complaint."
SEc. 19. If the verdict be for the complainant, it shall be in the
following form: "We~ the jury, find the defendant guilty, in manner
and form as charged in the complaint; and do further find that the
compla.jnant has sustained damages, by reason of the premises, to the
value o f - - - dollars ; and also, that the value of the monthly rents
and profits of the said tenements is
dollars.
SEc. 20. No verdict shall be set aside for informality, but the justice shall, in the presence of the jury, correct the same in matters of
form, changing no matter of substance.
SEc. 2l. If the jury find the defendant not guilty, the justice shall
record the verdict, and give judgment accordingly, and for costs; and
shall issue execution therefor, in the ordinary form, against the goods
and chattels of the complainant.
SEc. 22. If the verdict be for the complainant, the justice shall recorcl the same, and the judgment shall be that the complainant have
restitution of the premises found by the jury to have been forcibly or
unlawfully detained, and recover of the defendant the sum o f - - dollars, (double the sum assessed by the jury,) for his damages; and
also at the rate of-- dollars, (double the sum found by the jury,) per
month, for rents and profits fi·om the- day of--, 18-, (the day of
rendering the verdict,) until restitution be malle, together with costs.
SEu. 23. Executions against defoncla.nts Ehall contain a clause of
restitution, and in other rP.spects conform to the judgment, ancl may
be in the f'ollowirpr furm: "The Territory of Kansas to the sheriff
(or constable or·'"'_ town~hip, as tho case may be) of the county of
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--,greeting: Whereas, G. H., on the- day of--) 18-, obtained judgwent before the undersigned, justice of the peace for the
county of--, against E. F., that the said G. H. have restitution of
(here insert a description of the premises, as in the complaint, if the
verdict be for the whole, or as in the verdict, if it be for a part) ; and
that he recover of the said E. F. the sum o f - - dollars for
his damages ; and also at the rate of - - dollars per month
for rents and profits, 'from the - day of - - , 18-, until restitution
be made, together with costs: You are, therefore, commanded to take
with you the power of the county,* if necessary, and to cause the said
E. F. to be forthwith removed from the said premises, and the said
G. H. to have peaceable possession thereof; and that of the goods
and chattels of the said E. F., you cause to be levied the damages,
rents and profits aforesaid, with the sum of--dollars, for costs, and
- - for this writ, and your fees hereon; and that you return this
writ, with your doings thereon, to the undersigned, within twenty
days from the date hereof. Given under my hand, this- day of--,
18-.
"A. B., justice of the peace."
SEc. 24. The justice shall enter on his docket the names of the
jurors, their verdict, and his judgment thereon.
SEc. 25. In all cases uHder this act, the justice shall have power to
grant a new trial) if the same be applied for on the day on which the
verdict was rendered, and good cause be shown therefor; but not
more than one new trial shall be granted. to the same party.
SEC. 26. rrhe merits of the title shall in nowise be inquired into) on
any complaint which shall be exhibited by virtue of this act. t
SEc. 27. This act shall not extend to any person who has had the
uninterrupted occupation, or been in quiet possession, of any lands or
tenements) for the space of three whole years together, immediately
preceding the filing of the complaint, or who has continued three
whole years in the peaceable possession after the time for which the
premises were demised, or let to him, or those under whom he claims,
shall have expired.
SEc. 28. The justice shall have power to issue subpronas for witnesses, on the a!Jplication of either party ; and if the witnesses summoned do not attend, the justice may issue an attachment to compel
their attendance, and may continue the cause, at his discretion, not
exceeding ten days.
SEc. 29. Depositions may be taken to be read on the trial of any
such cause, in the same manner as in courts of record,! except that
the commission for taking the testimony of non-resident witnesses
shall be issued by the justice, and the depositions, when taken) shall
be certified to the justice before whom the cause is pending.
SEc. 30. Every such deposition, taken and returned according to
law) may be read, if competent and relevant, as evidence in the cause,
first, if it appear to the satisfaction of the justice that the witness rec See the act authorizing officers to call to their assistance the power of the county.
Evidence concerning the right of property in the land in controversy is inadmissible ;
Stone vs. Malot, 7 Missouri Rep., 158.
t Sec the act concerning depositions.

t
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sides out of the county in which the trial is to be had; second, if the
witness be dead; third, if by reason of age, sickness, or bodily infirmity, he is unable to attend the trial ; fouTth, if he be gone out of
the country without the collusion, privity, or consent of the party offering his testimony.
SEc. 31. Every person who shall have a settlement or field on
public land, and who shall reside on, or be in possession of the same
at the time of the forcible entry and detainer, or unlawful detainer,
shall and may have the same remedy as is herein provided in such
cases against any person who shall make such unlawful entry upon
him: Provided, that any person having authority from the United
States, or lawfully claiming under them, shall have power to enter
into such land.
SEc. 32. When any forcible entry and detainer, or unlawful detainer, shall be made upon any lands or other possessions, against
the provisions of this act, the person having the lawful possession
shall, against the wrong-doer, be considered as entitled to such
quantity, extent and limits of lands, as by the patent, grant, concession, deed, survey, donation, settlement or pre-emption right, such
person, or those under whom he claims, can, by the laws of the United States, or of this Territory, have, and lawfully claim, in and to
such pr<::mises. *
SEc. 33. Where no legal survey has been made of such possession,
the improvement of the person entitled to the possession shall be in
the middle of the tract as near as may be, making the survey as near
in a square as may be, not to interfere with any established survey
or line, or any conditional line agreed upon by the adjoining proprietors or possessors.
SEc. 34. If any execution, issued by the justice under this act,·
shall be returned unsatisfied, the party entitled to satisfaction may
file a transcript of the judgment, execution and return, certified by
the justice, in .the office of the clerk of the court of the county to
which an appeal would lie.
SEc. 35. Such judgment, from the time of filing the transcript~
shall have the same lien on the lands and tenements of the party as a
judgment rendered in the appellate court, and the clerk may issue execution thereon, against the goods and chattels, lands and tenements
of the party, which shall be proceeded in, in like manner, and with
like effect, as in cases of executions on judgments of a court of record.
ARTICLE II.

or writs

of certiorari and appeals to the district cowrt.

§ 1. Proceedings may be moved to the dis- § 5. Requisites of affidavit when made by
trict court by certiorari.
2. When certiorari shall be allowed.
3. Requisites of the affidavit when made
by complainant.
4. Complainant to enter into recognizance ; condition thereof.

defendant.
6. Recognizance to be entered into by
the defendant; condition thereof.
7. Recognizance to be under hand and
seal of principal and security.

r.; ride Sloan vs. Moore, 7 Missouri Rep., 170.
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§ 8. When the justice shall stay proceed- § 23. Appellant shall cause transcript to be
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

ings, and certify the same to the
circuit court.
Justice to proceed to final judgment,
when.
Appeal allowed, and when.
Must be applied for, and affidavit and
recognizance filed, within ten days
after judgment.
When the appeal shall be returnable.
Affidavit to be made, and what the
same shall state.
If complainant be appellant, condition
of r ecognizance, &c.
If defendant be appellant, condition
of recognizance, &c.
Recognizance to be under the hand
and seal of the principal and securities ; form thereof.
If complainant be appellant, form of
condition.
If defendant l;Je appellant, form of
condition.
When execution may be issued, not
to be levied till ten days expire,
except, &c.
In what cases it may be levied before
the time expires for taking an appeal.
When appeal is perfected, execution
to be stayed, &c.
And justice shall certify transcript.

filed, when.
24. Failing to file it, judgment shall be
affirmed, unless, &c.
25. Duty of clerk of the district court.
26. When cause shall be set for trial.
27. Cause shall not be dismissed for informality, &c.
28. Court may order a new recognizance,
when.
29. If appellant has filed insufficient affidavit, &c., and fails to perfect them,
&c., his suit shall be dismissed.
30. And judgment rendered accordingly.
31. Dismissal shall be certified to the justice, &c.
32. Judgment by default, what it shall
express, &c.
33. Court to hear and determine anew
causes removed by certiorm·i or appeal.
34. Appellate court may compel justices
to allow appeals and to perfect returns.
35. No appeal allowed to supreme court,
or supersedeas awarded, unless condition of recognizance be in su l>stance
what is prescribed by this act.
36. Supreme and courts of r ecord may
issu e writs of restitution, &c.
37. Duties of officer having charge of such
writs.

SECTION 1. The proceedings under this act may be removed into the
court of the county by appeal or certiorari, to be issued by the clerks,
and served on t.he justice at any time before the day of the trial to
which an appeal would lie. *
SEc. 2. No ..;ertiora,ri shall be issued unless application be made
therefor before the day of trial, nor unless the applicFmt :file with the
clerk a copy of the complaint, and also an affidavit and recogniz;ance.
SEc. 3. If the application be on behalf of the complainant, the
affidavit shall be made by himself, or some credible person for him,
and shall state that the affiant verily believes that the complainant
is justly entitled to recover the possession of the premises described
in the complaint.
SEc. 4. In such case, the complainant, or some responsible person
for him. as principal, with one or more sureties, to be approved by the
clerk, shall enter into a recognizance to the defendant, in a snm sufficient to secure the payment of all costs, conditioned that the complainant shall prosecute his suit with effect and without delay, pay
all costs that may be adjudged against him, and otherwise abide tho
judgment of the appellate court.
SEc. 5. If the application be on behalf of the defendant, the affi<lavit shall be made by himself, or some credible person for him, and
shall state that the affiant verily believes that the complainant is not
o rrhc proceedings may he removed to the <lh;trict court hy certiorari at any time l>cfore
the day appointed l>y the justice for the hearing of the cause, whether that day l•c the
one named in the summons, or a day to which the trial is adjourned. Kincaid & Forl>cl>
vs. Mitchell, 6 Missouri Rep., 223.
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entitled to recover possession of the premises described in the coinplaint.
SEc. 6. In such case, the defendant, or some responsible person for
him, as principal, with one or more sureties, to be approved by the
clerk, shall enter into a recognizance to the complainant, in a sum
sufficient to secure the payment of all rents and profits, damages, and
costs , conditioned that the defendant will not commit or suffer any
waste or damage to be committed on the premises sued for, and that
he will pay all rents and profits, damages, and costs, that may be adjudged against him, and otherwise abide the judgment of the appellate court.
SEc. 7. Every recognizance to be entered into on application for a
certiorari shall be under the hand and seal of his principal and his
surety, and the clerk shall endorse thereqn }).is approval of the same.
SEc. 8. When a certiorari shall be served on the justice before the
day of the trial, and not otherwise, he shall stay all further proceedings,
and certify to the appellate court of the county a complete transcript
of his docket, and all proceedings had before him, together with the
original papers filed in the cause, and file the same in the office of the
clerk of the appellate court within ten days after the service of the certiorari.
SEc. 9. In all cases which shall not be removed before the day of the
trial, the justice shall proceed to final judgment as is provided by law.
SEc. 10. Any party aggrieved by the judgment of a justice of the
peace, in any case of forcible entry and detainer, or unlawful detainer,
(except a judgment of non-suit,) may appeal therefrom to the court
to which appeal would lie from a justice of the peace.
SEc. 11. No appeal shall be allowed in any case unless the same be
applied for, and an affidavit and recognizance filed with the justice,
within ten days after the rendition of the judgment and before the return day of the appeal, although such return day be within ten days
after the rendition of the judgment.
SEc. 12. When the judgment of the justice is rendered during the
vacation of the appellate court, the appeal shall be returnable to the
first day of the next term thereof; but if the judgment be rendered
durin g the term of such court, the appeal shall be returnable within
six days after the rendition of the judgment.
SEc. 13. The affidavit shall be made by the appellant, or some credible person for him, and shall state that the affiant verily believes
that the appellant is aggrieved by the judgment of the justice, and
that he does not take the appeal for vexation or delay, but that justice
may be done.
SEc. 14. If the complainant be the appellant, he) or some responsible person for him, as principal, with one or more sureties, to be approved by the justice, shall enter into a recognizance to the defendant,
in a sum sufficient to secure the payment of all costs, conditioned that
the appellant shall prosecute his appeal with effect and without delay)
pay all costs that may be adjudged against him, and otherwise abide
the judgment of the appellate court.
SEc. 15. If the defendant be the appellant, he, or some responsible
person for him, with one or more sureties, to be approved by the jus-
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tice, shall enter into a recognizance to the complainant, in a sum sufficient to secure the payment of all damages, rents, and profits, and
costs, that are or may be adjudged against him, conditioned that the
appellant shall prosecute his appeal with effect and without delay;
that he will not commit, or suffer to be committed, any waste or damage on the premises whereof restitution is adjudged; and that he will
pay all damages, rents, and profits, and costs, that may be adjudged
against him, and otherwise abide the final judgment in the cause.
SEc. 16. Such recognizance shall be under the hand and seal of the
principal and surety, and attested by the justice, and may be in the
following form: "We, C. D., as principal, and E. F., surety, acknowledge ourselves indebted to G. H., (the complainant or defendant, as
the case may be,) jn the sum of - - - dollars, upon this condition.
That whereas H. I. has appealed from the judgment of J. K., a justice of the peace, in an action of forcible entry and detainer, (or unlawful detainer as the case may be,) between G. H., complainant, and
H. I., defendant.'' (Here insert one or the other of the following
conditions, as the case may require.)
SEc. 17. If the appeal be taken by the complainant, the condition
may be as follows: ''Now, if the said--, (the complainant,) shall
prosecute his appeal with effect and without delay, pay all costs that
may be adjudged against him, and otherwise abide the judgment of
the appellate court in said cause, this recognizance shall be void.
Given under our hands and seals, this - - day of--, 18-.
"0. D. (sEAL.)
''A. ttest :'
"E. F. (sEAL.)
" J. K., justice of the peace."
SEc. 18. If the appeal be taken by the <lefendant, the condition
of the recognizance may be as follows: ''Now, if the said--, (the
defendant,) shall prosecute his appeal with effect and without delay,
neither commit nor suffer to be committed any waste or damage on the
premises, whereof restitution is adjudged, and pay all rents and
profits, damages and costs, that be adjudged against him, and
otherwise abide the judgment of the appellate court in said cause,
then this recognizance to be void. Given under our hands and seals,
this - - day of--, 18-.
"C. D. (SEAL.)
''Attest:
"E. F. (SEAL.)
"J. K., justice of the peace."
SEc. 19. The justice rendering judgment in any such cause, may
issue execution at any time after judgment; but such execution shall
not be levied until after the expiration of the time allowed for the
taking an appeal, except as in the next succeeding section is provided.
SEc. 20. If it shall appear to the officer having charge of the execution that the defendant therein is about to remove, conceal, or dispose of his property, so as to hinder or delay the levy, the rents and
profits, damages and costs, may be levied before the expiration of the
time allowed for taking an appeal.
SEc. 21. When an appeal is perfected, the justice shall note the
same on his <locket, and thereupon all further proceedings on the
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judgment shall be stayed, and the execution, if any, shall be returned
upon notice of the appeal being served on the officer having ci1arge
thereof.
SEc. 22. The justice shall) immediately after an appeal is perfected in any such cause beffn·e him, make out and certify a transcript
of his docket, and all the proceedings in the cause. ·
SEc. 23. The appellant shall cause to be filed, in the office of the
clerk of the appellate court of the county, such certified transeript of
the record and proceedings before the justice) together w1th the original affidavit, recognizance, and other original papers in the cause, on
or befi_)re the return day of the appeal.*
SEc. 24. If the appellant tail to file such transcript and other
papers on or before the return day of the appeal, the appellee may
produce such transcript and papers, and the court shall affirm the
judgment unless the appellant shall show good cause for his default.*
SEc. 25. The clerk shall file in his office all such transcripts and
papers in causes removed into the appellate court, by certiorari or
appeal, and docket such causes for trial.
SEc. 26. If such transcript and papers be filed in vacation, the
cause shall be set for trial on some day during the next term; if in
term time, then on some day during the same term, unless, for good
cause shown, the court shall otherwise direct.
SEc. 27. No cause removed into the appellate court, by certiorari
or appeal, shall be dismissed for any informality, insufficiency or imperfection in the affidavit or recognizance, if a sufficient affidavit or
recognizance be filed within such time as shall not delay the other
party.
SEc. 28. The appellate court may in any case where it shall appear
that the amount or security in a recognizance is insufficient, or for
any other substantial defect, order a new recognizance to be filed
within such time as shall not delay the trial.
SEc. 29. In all cases where the complainant shall have removed the
cause by certiorari or appeal, and shall not have filed a sufficient affidavit or recognizance, and shall fail to perfect the same according to
the order of the court, or shall have failed to file any affidavit or
recognizance within the time required by law, or shall not prosecute
his suit or appeal, the same shall be dismissed.
SEc. 30. In case of such default by a defendant suing a certiorari,
judgment may be rendered against him by default; or in case of appeal, if he be appellant, the judgment of the justice may be affirmed,
or the appeal dismissed.
SEc. 31. When an appeal shall be dismissed, such dismissal shall
be certified to the justice, who shall thereupon issue execution without
delay.
SEc. 32. In case of a judgment by default, a jury or the court (if
•::' Thcr;c two sections contain the substance of the 27th section of the act of Janu•try 28,
1839 ; and the supreme court says that it is the duty of the appellant himself to file the
transcript of the justice's proceedings on or before the return day of the appeal; and his
failure to do so, gives the appellee the right to produce the transcript, and have the judgment of the justice affirmed; Keim vs. Dougherty, 8 Missouri Rep., 498; and where the
judgment is thus affirmed, a writ of restitution may be issued from the circuit court; ibid.
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no jury be required) shall assess the monthly value of the premises
and the damages, and judgment shall be rendered on the verdict
accordingly.
SEc. 33. When a cause shall be removed into the appellate court
by certiorari or appeal, such court shall proceed to hear, try, and determine the same anew, as if it had originated in such court, without
regarding any error, defect, or informality in the proceedings of the
justice.
SEc. 34. The appellate court may compel any justice to allow an
appeal when improperly refused, to make returns on appeal or certiorari, and to perfect such returns when imperfect, in the same manner,
and by the like process and proceedings, as in cases of appeals in civil
actions.
SEc. 35. No appeal to the supreme court shall operate as a stay of
execution, nor shall any supersedeas be awarded to the party in possession, unless the condition of the recognizance contain the substance
of the condition prescribed by this act, in cases of appeals by a defendant, and the penalty and security be sufficient to secure the performance thereof.
SEc. 36. The supreme and inferior courts of record, respectively,
shall have power to issue writs of restitution, or re-restitution, or executions with clauses to that effeet, as occasion may require, to enforce
their judgments, in all cases arising under this act.
SEc. 37. The officer having charge of a writ of restitution or rerestitutiofi, or execution with a clause to that effect, shall have power
to expel and remove from the premises mentioned the defendant therein named, his servants, and others under his control, and all other
persons who shall have entered thereon, after the commencement of
the suit, otherwise than by process of law, and to deliver to the plaintiff possession thereof.
This act to _take effect and be in force from and after its passage.

CHAPTER LXXIII.
FRAUDULENT CONVEYANCES .

.An .Act conce'rning fra~tdulent conveyances.
§

1. Deed of gift, &c., void as to creditors ' § 6.
and purchasers, when.
2. Conveyance of land., &c., with intent
to delay, hind.er, or defraud cred.7.
itors, utterly void.
3. Qualification of preceding section as
8.
to subl:icquent purchasers.
4. Gift of goods, chattels, &c., not for
9.
consider, tiondecmed valuable, void
as to creditors and purchasers, when.
5. Loans after five years' possession, &c.,
10.
declared. void as to creditors and
purchasers, unless the loan, reservation, &c., was declared by will,
or deed in writing, &c.

Convevance not valid until delivered
for ·record, and not then if made
with intent to defraud, &c.
Not to extend to bona fide conveyances
or tmb,·cqucnt bona fide purchasers.
Mortgage or deed of trust to personal
property not valid, unle::;s delivered
and the deed recorded.
Preceding section not to defeat contracts of bottomry, respondentia,
&c.
Every sale of goods and chattels declared to be void without a change
of possession, &c.
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Be it enacted by the Gover·1w'1· and Legislative Assembly of the Territory
of Kansas, as follows:
SECTION 1. Every deed of gift and conveyance of goods and chattels,
in trust, to the use of the person RO making such deed of gift or conveyance, is declared to be void as against creditors, existing and subsequent, and purchasers.
SEc. 2. Every conveyance or assignment, in writing or otherwise,
of any estate or interest in lands, or in goo~s and chattels, or in things
in action, or of any rents and profits issuing therefrom, and every
charge upon lands, goods, or things in action, or upon the rents and
profits thereof, and every bond, suit, judgment, decree, or execution,
made or contrived with the intent to hinder, delay, or defraud creditors of their lawful actions, damag~, forfeitures, debts, or demands,
(or to defraud or deceive those who shall purchase the same lands, tenements, or hereditaments, or any rent, profit, or commodity issuing
of them,) shall be from henceforth deemed and taken as against said
creditors and purchasers, prior and subsequent, to be clearly and utterly
void.*
SEc. 3. No such conveyance or charge shall be deemed void, i11 favor
of a subsequent purchaser, if the deed or conveyance shall have been
duly acknowledged, or proved and recorded, or the purchaser have
actual notice thereof at the time of the payment of the purchase
money, unless it shall appear that the grantee in such conveyance) or
person to be benefited by such charge, was party or privy to the
fraud intended.
SEC. 4. Every gift of goods, chattels and slaves, and all other conveyances of the same, not for a consideration deemed valuable in law,
shall be void as against all creditors and purchasers, unless possession
shall really and bona fide accompany such gift or conveyance, or unless.
the same be, by will, duly proved and recorded, or by deed in writing
acknowledged or proved, and rec0rded in the county in which the:
t; A debtor may prefer one creditor to another, and mfty transfer his property to one_,.
and leave the other wholly unpaid. Sibley vs. Hood, 3 Missouri Rep., 2.90 ; Bell vs.
Thompson, 3 Mh;souri Rep., S4:. A general assignment to a trustee, withou.t a schedule
of the property conveyed, or of the creditors provided for, will be good and cffcctnal;
Deaver vs. Sava,ge et al., 3 Missouri Rep., 252. If A purchase of B, fo:r a valuable considemtion, to secure himself, his purchase will be good, although he knew at the time
that B was greatly indebted, and in insolvent circumstances ; Sibley vs.. Hood, 3 Missouri
Rep., 290. To irnpeach a voluntary conveyance as fraudulent, it must be shown that the
grantor was largely indebted at the time the conveyance was made; Baker vs. ·w elch, 4
Mis ouri Rep., 484. A deed of assignment by a debtor, giving a preference to some creditors, and directing the balance to be distributed ratably among the remaining creditors, provided they will ex<'cutc a r 'lea,c:;e, is fraudulent and void. Swearingen vs. Slicer, 5 Missouri Rep., 241 ; Brown vs. Knox, Boggs & Knox, G Missouri Rep., 302 ; Drake vs. Hogers
etal., 6 Missouri Hcp., 317; Crow & 'l'evis vs. Ruby, 5 Missouri Rep., 4:8±. The validity
of a deed of assignment cannot be questioned uy those creditors who volunt.:'trily become
parties, although it may be void as to other creditors; Burrows & Jennings vs. Alter, 7
Missouri Rep., 42,! . 'l'hc assent of creditors to a deed of assignment will, in general, be
presumed ; Duvall et al. vs. Haisin et al., 7 Missouri Rep., 449. Endorsers are viewed as
creditors, and an assignment for their security is valid, though no payment has been made
by them; ibid. The want of a schedule docs not invalidate a deed of assignment ; ibid.
One impeaching a conveyance on the ground of fraud, must show his right to do so·
Wright vs. Crockett, 7 :\iis ouri Hcp., 125.

Ex. Doc. 23-- 21
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donor or grantor resides, (if he does not reside in this Territory, then
in the county in which the property is,) in such manner as conveyances of lands are, by law, directed to be acknowledged or proven, and
recorded.*
SEc. 5. When any goods or chattels, or slaves- 7 shall be pretended
to have been loaned to any person, with whom, or those claiming
under him, possession shall have remained for the space of five years,
without demand made, and pursued by due process of law, on the part
of the pretended lender ; or when any reservation or limitation shall
be pretended to have been made of any use of property by way of condition, reservation, or remainder, or otherwise, in goods and chattels,
the possession whereof shall have remained in another, the same shall
be taken, as to all creditors and purchasers of the person so remaining
in possession, to be void, and that the absolute property is with the
possession, unless such loan, reservation or limitation of use or propei-ty was declared, by will or deed in writing, proved or acknowledged,
and recorded as required by the preceding section. t
SEc. 6. No conveyance, required by either of the two preceding
sections to be recorded, shall be valid or binding, except between the
parties and their legal representatives, until the same shall have been
deposited in the recorder's office for record; and, even then, if made
with intent to defraud prior creditors or purchasers, shall be void
against such creditors and purchasers.
SEc. 7. This act shall not extend to any estate or interest in any
lands, tenements or hereditaments, goods or chattels, or any rents,
profits or commons out of the same, which shall be upon valuable
consideration, and bona fide and lawfully conveyed; nor shall it be
construed to avoid any deed as against any subsequent bonafide purchaser from the grantee, for valuable consideration, and without any
notice offraud,
SEc. 8. No mortgage or deed of trust of personal property hereafter
m.ade shall be valid against any other person than the partjes thereto,
unle.ss possession of the mortgaged or trust property be delivered to,
and r,etained by, the mortgagee or trustee, or cestui que trust, or unless the mortgage or deed of trust be acknowledged or proved, andre.corded in the county in which the mortgagor or grantor resides, in
such manner as conveyances of lands are by law directed to be acknowledged or pro-ved and recorded.
;;:; Deeds for lands must be recorded jn the county in which they arc situate. If a donor
of chattels resides in one county, and the chattels are in another, in what county must
the deeds uc recorded? The alteration made removes all doubt about this matter. If
the vendor or mortgagor remains in possession of chattels after sale or mortgage, it is not
fr;1ud per se, but is a circumstance to be left to the jury, who, froPl all the evidence, will
determine whether the transaction be fraudulent or not. Shepherd vs. Trigg, 7 Missouri
Rep., 151 ; Ross vs. Crutsinger, ibid., 24:5 : overruling the cases of Rochblave vs. Potter, 1
Missouri Rep., 561; Foster et al. vs. Wallace, 2 Missouri Rep., ~3.1; Sibley vs. Hood, 3
M.issouri Rep., 290; King t•s. Bailey, 6 Missouri Rep., 576. A purchaser from a person
not a party to a conveyance, but haying only the possession of the property in right of
another, aud not deriving title under the conveyance, is not embraced withiP. this section ; ,Allison vs. Bowles, 8 Missoud Rep., 34:6.
t A loan under thi section, though void, after fj.ve years' possession, against the cred.
itors and purchasers of the person ·i·emaining in possession, is, nevertheless, valid between
th.e pa;rties thento ·; Sm.o.ott vs. Wathen, administrator, &c., 8 Missouri Rep. 522,
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SEc. 9. Nothing contained in the preceding section shall avoid or
defeat any contract of bottomry, respondentia, nor any transfer or
assignment or hypothecation of any boat, vessel, ship or goods, at sea
or abtoad, if the mortgagee, trustee, or cestui que trust, shall take possession of such boat, vessel, ship or goods, as soon as may be after the
arrival there >f within this Territory.*
SEc. 10. Every sale made by a vendor of goods and chattels in his
posseesion, or under his control, unless the same be accompanied by
delivery in a reasonable time, (regard being had to the situation of
the property,) ami be followed by an actual and continued change of
the possession of the things sold, shall be presumed to be fraudulent
and void, as against the creditors of the vendor or subsequent purchasers in good faith, and shall be conclusive evidence of fraud) unless
it shall be made to appear to the jury, on the part of the persons
claiming under such sale, that the same was made in good faith, and
without any intent to defraud creditors or subsequent purchasers.
This act to take effect and be in force from and after its passage.

CHAPTER LXXIV.
FREEDOM.

An Act to enable persons held in slavery to sue for their freedom.
§ 1. Persons held in slavery permitted to § 8. Failing to enter into recognizance,
sue for their fi·eedom.
2. If the petition contains sufficient matter to authorize suit, what orders
the court shall make.
3. Orders to be endorsed on petition, &c.
4. In case of restraint, &c., or severe
treatment, court or judge to cause
the petitioner to be brought up by
warrant.
5. Warrant for that purpose to be directed to sheriff; what it shall contain.
6. How and where to be executed.
7. Petitioner brought before court or
judge, person in whose possession
he was found to enter into recognizance ; condition thereof.

9.
10.
11.
12.
13.
14.
15.
16.

petitioner to be hired out. Bond
to be taken ; condition of the bond.
Form of the action to he commenced.
The declaration, and what averment
it shall contain.
How and what defendant may plead.
Plaintiff required to prove his freedom, when.
Judgment of liberation, &c.
Plaintiff shall not recover damages.
Appeal or writ of error allowed.
Sheriff to collect proceeds of hire of
petitioner, and loan them out at
interest. To take bond and security, &c.

Be it enacted by the Governor and Legislative Assembly of the Territory
of Kansas, as follows :
SECTION 1. Any person held in slavery may petition the district
court, or judge thereof in vacation, for leave to sue, as a poor person,
in order to establish his right to freedom, and shall state in his petition
the ground on which his claim to freedom is founded.
SEc. 2. If, in the opinion of the court or judge, the- petition con-

o 2 Kent, in note, p. 526; and see the

s~.me

book, p. 530r in note.
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tains sufficient matter to authorize the commencement of a snit, the
court or judge shall make the following orders: First, that the peti·
tioner be allowed to sue, on giving security, satisfactorily, to the clerk,
for all costs that may be adjudged against him or her ; Second, an
order that such person have reasonable liberty to attend his counsel
and the court, as occasion may require; that he be not removed out
of the juris diction of the court, and that he be not subject to any severity on account of his application for freedom.
SEc. 3. Both orders shall be endorsed on the petition, and a copy
of them endorsed upon the writ and served therewith, and in the same
manner.
SEc. 4. If the court or judge is satisfied at the time of presenting
t.he petition, or at any time during the pendency of the suit, that the
petitioner has been or is about to be restrained by any person of the
reasonable liberty of attending his counsel and the court, or is about
to be removed out of the jurisdiction of the court, or that h e has been
or is about to be subjected to any severity on account of his application
for freedom, t~e court or judge shall cause the petitioner to be brought
up by a warrant, under the seal of the court or hand of the j udge.
SEc. 5. The warrant may be directed to the sheriff of any county,
and shall command the officer to seize the petitioner wherever he may
be found, and bring :him before the court or judge, and to summon the
person in whose possession he is found to appear before the court or
judge, on a day and at a place therein specified.
• SEc. 6. The warrant may be executed , by the officer to whom it is
directed, in any county in the Territory.
SEc. 7. Wh en the petitioner is brought before t he court or judge,
the person in whose possession he is fou n d, or his agent, shall enter
into a recognizance to the Territory of Kansas, wit h sufficient securities, conditioned that the petitioner shall, during the pendency of the
suit, have reasonable liberty of attending his counsel and the court;
that he shall not be removed out of the jurisdiction of the court where
the suit is to be brought, or is pending, and that he shall not be subjected to any severity on account of his application for freedom; which
recognizance shall be filed in the court, and be a record thereof.
SEc. 8. If the person, or his agent, faH to enter into the recognizance, the court or jlJ.dge shall make an order that the sheriff take
possession of the petitiop~r and hire him out to the best advantage,
from time to time, during the pendency of the suit, and take a bond
from the hirer, payable to thit Territory of Kansas, in such penalty as
the ~ourt or judge shall in the order direct, and with such security as
the sheriff approves, conditioned ~s in the recognizance of the defendant, and further conditioned that the hirer will pay the hire to the
sheriff, and return the petitioner at the expiration of the term for
which he is hired, or as soon as the action i~ determined.
SEc. 9. 'rae action to be brought under tij,e ~eave given shall be an
action of trespass for false imprisonment, and shall be instituted in the
name of the petitioner against the person holding him in slavery or
.claiming him as a slave.
SEc.. 10. rrhe declaration shall be in the common form of a declaration for false imprisonment, and shall contain an averment that the
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plaintiff, before and at the time of committing the grievance, was, and
still is, a free person, and that the defendant held, and still holds, him
in slavery.
SEc. 11. The defendant may plead as in other like cases, or he may
plead the general issue and give any special matter in evidence.
SEc. 12. If the plaintiff be a negro or mulatto, he is required to
prove his right to freedom.
SEc. 13. If the plaintiff's right to freedom be established, judgment of liberation shall be given in his favor against the defendant,
and all persons claiming under him, by title derived after the commencement of the suit.
SEc. 14. In actions prosecuted under this act, the plaintiff shall
not recover any damages.
SEc. 15. Either party to the suit may have a writ of error, or appeal to the supreme court; and an appeal or writ of error taken by the
plaintiff shall operate as a supersedeas, without any recognizance.
SEc. 16. If the sheriff hire out a person suing for his freedom, as
provided in the eighth section of this act, he shall collect the proceeds
of such hire, and, from time to time, loan out the same at an interest not
less than six nor more than ten per centum per annum, and take from
the loanee a bond or note, with security, for the payment of the principal sum and interest; and when the suit is ended, such sheriff shall
deliver such bond or note to the person entitled to the same.
. This act to take effect and be in force from and after its passage.

CHAPTER LXXV.
FUGITIVES FROM OTHER STATES OR TERRifORIES •

.An .Act relative to jug1:tives from other Territories or States.
§ 1. Upon demand regularly made, gover- § 12. Circuit court may dischaTge OT detain
2.

3.
4.

5.
6.

7.
8.
!l.

10.

11.

nor to issue his warrant. To whom
directed.
What shall he set forth in the warrunt.
Where and how warrant to be executed. Power and duty of the person to whom it is directed.
Officer may confine person in jail,
when. Keeper to recci ve him, &c.
Expem;es to be paid out of the TerritoriaJ treasury.
Person cha.rged on oath of another,
1lceing from another State for crime,
warmnt to issue.
On examinatio11, the party charged
Ill:t) he committed to jail or bailed.
Procee<lings on examination. Copy
of exmnination to be sent to the
g-overnor.
Duty of governor.
Ofl'en<lcr to be delivered up on demand.
If at Jarg' on bail, sheriff authorized
to take him.

accused, when.
13. Not to be kept in prison, &c., beyond
the end of second term after arrest.
14. Recognizance, if forfeited, shall inure
to the Territory.
15. Bond and security for costs to be taken from the prosecutor.
16. Costs may be collected by fee-bills.
Duty of sheriff, &c.
17. If not paid execution to issue, when.
18. Clerk may sue on bond for the recovery of costs and charges.
19. Warrant to arrest fugitives from service from other States, " 'hen to issue. Command of warrant.
20. What proof shall entitle a person to
such warrant.
21. Such warrant, how executed.
22. Court or magistrate how to proceed
when such fugitive is brought before them.
23. Persons charged may be discharged,
when.

326

FUGITIVES.

§ 24. If a runaway slave, he shall be com- § 28. No person to remove fugitive from
mitted to jail, &c.
25. If person charged is discharged, remedy against claimant.
26. Proceedings, if it appear that claimant is entitled to the seryices of
the fugitive. Certificate to be
granted, form thereof.
27. Authority of claimant under the certificate.

this Territory, unless by the provisions of this act.
29. Penalty for violating preceding section.
30. Fees and expenses, how paid in proceedings against fugitives from service, &c.

Be it enacted by the Gove1·nor and Legislative Assembly of the Territory
of Kansas, as follows :
SECTION 1. Whenever the executive of any other State or Territory
shall demand of the executive of this Territory any person as a fugitive from justice, and shall have complied with the requisites of the
act of Congress in that case made and provided,* it shall be the duty
of the exec"Q.tive df this Territory to issue his warrant, under the seal
of the Territory,t directed to any sheriff, coroner, or other person
whom he may think fit to intrust with the execution of such warrant.
SEc. 2. The warrant shall authorize the officer or person to whom
it is directed to arrest the fugitive anywhere within the limits of this
Territory and convey him to any place therein named, and shall
command all sheriffs, coroners, constables, and other officers to whom
the warrant may be shown, to aid and assist in the execution thereof.
SEc. 3. Every warrant so issued may be executed in any part of the
Territory, and the officer or person to whom it is directed shall have
the same power to command assistance therein, and in receiving and
conveying to the proper place any person duly arrested by virtue
thereof, as sheriffs and other officers by law have in the execution of
civil or criminal process directed to them, with like penalties on those
who refuse their assistance.
SEc. 4. The officer or person executing such warrant may, when
necessary, confine the prisoner arrested by him in the jail of any
county through which he may pass in conveying such prisoner to the
place commanded in the warrant, and the keeper of such jail shall
receive and safely keep such prisoner until the person having him in
charge shall be ready to proceed on his route.
SEc. 5. 'rhe expenses which may accrue under the foregoing sections
of this act, being first ascertained to the satisfaction of the executive,
shall, on his certificate, be allowed and paid out of the Territorial
treasury.
SEc. 6. WheneYer any person within this Territory shall be charged,
on the oath or affirmation of any credible witness, before any judge
or justice of a court of record) or a justice of the peace, with the commission of any crime in any other State or Territory of the United
States, and that he fled from justice) it shall be lawful for the judge
or justice to issue his warrant for the apprehension of the party
ch~rged.
'' Vide act of Congress, February 12, 1793, and the act of 1850, known as the fugitive
slave law.
t Vide Vanad vs. Sheriff of St. Louis county, 2 Missouri Rep., 24:.
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SEc. 7. If, upon examination, it shall appear to the judge or justice
that the person charged is guilty of the crime alleged, he shall commit him to the jail of the county; or, if the offence is bailable, take
bail for his appearance at the next term of the dil:ltrict court in the
county.
SEc. 8. The judge or justice shall proceed in the examination in the
same manner as is required when a person is brought before such
officer charged with an offence against the laws of this Territory, and
shall reduce the examination to writing, and make return thereof as
in other cases, and shall, also, send a copy of the examination and
proceedings to the governor of this Territory without delay.
SEc. 9. If, in the opinion of the governor, the examination contains
sufficient evidence to warrant the finding an indictment, he shall
forthwith notify the executive of the State or Territory in which the
crime is alleged to have been committed, of the proceedings against
the person arrested, and that he will be delivered on demand, without
requiring a copy of an indictment to accompany the demand.
SEc. 10. When a demand shall be made for the offender, the governor shall forthwith issue his warrant, under the seal of the Territory,
to the sheriff of the county wherein the party charged is committed
or bailed, commanding him to surrender the accused to such messenger
as shall be therein named, to be conveyed out of the Territory.
SEc. 11. If the accused shall be at large, on bail or otherwise, it
shall be lawful for the sheriff to arrest him forthwith, anywhere
within the Territory, and to surrender him agreeably to the command
of the warrant.
SEc. 12. In all cases where the party shall have been admitted to
bail, and shall appear according to the condition of his recognizance"'
and he shall not have been demanded, the district court may discharge
the cognizance or continue it, according to the circumstances of the
case, such as distance of the place where the offence is alleged to have
been committed, the time since the arrest, the nature of th.e evidence,
and the like.
SEc. 13. In no case shall the party be kept in prison or held to bail
beyond the end of the second term of the district court after the arrest; and if no demand is made for him within that time, he shall be
discharged.
SEc. 14. When any such recognizance shall be forfeited, it shall
inure to the benefit of the Territory.
SEc. 15. When a complaint shall be made against any person, as
proviclecl by this act, the judge or justice shall take from the prosecutor a bond to the clerk of the district court, with sufficient security,
to secure the payment of the costs and expenses which may accrue by
occasion of the arrest and detention of the party charged, which bond
shall be certified and returned with the examination to the office of
the clerk of the district court.
SEc. 16. Upon the determination of the proceedings in that court,
the clerk may issue fee-bills, which shall be served on the principal
and securities in the bond by the sheriff, in the same mann~r as other
fee-bills; for which service the sheriff shall be allowed the same fees
as for serving notices.

328

FUGITIVES.

SEc. 17. If the costs and charges are not paid on or before the first
day of the next term of the district court, nor any cause shown why
they should not be pai<.l, the clerk may issue execution for the same
against the parties on whom the fee-bills were served.
SEc. 18. Nothing in the two preceding ~ections shall be construed
to prevent the clerk from instituting suit on such bond, for therecovery of the costs and charges.
SEc. 19. Whenever any person legally held to labor or service, in
any State or Territory of the United States, shall escape into this
Territory, the person entitled to the services of such fugitive, or the
agent of such person duly authorized by him, upon making due proof
of such title to any court of record, or any judge or justice thereof,
or a justice of the peace, shall be entitled to a warrant, directed to the
sheriff of the county where such justice shall be, commanding him to
take the body of such fugitive, and have him before the court or
magistrate issuing the warrant, on a day to be therein specified.
SEc. 20. The proof to entitle any person to such warrant shall be
by affidavit, setting forth, particularly, the ground of such claim to
the services of such fugitive, the time of escape, and where he then is.
SEc. 21. The officer to whom such warrant shall be directed and
delivered shall execute the same by arresting and taking the body of
such fugitive, and bring him before the court or magistrate before
whom such writ shall be returnable.
SEc. 22. The court or magistrate shall proceed to hear the allegations and proofs of the parties, and shall, if required, allow a reasonable time to either party to procure further necessary proof, and in
such case may commit such fugitive to the custody of the sheriff of
the county for safe-keeping; or may take bond to the claimant in such
l1enalty as shall be deemed reasonable, with sufficient securities, conditioned that such fugitive shall appear before the court or magistrate at a time and place therein specified, to abide the order an~ decision of the court or magistrate in relation to the claim.
SEc. 23. If, upon the hearing of the parties and witnesses, the
court or magistrate shall be satisfied that the claimant is not entitled
to the service of such person, he shall be discharged, except in the
ca8e hereinafter next mentioned.
SEc. 24. If it appear that the person so arrested and brought before the court or magistrate, is a runaway slave, not the property of
the claimant, the court or magistrate shall commit such slave to the
jail of the county, there to be dealt with in all respects as by law is
provided in cases of runaway slaves.
SEc. 25. When any person is discharged by the court or magistrate, the person at whose instance he was arrested shall pay him
one hundred dollars, the costs and expen~es incurred by him, and all
damages he may have sustained.
SEc. 26. If it shall appear that the claimant is entitled to the services of such fugitive, the court or magistrate before whom such hearing shall be had shall grant to the claimant a certificate, stating that
it satisfactorily appears that such fugitive (who shall be particularly
described in the certificate by his name, age, and personal appearance) doth owe service or labor to the claimant, (naming such person
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and his place of residence,) and thereby allowing such person or hi~
agent (to be also named in the certificate) to take such fugitive and
convey him to the place of residence of the person entitled to his
labor or service, and such fugitive shall thereupon be delivered to
f'UCh claimant or to his agent duly appointed for that purpose.
SEc. 27. Such certificate shall authorize .the claimant, or his agent
therein named, to remove such fugitive, without any unnecessary
delay, through and out of the Territory, to the place of residence of
the claimant.
SEc. 28. No person shall take or remove any such fugitive from
this Territory, or do any act towards such removal, unless authorized
so to do pursuant to the prov.isions of this act.
SEc. 29. Every person violating the provisions of the last preceding section, shall forfeit and pay five hundred dollars to the aggrieved party.
SEc. 30. The fees and expenses incurred in proceedings herein
authorized against any fugitive from labor or service, shall be paid
by the person at whose instance the proceedings are instituted, before
any warrant shall issue or other service Tendered for which a fee is
chargeable, except that, when such fugitive is committed as a runaway slave, the costs of commitment and detainer shall be paid in the
same manner as like expenses under the law concerning runaway
slaves.
This act to take effect and be in force from and after its passage.

CHAPTER LXXVI.
GAMING.

An Act concerning gaming.
§ l. Money or property lost at gaming may
2.
3.
4.
5.
6.

be recovered, &c.
How the plaintiff shall declare in an
action for the recovery.
Heirs, &c., may have the remedy.
Judgments, conveyances, bonds, &c.,
founded on gaming consideration,
declared to be void.
Assignments of such bonds, &c., shall
not affect the defence.
If minor or apprentice lose money in
a grocery or dram-shop, parent,
master, &c., may recover the same.

§

7. Defence, how pleaded, &c.
8. In suits before justices, defendant may
be called on to answer, &c.
9. Answer not evidence ori indictment.
10. Betting on elections declared gaming.
11. Stake-holder liable to the party who
placed the money in his hands.
Delivery to winner' no defence.
12. Action to be commenced within three
months.

Be it enacted by the Governor and Legislative Assembly of the Ter~
ritory of Kansas, as follows :
SECTION 1. Any person who shall lose any money or property at any
game,* or gambling device, may recover the same by action of debt,
if money; if property, by action of trover, replevin, or detinue.
•::• Horse-racing is a game within the meaning of this act; Shropshire vs. Glascock &
Garner, 4 Missouri Rep., 536 ; Boynton vs. Curle, 4 ibid., 599. Betting on the presidential election is not; Stapleton vs. Benson, 8 Missouri Rep., 13 ; Tompkins, J., dissenting.
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SEc. 2. In such action it shall be sufficient for the plaintiff to declare generally, as in action of debt for money had and received by
the defendant to the plaintiff's use, or as in action of detinue or trover, upon a supposed finding, and the detaining or converting the
property of the plaintiff to the use of the defendant, whereby an
action hath accrned to the plaintiff, according to the form of this act,
without setting forth the special matter.
SEc. 3. The heirs, executors, administrators and creditors of the
person losing may have the same remedy against the winner as is
provided in the preceding section.
SEc. 4 . .All judgments, conveyances, bonds, bills, notes and securities, when the consideration is mon..ey or property won at any
game or gambling device, shall bt> void, and may be set aside and
vacated by any court of equity upon bill filed for that purpose by the
person so granting, giving, entering into, or executing the same, or
by his executors or administrators, or by any creditor, heir, devisee,
purchaser, or other person interested therein.*
SEc. 5. The assignment of any bond, bill, note, judgment, conveyance, or other security, shall not affect the defence of the person
executing the same.
SEc. 6. If any minor or apprentice shall lose any money or property in any grocery or dram-shop, by betting at cards, or any
other gambling device, or by any bet, wager or hazard whatever,
the parent or guardian of such minor, or the master of such apprentice, may sue for and recover from the keeper of such grocery or
dram-shop such money or property) or the full value thereof, so lost
by such minor or apprentice.
SEc. 7. Any matter of defence under this act may be specially
pleaded, or given in evidence under the general issue.
SEc. 8. In all suits under this act, before a justice of the peace,
the plaintiff may call in the defendant to answer on oath any interrogatory touching the ··case; and if the defendant refuse to answer,
the same shall be taken as confessed.
SEc. 9. Such answer shall not be admitted as evidence against
such person in any proceeding by indictment.
SEc. 10. Bets and wagers on any election authorized by the constitution and laws of this Territory, are gaming within the meaning of
this act.
SEc. 11. Every stakeholder who shall knowingly receive any
money or property, staked upon any betting declared gaming by the
provisions of this act, shall be liable to the party who placed such
money or property in his hands, both before and after the termination
of such bet; and the delivery of the money to the winner shall be no
defence to any action brought by the losing party for the recovery
thereof: Provided, that no stakeholder shall be liable afterwards,
unless a demand has been made of such stakeholder of the money or
property in his possession previous to the expiration of the time
agreed upon by the parties for the determination of the bet or wager.
~ Vi'de Waddle vs. Loper, 1 Missouri Rep. , G35 ; Collins vs. Lee & Parker , 2 ibid., 16;
Wilkerson vs. Whitney, 7 Missouri Rep., 295.
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SEc. 12. Any action for money or property, brought under this
act, shall be commenced within three months from the time the right
of action accrued, and not afterwards.
This act to take effect and be in force from and after its passage.

CHAPTER LXXVII.
GAMING.

An Act to prevent the sale of intoxicating liquors and games of chance
within one mile of the Shawnee ldanual Labor School, in the Territory of Kansas.
·

I

§ 1. No intoxicating liquor of any kind § 3. Penalty prescribed.
shall be sol<l.
2. No games of chance shall be played.

4. Information and prosecution.

Whereas, the legislative assembly of the Territory of Kansas is
now convened at the Shawnee Manual Labor School, by and through
the kindness of Reverend Thomas Johnson, and said place being the
property of the Methodist Episcopal church south, and designed as a
place for the religious as well as literary training of youth, a proper
respect for the generous principal of this school, and for the church
of God, requires at our hands some action for the government of this
body, consistent with the relations we hold with the above: therefore,

Be it enacted by the Governor and Legislative Assembly of the Territory of Kansas, as follows :
SECTION 1. That from and after the passage of this act no intoxicating liquor, of any kind whatever, shall be sold within one mile of
the Shawnee Manual Labor School during the sitting of this present
legislative assembly, to wit, until after the first day of September
next.
SEc. 2. That no games of chance, of any kind whatsoever, with
cards, dice, or other things, shall be played within the limits aforesaid.
SEc. 3. That any person or persons who shall be found guilty of
selling, or offering for sale, any intoxicating liquors, as aforesaid, or
who shall be found guilty of playing at cards, dice, or other thing,
for money or stake of any kind whatsoever) shall, upon conviction
thereof before tl1e judge of the second judicial district of the Territory
of Kansas, be fined not exceeding fifty dollars, or imprisoned not
more than sixty days, at the discretion of the said court.
SEc. 4. That upon information under oath or affirmation to the said
judge of the court aforesaid, that any person or persons has or have
been guilty of violating any of the provisions of this act, the said
judge shall forthwith issue a warrant of arrest directed to the marshal of the said erritory, who shall bring the person or persons
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before the said judge immediately, if he or they be found within this
Territory; and if the judge aforesaid shall find that the person or
persons is or are guilty of violating the provisions of this act, after a
fair and impartial trial, (by jury, if the offender or offenders desire
it,) he shall thereupon proceed to pronounce the penalty provided by
this act.

CHAPTER LXXVIII.
GUARDIANS AND CURATORS.

An Act concerning guardians and curators.
ARTICLE I.-Appointment of guardians and curators; their duties and
responsibilities.
!I.-Proceedings on removal of property of non-resident
wards.

ARTICLE I.

Appointment of guardians and curators; their duties and responsibilities.

§ 1. Who shall be natural guardian of § 10. Court to order transcript of all prochildren, &c.
2. When court shall appoint a guardian.
Minors over fourteen years to choose
their own guardians.
3. Officers having knowledge of a minor
without a guardian shall report to
the court ; the court shall appoint
a guardian.
4. Court to notify minor over the age of
fourteen to appear and choose a
guardian, when.
5. Court shall approve the choice of such
guardian, when, &c.
6. When a minor is entitled to an estate
not derived from parent, and parent
is incompetent or mismanaging it,
court shall appoint a curator, when,
&c.
7. Court may appoint a curator of the
estate different from the guardian,
&c., when. Guardians and curators
to prosecute and defend suits, &c.
8. Minors, on attaining the age of fourteen, may choose another guardian,
&c.
9. If guardian, &c., so chosen or appointed, reside in a different county, &c., court may order r emoval of
proceedings.

11.
12.
13.
14.

15.
16.

17.
18.
19.
20.
21.

ceedings to be delivered to last appointed guardian or curator, when.
Jurisdiction of court, &c., in such
case.
What appointment of guardian shall
specify.
Powers of guardian.
Married woman shall not be guardian
or curator ; marriage shall operate
as a revocation of her appointment.
Non-resident not to be guardian or
curator ; removal from the Territory a revocation.
No clerk or judge of probate court
shall be guardian, &c.
Minor shall not be committed to guardianship of person of different religion from his parents.
Guardians and curators to be twentyone years of age; shall give bond;
condition thereof.
Duty of guardians and curators to
make an inventory, &c.
Esta.tc to be appraised.
What estate shall not be appraised.
Proceedings in case of embezzling minor's property.
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§ 22. Conrt to order the proper education § 28. Curators of wards living out of this
23.

24.

25.
26.
27.

of minors ; may make appropriations, &c.
Money of minors to be loaned out,
how ; if it cannot be loaned, guardian and curator responsible for the
principal, &c.; interest, when payable, &c.
Guardians and curators to make annual settlements; how made and
conducted ; on failure, liable to be
attached, &c.
Receipts, &c., given by guardians and
curators valid.
Minors without sufficient estate, &c.,
to be bound apprentices, &c.
When wards die, leaving an estate,
duty of probate ·court.

29.
30.
31.
32.
33.
34.

Territory to make settlement with
the guardians of said wards.
Minors shall acknowledge satisfaction
of record, when; court may enter
discharge, when.
Duration of office of guardian and curator. To continue until ward is
of age.
Guardian, &c., may resign, or be removed.
Testamentary guardian may be appointed.
Failing to accept of the guardianship,
&c., court may appoint a guardian.
Compensation of guardians and curatoi·s.

Be it enacted by the Governor and Legislative Assembly of the Territory of Kansas) as follows:
SECTION 1. In all cases, not otherwise provided for by law, the father, while living, and after his death, and when there shall be no
lawful father, then the mother, if living, shall be the natural guardian of their children, and have the custody and care of their persons,
education, and estates ; and when such estate is not derived from the
parent acting as guardian, such parent shall give security, and account as other gardians.
SEc. 2. If a minor have no parents living, or the parents be adjudged, according to law, incompetent or unfit for the duties of guardian,
the probate courts, in their respective counties, shall appoint guardians to such minors under the age of fourteen years, and admit those
over that age to choose guardians for themselves, subject to the
approval of the court.
SEc. 3. Whenever any judge of a probate court, justice of the peace,
sheriff, or constable, shall have knowledge that there is, within his
county, any minor without any legal or natural guardian, he shall
communicate the fact, with the name and usual residence of the minor,
by a report in writing, to the probate court, and the court shall thereupon proceed to appoint a guardian as directed in the preceding section.
SEc. 4. Whenever it shall appear to the probate court that a minor
over the age of fourteen has no guardian, the court shall issue notice
to such minor to appear before them, at a s1ated time, to choose a
guardian, or that one will be appointed; and if such minor, on due
notice, shall neglect or refuse to appear, or to choose a guardian after
appearing, the court shall appoint one according to law, as if such
minor were under the age of fourteen years.
SEC. 5. If such minor appears and makes choice of a guardian, and
the court is satisfied that the person chosen is suitable and competent,
the appointment shall be made accordingly; but if the choice shall
not be approved by the court, they shall appoint some competent and
suitable person to be guardian, in the same manner as if the minor
was under the age of fourteen years.
SEC. 6. When a minor shall be entitled to, or possessed of, any
estate not derived from the parent who shall be the natur.al guardian
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at the time, and it shall be suggested to the court that such parent is
incompetent to the care of such estate, or is mismanaging or wasting
the same, the court may issue a notice to such parent to appear before
them at a stated time, to show cause why a curator should not be appointed or chosen ; and if, on due notice, no sufficient cause be shown,
the court shall appoint a curator for the management of such estate
for the minor, if under fourteen years of age, or, if over that age, admit the minor to choose one in the same manner, and subject to the
same restrictions, as above provided for the choice or appointment of
guardians for minors over that age.
SEc. 7. Whenever the court shall be satisfied that it will be for the
advantage of minors to appoint a curator of the estate different from
the guardian of the person, it shall be lawful to make such separate
appointment for minors under fourteen years of age, and to allow
those over that age to make such separate choice, subject to the approval of the court as heretofore directed ; and all guardians and curators shall be allowed to prosecute and defend for the minors, in all
matters committed to the care of such guardians and curators, respectively, without further admittance in the several courts of this Territory.
SEc. 8. A minor having a guardian or curator appointed by the
court, upon attaining the age of fourteen years, may choose another
guardian or curator befort' the proper court in the county of the minor's
residence; and if the court is satisfied that the person chosen is suitable
and competent, the appointment shall be made accordingly.
SEc. 9. If the guardian or curator so chosen or appointed reside in
a county different from that in which the former appointment was
made, the court may, on being satisfied that it will not be injurious
to the interest of the minor, order a removal of the proceedings to the
county in which the guardian or curator so chosen shall reside.
SEc. 10. On presenting a copy of such order to the court in which
the proceedings of the former guardianship or curatorship shall be,
that court shall order a transcript of all the proceedings, and all the
money, property, evidences of rights and titles, of which the latter
guardian or curator is entitled to the possession, to be delivered to
him or her, and the receipt of such latter guardian or curator shall be
a sufficient voucher for so much to the former one in the settlement of
hjs or her accounts. The court to which such removal shall be made
shall take jurisdiction of the case, place the said transcript of record,
and proceed to the final settlement of the case, as if the appointment
or choice had been made before them.
SEc. 11. Every appointment of a guardian shall specify whether it
be of the person of his ward, or of his person and estate.
SEc. 12. The guardian of the person, whether natural or legal,
shall be entitled to the charge, custody, and control of the person of
his ward, and the care of his education, support, and maintenance;
the curator shall have the care and management of the estate of the
minor, subject to the superintending control of the court; and the
guardian of the person and estate of the minor shall have all th~
powers, and perform all the duties, both of a guardian of the person
and a curator.
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SEc. 13. No married woman shall be, a guardian or curator of the
estate of a minor; and if any woman) after her appointment, marry,
the marriage shall operate as a revocation of her appointment; but a
married woman may be guardian of the person of a minor, and marriage, after appointment, shall not operate as a revocation thereof.
SEc. 14. No person, other than a resident of this Territory, shall be
appointed a guardian or curator ; and if, after his appointment, any
guardian or curator remove from this Territory, his appointment shall
be revoked, and proceedings had as in other cases of revocation.
SEc. 15. No clerk or judge of probate court shall be appointed a
guardian in the county where he resides during his continuance in
office.
SEc. 16. A minor shall not be committed to the guardianship of a
person of religious persuasion different from that of the parents, or
of the surviving parent of the minor, if another suitable person can
be procured, unless the minor, being of proper age, should so choose.
SEc. 17. All guardians and curators, appointed by the courts, or
chosen by the minors, under the sanction of the courts, shall be twenty-one years of age, and shall, respectively, before entering on the
duties of their office, give bond with security, to be approved by the
court before which they shall be appointed, to the Territory of Kansas,
for the use of the minors respectively, in double the value of the estate
or interest to be committed their care, conditioned for the faithful
discharge of their duties according to law; and the court shall have
power to order them to give supplemental security for the same
causes, in the same manner, and with like effect, as is authorized by
law in the case of administrators ; and in default thereof, or for other
good cause, to remove them, and appoint or admit the choice of others
in their ste&d. *
SEc. 18. It shall be the duty of every curator of an estate, and of
every guardian of the person and estate of a minor, to make a true
inventory of all the real estate, and of all the goods, chattels, rights,
and credits of the ward, that shall come to his possession or knowledge, and to return the same to the proper court at the first term
after any such estate ihall come to his possession or knowledge.
SEc. 19. Upon taking any inventory required by the preceding section, the personal estate and effects comprised therein, (except as in
the next section is provided,) shall be appraised in like manner as is
required in respect to the inventory of the personal estate of a deceased
testator or intestate.
SEc. 20. When any personal estate shall have been received from
an executor or administrator, and shall have been appraised, it shall
not be necessary for the guardian or curator to cause the same to be
appraised again, but he shall state, in his inventory of such estate,
the appraised value as it appears on the inventory of the executor or
administrator, and be held to account accordingly.
SEc. 21. Upon complaint) made on oath to any probate court having jurisdiction, by any guar~ian, c~rator or ward, or by any creditor,

to

o Devoe, guardian, vs. Pitman, 3 Missouri Rep., 130.
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or other person interested in expectancy, reversion, or otherwise,
against any person within the county suspected of having concealed,
embezzled, or conveyed away any of the money, goods, or effects of
the ward, the court may cite and examine such suspected person, and
proceed, as to such charge, in the same manner as is provided by law
respecting persons suspected of concealing or embezzling the effects
of a testator or intestate.
SEc. 22. The probate court shall order the proper education of
minors, according to their means, and for that purpose may, from
time to time, make the necessary appropriations of the money or the
personal estate of any minor; and, when the personal estate shall be
insufficient, or not applicable to the object, the court may order the
lease or sale of real estate, or so much thereof as may bP- requisite,
or that the same be mortgaged for not less than two-thirds of its real
va.lue, to raise the funds necessary to complete the education of such
IDlnOr.

SEc. 23. Guardians and curators shall put the money of minors intrusted to their care to interest upon mortgage, or other sufficient
security, for all sums under five hundred dollars, to be approved by
the court ; or they may, with leave of the court, and the assent of the
securities, retain the money in their hands, paying interest therefor;
but if no person be found to take the money upon interest, and the
guardian or curator should not choose to retain the same, paying interest, then they shall be liable for the principal only, until the same
can be put to interest. The interest, in such cases, shall be payable
annually; and, if not then paid, shall become part of the principal,
and bear interest as such, without the necessity of a new mortgage or
security, unless the court should deem such additional security to be
proper. Guardians and curators shall loan the money of minors at
the highest rate of interest that can be obtained, not exceeding ten
per cent. per annum, and shall account for all interest received, which
shall be charged in their annual settlements.
SEc. 24. Guardians and curators shall make annual settlements of
their accounts with the probate court in which their proceedings shall
be, beginning at the first term after the end of a year from their appointment or admission, respectively, and at each coTresponding
annual term) as nearly as may be, until their final settlement, and
shall give the same notice required of executors and administrators, of their settlements; and in such settlements, guardians having
the care of the education of minors shall make a statement, on oath,
of the application of all moneys directed by the court to be applied by
them to the education of their wards. Guardians and curators neglecting or refusing to make such settlements and statements, on oath,
as are herein required, shall be liable to be attached and imprisoned
until they make such settlements and statements ; the court first
making a rule on them, respectively, to show cause why they should
not be so proceeded against.
SEc. 25. Discharges, acquittances; and receipts given by guardians
and curators, during the continuance of their respective offices, for
any debts, rents, or other money or property, due to minors under
their care, shall be valid in favor of all persons who take them, witb-
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out fraud on their part, against such minors and their representatives;
but the guardians and curators, and their securities, shall be liable
to such minors) if such discharges, acquittances, or receipts be given
illegally, or for fraudulent purposes.
SEc. 26. Minors having no estate sufficient for their maintenance
and education, shall be liable to be bound apprentices by their guardians so appointed or chosen, in such manner as is provided by the
law respecting apprentices; and no indentures of apprenticeship shall
be affected by the minor exercising the right of choosing a guardian
or curator during the term of the apprenticeship ; but such minor
shall be allowed all reasonable time and opportunity to exercise such
right.
SEc. 27. Whenever a minor, having a guardian, dies possessed of
property, real or personal, no letters of administration shall be granted
on such estate; but the probate court shall proceed to distribute the
personal estate among those interested, by ordering the same to be
paid over by the guardian to the distributees.
SEc. 28. Whenever it shall be made to appear to the probate court
that any minor is not a resident of this Territory, and has a guardian
in another Territory or State, the court may authorize or compel the
curator of such minor to deliver over to such guardian all the property,
of which he may have the custody, belonging to such minor, and
make a full and perfect settlement of his curatorship with such guardian, and the receipt of such guardian shall fully discharge such curator, and his securities) from all liability on account of the property
so delivered to such guardian.
SEc. 29. Minors, having received all money and other estate due
from their guardians or curators, on the expiration of the guardianship or curatorship, shall acknowledge satisfaction of record in the
proper court; or if such minor) on due notice, neglect or refuse to
make such acknowledgment, or cannot be found in the county to be
served with notice, the court shall enter a discharge of such guardians
or curators on the record, and give them a certificate therefor.
SEc. 30. Every guardian or curator shall continue in office, unless
sooner dischq,rged according to law, until the ward, if a male, shall
arrive at the age of twenty-one years, and if a female, until her marriage or arrival at the age of twenty-one years, whichever shall first
happen.
SEc. 31. Any guardian or curator may resign his trust, or be removed from office, for like causes, in like manner, and with like
effect, as in the case of an executor or administrator.
SEc. 32. The lawful father of any minor, under the age of twentyone years·, may, by last will, appoint a guardian of the person of such
minor, who, if he accept, shall give bond and security, and be in all
things upon the same footing as guardians appointed by the court, or
chosen by the minor, except that the minor shall not be allowed to
choose another guardian upon arriving at the age of fourteen years,
unless the testamentary guardian declines to serve longer, and notify
the court thereof.
SEc. 33. If any testamentary guardian shall fail to notify the proper
court of his acceptance of the guardianship, and give bond and secuEx. Doc. 23--22
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rity within six months after the probate of the will, the court may
appoint a guardian as if no appointment had been made by the testator.
SEc. 34. The probate courts shall allow guardians and curators such
compensation as they may deem fit and reasonable.

ARTICLE II.
Proceedings on 1·e:moval of property of non-resident wards.

I

§ 1. Where guardian and ward are both § 2. On evidence produced of his appointnon-residents, and the ward has
property in this 'ferritory, such
guar<lian, on producllig satisfactory
proof, &c., may demand, or sue for,
and remove the same.

I

ment, bond, &c., the court may authorize the delivery of his ward's
property to such non-resident guardian. Resident guardian to be discharged. Proviso.

SEcTION 1. That in all cases where any guardian and his ward may
both be non-residents of this Territory, and such ward may be entitled to property of any description in this rrerritory' such guardian,
on producing satisfactory proof to the probate court of the proper
county) by certificates, according to the acts of Congress in such cases,
that he has given bond and security in the Territory in which he and
his ward reside, in double the amount of the value of the property,
as guardian, and it is found that a removal of the property will not
conflict with the terms or limitations attending the right by which
the ward owns the same, then any guardian may demand, or sue for,
and remove any such property to the place of residence of himself
and ward.
SEc. 2. That when such non-resident guardian shall produce an exemplification from under the seal of the office (if there be a seal) of
the proper court, in the Territory of his residence, containing all the
entries on record in relation to his appointment, giving bond, &c., and
authenticated as required by act of Congress as aforesaid, the probate
court of the proper county in this Territory may cause suitable orders
to be made, discharging any resident guardian, executor, or administrator, and authorizing the delivering and passing over of such property: and also requiring receipts to be passed and filed, if deemed advisable: Provided, the benefits of this act shall not be extended to
the citizens of any Territory or State in which a similar act does not
exist, or may not hereafter be passed: ..And provided, also) in all cases
thirty days' notice shall be given to the resident guardian, executor,
or administrator, of the intended application for the order of removal;
and the court may reject the application, and refuse such order whenever it is satisfied it is for the interest of the ward that such removal
shall not take place.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXIX.
HABEAS CORPUS.

An Act regulating proceedings on writs of habeas corpus.

I. Of proceedings to obtain the writ, and the form thereof.
II. Of the service and return of the writ, and matters incident
thereto.
III. Of the hearing and other proceedings on the return.
IV. Miscellaneous provisions.

ARTICLE

ARTICLE I.
Of p1·occedings to obtain the writ, and the form thereof.
'

1. Who may prosecute a writ of habeas
corpus.
2. How and to whom application for
such writ shall be made.
3. What facts must be stated in the petition.
4. Must be verified by oath.
5. If confined on process, a copy thereof
must accompany the petition, or
facts shown in excuse.
6. Writs to be granted without delay in
cases where the party can be r elieved by the act.
7. When courts of record or judge of
the supreme or circuit court shall
issue writ without petition.
8. Writ to be issued in the name of the
Territory; to whom directed; what
it shall contain.

§ 9. Writ issned by a court to be under

10.

11.
12.
13.

the seal of the court, &c. Issued
by a judge, &c., to be signed by
him.
Name of the person claiming custody
of prisoner, and name of prisoner,
to be designated on the writ, and
how.
Shall be endorsed, '' By the habeas carpus act.''
Writ, though defective in form, to be
obeyed ; person served deemed the
person to whom directed.
Courts or magistrates may require
that the costs of bringing up prisoner and remanding him back be
paid by the petitioner. Amount
to be specified and endorsed on the
writ.
•

Be it enacted by the governor and legislative assembly of the Te'¥ritoty'
of Kansas, as follows:
SECTION 1. Every person committed, detained, confined, or rest:uained
of his liberty within this Territory, for any criminal or supposed
criminal matter, or under any pretence whatsoever, except when, according to the provisions of this act, such person can be neither discharged nor bailed, nor otherwise relieved, may prosecute a writ of
habeas corpus, as hereinafter provided, to inquire into the cause of
such confinement or restraint.
SEc. 2. Application for such writ shall be made by petition, signed
by the party for whose relief it is intended, or by some person in his
behalf, to some court of record, in term, or to the judge of the supreme or district court, or any judge of the probate court.
SEc. 3. The petition must state, in substance, by whom the party
for whom relief is prayed is imprisoned or restrained of his liberty,
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and the place where; naming both parties if their names are known,
or describing them if they are not; all the facts concerning the imprisonment or restraint, and the true cause thereof, to the best of the
know ledge and belief of the party; and if the imprisonment be alleged
to be illegal, the petition must also state in what the illegality consists.
SEc. 4. The facts stated in the petition must be verified by the oath
of the applicant or some other competent person.
SEc. 5. If the restraint or confinement is by virtue of any warrant,
order, or process, a copy thereof must accompany the petition·; or it
must appear by affidavit annexed thereto that, by reason of the prisoner being removed, or concealed, before the application, a demand
of such copy could not be made, or that such demand was made of the
person by whom the prisoner is confined or restrained, and a copy refused.
SEc. 6. Any court or magistrate empowered to grant any writ of
habeas corpus under this act, to whom such petition shall be presented,
shall grant such writ without delay, unless it appear from the petition
itself or the documents annexed that the party can neither be discharged, admitted to bail, nor in any other manner relieved under the
:provisions of this act.
SEc. 7. \Vhenever any court of record, or any judge of the supreme
;o.r district court, shall have evidence, from any judicial proceedings
had before them, that any person is illegally confined, or restrained
,of his liberty, within the jurisdiction of such court or judge, it shall
be the duty of the court or judge to issue a writ of habeas corpus for
·ms relief, although no application or petition be presented for such
.:writ.
SEc. 8. Every such writ of habeas corp1ts shall be in the name of the
Territory of Kansas, directed to the officer or person by whom the
party to be relieved is imprisoned or restrained of his liberty, com~manding him to have the body of the person detained or imprisoned,
together with the time and cause of such imprisonment and detention,
'before the court or judge, without delay, to do and receive what shall
then and there be considered concerning the person imprisoned or detained.
SEc. 9. All such writs, issued by a court, shall be under the seal of
the court by which they were a warded ; and if issued by a judge or
justice out of court, they shall be signed by the officer by whom they
were granted.
.
SEc. 10. On such writ, the person having the custody of the prisoner
may be designated either by his name of office, if he have any, or by
his own name ; or if both names be unknown or uncertain, he may be
described by an assumed appellation; and the person directed to be
produced may be designated by his name, or, if his name be uncertain
or unknown, he may be described in any other ·way, so as to designate
the person intended.
SEc. 11. To the end that no person may pretend ignorance therein,
every writ of habeas corpus issued under the provisions of this act shall
be endorsed with these words: "By the habeas corpus act."
SEc. 12. Such writs shall not be disobeyed for any defect of form,
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and any one who shall be served therewith shall be deemed to be the
person to whom it is directed, although it may be directed to him by
a wrong name or description, or to another person.
SEc. 13. The courts and magistrates allowing a writ of habeas corpus, may, in their discretion, require, as a duty to be performed, in
order to render the service thereof effectual, that the charges of bringing up the prisoner, and conveying him back, if remanded, shall be
paid by the petitioner; and in such case the court or magistrate shall,
on the allowance of the writ, specify the amount, which shall not exceed ten cents per mile, and the amount so to be paid shall be stated
in writing on the writ, signed by the clerk, if in term, or by the officer by whom the writ is awarded.

ARTICLE II.

Of the service and retum of the writ, and rnatlers incident theretc,

§ 1. Writ, how served.
2. If person on whom it is to be served
conceal himself, &c. , how served.
3. To be served, by whom.
4:. Service not deemed complete until
charges arc paid or tendered.
5. Duty of officer or person upon whom
such writ is served, to obey andreturn the same.
6. When and in what time return to be
made.
7. What facts to be stated in the return
of the officer, or the person upon
whom such writ is served.
8. Return to be signed ; in what case to
be verified by oath.
9. Body of the person for whose benefit
the writ was awarded, to be brought
before the court or magistrate,
when, &c.
10. Officer or person on whom writ is
served refusing to obey and make
return, without sufficient excuse,
&c., attachment to be issued ; to
whom directed; command thereof.

§ 11. Person so brought, to be confined in
jail until he comply with the writ,
&c.
12. If the delinquent be a sheriff, the attachment may be directed to the
coroner ; how he shall proceed.
13. Precept may also be issued to bring
the person for whose benefit the
habeas corpus was allowed before the
court.
14. In execution of the attachment or
precept, the sheriff may call to his
aid the power of the county.
15. Duty of person on whom the writ is
served to bring with the writ all
the examination and proceedings
in his hands, when the person in
his custody stands ch!:1.rged with a
criminal offence.
16. How to proceed if such examination
accompanied the commitment, &c.
17. If no examination has been filed by
the clerk, &c., committing magistrate to appear at the return of the
writ ; failing, attachment to issue.

SECTION 1. The writ may be served by delivering the same to the
officer or person to whom it is directed, or by being left at the jail or
other place in which the prisoner is confined, with any under-officer,
jailor, or other person having charge (for the time) of the prisoner.
SEc. 2. If the person upon whom the writ ought to be served conceal himself, or refuse admittance to the person attempting the service
thereof, it may be served by affixing the same in some conspicuous
place on the outside either of his dwelling-house, or of the place where
the party is confined.
SEc. 3. Writs of habeas corpus can only be served by a free white
male person, above the age of twenty-one years.
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SEc. 4. In all cases where charges are allowed by the court or officer
awarding the writ, the person serving the same shall pay or tender to
the officer, or other person, having custody of the prisoner, the amount
of the charges for bringing up such prisoner; and shall also give bond
with security, if required, to the officer or person having custody of
the party to be relieved, conditioned for the payment of the charges of
conveying ba0r the prisoner, if remanded; otherwise the service shall
not be deemed complete.
SEc. 5. It shall be the duty of every officer and other person upon
whom a writ of habeas corpus shall be served according to the provi·
sions of this act, whether such writ be directed to him or not, to obey
and return such writ, according to the exigency thereof, to the
court or magistrate by whom the writ was awarded ; or in case of the
adjournment of such court, or the absence of such magistrate, then
before some other judge authorized by this act to issue such writ.
SEc. 6. If the place of bearing be within twenty miles of the place
of service, t~e return shall be made within twenty-four hours after
service of the writ, and the like time shall be allowed for every additional twenty miles.
SEc. 7. Every officer) or other person upon whom such writ of habeas
co1p~ts shall be duly served, shall state in his return plainly and unequivocally: First, whether he has or has not the party in his custody, or under his power or restraint; Second, if he has the party in
his custody or power, or under his restraint, he shall state the authority and true cause of such imprisonment or restraint, setting forth
the same at large; Third, if the party be imprisoned or detained by
virtue of any writ, order, warrant, or other written authority, a copy
thereof shall be annexed to the return, and the original shall be produced and exhibited, on the return of the writ, to the court or officer
to whom the same is returnable; Fourth, if the person making the
return shall have had the party in his power or custody, or under his
restraint, at any time before the service of the writ, and has transferred such custody or restraint to another, the return shall state particularly to whom, at what time, for what cause, and by what authority, such transfer took place.
SEc. 8. The return must be signed by the person making the same;
and except where such person shall be a sworn public officer, and
shall make his return in his official capacity, it shall be verified by
his oath.
SEc. 9. If any officer or person upon whom a writ of habeas cmpus
shall have been served, shall have in his custody or power, or under
his restraint, the party for whose benefit the writ was awarded, he
shall also bring the body of such person before the court or magistrate,
according to the command of the writ, and within the time herein
specified for making return, except in case of sickness of such person,
as hereinafter provided.
SEc. 10. If the officer or person upon whom the writ of habeas corpus
shall be duly served shall refuse or neglect to obey the same, by producing the party named in the writ, and making a full and explicit
return to such court within the time required by this act, and no
sufficient excuse for such refusal or neglect he shown, the court or
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officer before whom such writ shall have been made returnable shall,
upon due proof of service thereof, forthwith issue an attachment
against the delinquent, directed to the sheriff of any county within
this Territory, commanding him forthwith to apprehend such delinquent, and to bring him immediately before such court or officer.
SEc. 11. On such person being so brought, he shall be committed
to close custody, in the jail of the county in which the court or officer
shall be, until he shall comply with such writ, and obey any order
that may be made by such court or officer in relation to the person
for whose relief such writ shall have been issued.
SEc. 12. If the delinquent be a sheriff, the attachment may be directed to any coroner, or other person to be designated therein, who
shall have full power to execute the same ; and such sheriff, upon
being brought up, may be committed to the jail of any county other
than his own.
SEc. 13. The court or magistrate by whom such attachmen~ shall
be awarded, may also issue a precept to the same sheriff or other person to whom such attachment shall be directed, commanding him to
bring forthwith before such court or officer the party for whose benefit
such writ of habeas corpus shall have been allowed, who shall thereafter remain in the custody of the sheriff, or person executing such
precept, until he shall be discharged, bailed, or remanded, as such
court or magistrate shall direct.
SEc. 14. In the execution of such writs of attachment and precept,
or either of them, the sheriff, or other person to whom they shall be
directed, may call to his aid the power of the county, as is provided by
law in the execution of writs and process by any officer.
SEc. 15. When the party for whose relief a writ of habeas corpus
shall have been issued, shall stand committed for any criminal or supposed criminal matter, it shall be the duty of the officer or person
upon whom the writ was served, to bring with the writ all and every
examination and information in his hands, possession, custG>dy or
charge, relating to the commitment.
SEc. 16. If no such examination shall have accompanied the commitment, nor be in the possession of the officer having the prisoner
in custody, such officer shall exhibit the habeas corpus when served on
him to the magistrate by whom the prisoner was committed, or to the
clerk of the court, if 1he papers are in his office, and it shall be the
duty of the magistrate or clerk to deliver to such officer having the
custody of the prisoner the examination and proofs relating to the offence charged, to be by Slich officer returned with the writ.
SEc. 17. If no examination shall have been filed with the commitment, or filed in the office of the clerk of the district court as required
by law, and none be produced by the committing magistrate upon the
exhibition of the writ of habeas corpus to him, as provided in the preceding section, such magistrate shall appear in person at the time and
place to which the writ is returnable, and if he fail so to do, may be
proceeded against by attachment.

344

H.ABE.AS CORPUS.

ARTICLE III.

Of the hearing and other proceedings on the return.

§ 1. On the return of writ, a day set for

§ 13. If imprisoned for criminal offence,

hearing of the cause, &c.
Facts set forth in the return may be
denied on oath, &c.
Return and allegations may be amended.
Cause to be tried in a summary way,
and the prisoner disposed of as the
case may require.
If no legal cause be shown for detention, prisoner may be discharged.
When and in what cases the court or
magistrate may remand the party.
Who shall not be discharged under
the provisions of this act.
No slave shall be discharged, nor right
of freedom had, under this act.
In what cases prisoner to be discharged, when in custody, on process from court or judicial officer.
Limitation of the power of courts
under this act.
Examination and information on
criminal charge to be read in evidence before the court, &c.
Imprisonment on indictment cannot
be discharged under this act, but
may be bailed.

and there is sufficient cause for
commitment, not to be discharged,
but may be bailed or re-committed.
If offence is clearly set forth in the
warrant of commitment, what evidence shall be received.
Order of discharge to be made in writing ; when prisoner is discharged,
certificate to be given him.
Prisoner held to answer for a bailable
offence, court how to proceed.
When recognizance with sufficient security shall be taken, and by whom.
Proceedings when prisoner is not discharged or bailed.
When prisoner is let to bail or remanded, examination, documents,
&c., to be returned, &c.
Custody of prisoner between return
and judgment thereon.
When prisoner need not be brought
up on writ.
How to proceed in the cases mentioned in the preceding section.
Writ or order for a discharge, how to
be enforced.
Officer not liable for obeying writ or
order of discharge. What he may
plead in defence.

2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

SECTION 1. Upon the return of the writ of habeas corpus, a day shall
be set for the hearing of the cause of imprisonment or restraint, not
exceeding five days thereafter, unless the prisoner shall request a longer
time; or the court or officer may proceed to such hearing immediately,
as the circumstances of the case may require.
SEc. 2. The party brought before any court or magistrate by virtue
of any writ of habea8 corpus may deny the material facts set forth in
the return, or allege any fact to show either that his detention or im~
prisonment is unlawful, or that he is entitled to his discharge, which
allegations or denials shall be on oath.
SEc. 3. The return and the allegations made against it may be
amended by leave of the court or magistrate before whom the writ is re~
turned at any time, that thereby material facts may be ascertained.
SEc. 4. The court or magistrate shall proceed to examine into the
cause of confinement or restraint, and shall settle the facts in a summary way, by hearing the testimony as well on the part of the persons interested as of the prisoner and the person who holds him in
custody, and shall dispose of the prisoner as the case shall require.
SEc. 5. If no legal cause be shown for the imprisonment or restraint,
or for the continuation thereof, the court or magistrate shall forthwith
discharge such party from the custody or restraint under which he is
held.
SEc. 6. It shall be the duty of the court or magistrate forthwith to
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remand the party, if it shall appear that he is detained in custody
eith.er, first, by virtue of process issued by any court or judge of the
United States, in a cause where such court or judge has exclusive jurisdiction ; or, second, by virtue of the final judgment or decree of
any competent court of civil or criminal jurisdiction, or of any execution issued upon such judgment or decree ; or, third, for any contempt especially and plainly charged in the commitment by some court,
officer, or body having authority to commit for a contempt so charged;
or, fourth, that the time during which such party may be legally detained has not expired.
SEc. 7. No person shall be discharged under the provisions of this
act who is in custody or held by virtue of any legal engagement or
enlistment in the army or navy of the United States; or who, being
subject to the rules or articles of war, is confined by one legally acting
under the authority thereof; or who is held as prisoner of war under
the authority of the United States ; or who is in custody for any treason, felony, or other high misdemeanor, committed in any other State
or Territory of the United States, who, by the constitution and laws
of the United States, ought to be delivered up to such State or Territory.
SEc. 8. No negro or mulatto, held as a slave within this Territory,
or lawfully arrested as a fugitive from service from another State or
Territory) shall be discharged, nor shall his right of freedom be had
under the provisions of this act.
SEc. 9. If it appear that the prisoner is in custody by virtue of process from any court legally constituted, or issued by any officer in the
service of judicial proceedings before him, such prisoner can only be
discharged on one of the following cases: First, where the jurisdiction of such court or officer has been exceeded either as to matter,
place, sum, or person ; second, where, though the original imprisonment was lawful, yet, by some act, omission or event, which has
taken place afterwards, the party has become entitled to be discharged; third, where the process is defective in some matter of substance required by law, rendering such process void; fourth, where
the process, though in proper form, has been issued in a case or
under circumstances not allowed by law; fifth, where the process,
though in proper form, has been issued or executed by a person who
is not authorized by law to issue or execute the same, or where the
person having the custody of such prisoner under such process is not
the person empowered by law to detain him; sixth, where the process is not authorized by any judgment, order, or decree, nor by any
provision of law.
SEc. 10. But no court under this act shall in any other matter have
power to inquire into the legality or justice of any process, judgment,
decree, or order of any court legally constituted, nor into the justice
or propriety of any commitment for contempt made by any court,
officer, or body according to law, and plainly charged in such commitment, as hereinbefore provided.*
SEc. 11. Where any person, brought before any court or magiso Stoner vs. The State, 4 Missouri Rep., 614.
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trate upon a writ of habeas corpus, shall have been committed for any
criminal or supposed criminal matter, the examination and information taken and certified by the committing magistrate shall be read
in evidence before the court or magistrate before whom the prisoner
is brought.
SEc. 12. No person imprisoned on an indictment found in any
court of competent jurisdiction, or by virtue of any process or commitment to enforce such indictment, can be discharged under the
provisions of this act; but if the offence be bailable, he may be let to
bail; and if the offence be not bailable, he shall be remanded forthwith.
SEc. 13. When the imprisonment is for a criminal or supposed
criminal matter, the court or magistrate before whom the prisoner
shall be brought, under the provisions of this act, shall not discharge
him for any informality, insufficiency, or irregularity of the commitment; but if, from the examination taken and certified by the committing magistrate, or other evidence, it appear that there is sufficient legal cause for commitment, he shall proceed to take bail, if the
offence be bai.lable and good bail be offered; if not, shall commit the
prisoner to jail.*
SEc. 14. When the offence is clearly and specifically set forth in
the warrant of commitment, no evidence other than the examination
taken and certified thereunto shall be received for or against the
prisoner, unless such examination has not been taken and certified
according to law ; in which case the committing magistrate may be
examined, if desired by the prisoner, as to the evidence on which the
commitment was found, and thereupon the court or magistrate shall
proceed to bail, discharge, or remand the prisoner as the circumstances of the case may require; and in the absence of all such
evidence, the prisoner shall not be discharged; but may be bailed or
remanded according to the circumstances of the case.
SEc. 15. If it appear that any person brought before a court or
magistrate under this act is entitled to be discharged, the court or
magistrate shall make an order in writing, commanding those who
have such person in custody to discharge him forthwith, and shall
also deliver to the person discharged a certificate of such discharge.
SEc. 16. If the prisoner be held to answer for a bailable offence,
the court or magistr&.te shall determine in what sum bail shall be
given, and shall cause the prisoner to enter into a recognizance with
sufficient securities, which recognizance shall be taken, certified, and
returned as provided by law in like cases ; and if the prisoner do not
give the required bail, the court or magistrate shall make an order
remanding him, and shall, by such order, designate the sum in
which bail shall be taken and the court at which he is required to
appear, and that, on such bail being entered into in conformity with
such order and the provisions of law, the prisoner shall be discharged.
SEc. 17. Upon the production of such order to any judge or justice, or clerk of a court of record, he shall be authorized to take the
0
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recognizance with sufficient securities, in the sum directed, conditioned for the appearance of the prisoner at the court designated
in such order.
SEc. 18. If a prisoner be not entitled to his discharge and be not
bailed, the court or magistrate before whom the proceedings are had
shall remand him to the custody, or place him under the restraint
from which he was taken, if the person under whose custody or restraint he was be entitled thereto; if not so entitled_, then he shall be
committed to the custody of such officer or person as by law is entitled
thereto.
SEc. 19. vVhen any prisoner shall be let to bail, or remanded, all
examinations and documents which shall have been produced by the
officer or person making the return shall be re-d eli vered to him, the
testimony of witnesses examined, the recognizances of all such as
testify anything material taken, and with the examination duly certified and returned as required by law in like cases.
SEc. 20. Until judgment be given upon the return, the court or
magistrate before whom the party shall be brought may either commit such party to the custody of the sheriff of the county in which the
proceedings are had, or place him in such care or custody as his age
or other circumstances may require.
SEc. 21. vVhenever, from the sickness or other infirmity of the
person directed to be produced by any writ of habeas corpus, such
person cannot, without danger, be brought before the court or magistrate before whom the writ is returnable, the person in whose custody
he is may state the fact in his return, verifying the same by his oath;
and such court or magistrate, if satisfied of the truth of such allegation, and the return be otherwise sufficient, shall proceed thereon and
dispose of the matter in the same manner as if the prisoner were
brought before them, except as in the next section provided.
SEc. 22. If, in the case mentioned in the preceding section, it appear that the prisoner is legally imprisoned and not bailable, such
court or magistrate shall proceed no further therein; if he ought to
be held to answer for a bailable offence) an order shall be made and
proceeded on as provided by this act in case where the prisoner is remanded for want of bail; and when it appears that the prisoner is
entitled to his discharge, the court or judge shall make an order to
that effect.
SEc. 23. Obedience to any order for the discharge of a prisoner,
granted pursuant to the provisions of this act, may be enforced by the
court or magistrate granting such order, by attachment, in the same
manner as hereinbefore provided in cases of failure to make return to
a writ of habeas corpus, and with like effect in all respects.
SEc. 24. No sheriff or other person shall be liable to any civil a.d ion
for obeying any order of discharge made according to the provisions of
this act; and if any action shall be brought against him for suffering
any person committed to his custody to go at large pursuant to any
such order, he may plead, or with his plea of the general issue, give
notice of the same, in bar of such action.
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ARTICLE IV.
MiscellanemtS prO'Ilisions.

§

1. When and under what circumstances § 9. Penalty for refusing or unreasonably
delaying to issue a writ of habWJ
warrant may issue to bring prisoncorpus.
er before court or magistrate. To
10. Penalty for re-committing, except as
whom directed. Command of warherein allowed.
rant.
11. Penalty for refusing a copy of process
2. 'Vhen warrant shall contain an order
to prisoner.
for arrest of party who has prisoner
12. Penalty for refusing to obey writ and
in custody.
make return thereto.
3. Warrant, how executed; what return
13. .Any person concealing prisoner, &c.,
person detaining such prisoner shall
make.
to avoid writ, or after writ allowed, deemed guilty of a misde4. Person having such prisoner in customeanor. Penalty.
dy shall be brought before court
14. renalty for arresting person who has
as for a criminal offence ; how proceeded against.
once been discharg~d for the same
C.C'tUSe.
5. Party discharged, when not to be re15. Penalty on persons aiding in violating
imprisoned ; when he may be.
two last sections.
6. Prisoner may be removed out of the
16. Persons convicted of a misdemeanor
county in which he is confined,
when.
under this act, how punished.
17. How penalties may be sued for and
7. Proceedings if a prisoner obtain a
recovered under this act.
second writ of habeas corpus.
18. Pleadings in defence, &c.
B. If remanded for a criminal offence,
19. Recoveries under this act no bar to
:::;!not be discha,ged on a second
civil action for damages.
20. Construction of this act as to all cases
of habeas corpus.

I

SECTION 1. Whenever it shall appear by satisfactory proof that any
person is illegally imprisoned or restrained of his liberty, and that there
is good reason to believe that he will be carried out of the Territory,
or suffer some irreparable injury, before he can be relieved by a writ
of habeas corpus, any court or magistrate authorized to issue such
writs may issue a warrant reciting the facts, and directed to any
sheriff, coroner, constable or other person, commanding him to take
the prisoner and bring him forthwith before such court or magistrate,
to be dealt with according to law.
SEc. 2. vVhen the proof shall also be sufficient to justify an arrest
of the person having such prisoner in his custody, as for a criminal
offence committed in the taking or detaining such prisoner, the warrant shall also contain an order for the arrest of such person for such
offence.
SEc. 3. The warrant shall be executed according to the command
thereof, and when the prisoner shall be brought before a court or
magistrate, the person detaining such prisoner shall make a return
in like manner, and the like proceedings shall be had as if a writ of
habeas corpus had been issued in the first instance.
SEc. 4. If the person having such prisoner in custody shall be
brought before a court or magistrate as for a criminal offence, he shall
be examined, committed~ bailed or discharged, in like manner as in
other criminal cases of the like nature.
SEc. 5. No person who has been discharged by the order of any
court or magistrate upon a writ of habeas corpus, issued pursuant to
this act, shall be again imprisoned, restrained or kept in custody for
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the same cause ; but it shall not be deemed the same cause, first, if
he shall have been discharged from a commitment on a criminal
charge, and be afterwards committed for the same offence by the legal
order or process of the court wherein he shall be bound by a recognizance to appear, or in which he shall be indicted or c0nvicted for
the same offence ; or, second, if, after a discharge for defect of proof,
or for any material defect in the commitment in a criminal case, the
prisoner may be again arrested on sufficient proof, and committed by
legal process for the same offence ; or, third, if in a civil suit the party
has been discharged for any illegality in the judgment or process
hereinbefore specified, and is afterwards imprisoned by legal process for
the same cause of action ; or, fourth, if in a civil suit he shall have
been discharged from commitment on mesne process, and shall afterwards be committed on execution in the same cause, or on mesne
process in any other cause after such first suit shall have been discontinued; or, .fifth, when the discharge in any case has been ordered
on account of the non-observance of any of the forms required by law,
and the party is again arrested for imprisonment by legal process,
for sufficient cause, and according to the forms required by law.
SEc. 6. No prisoner charged with a criminal offence shall be removed, by writ of habeas corpus, out of the county in which he is
confined, at any time within fifteen days next preceding the term of
the court at which such prisoner ought to be tried, except it be to
convey him into the county where the offence with which he is
charged is properly cognizable.
SEc. 7. If a prisoner, remanded under the provisions of this act,
shall obtain a second writ of habeas corpus, it shall be the duty of
the officer, or other person, on whom the same shall be served, to
return therewith the order remanding the prisoner; and if it appear
that the prisoner was remanded for an offence adjudged not bailable,
the prisoner shall be forthwith remanded without further proceedings.
SEc. 8. It shall not be lawful for any court or magistrate) on such
second writ of habeas corpus, to discharge the prisoner if he is clearly
and specifically charged in the•order remanding him, or on the warrant of commitment, with a criminal offence ; but the prisoner, on
the return of such writ, shall be bailed or remanded to prison, according to the circumstances of the case.
SEc. 9. If any court or magistrate, authorized by the provisions of
this act to grant writs of habeas corpus, shall refuse to issue any such
writ when legally applied for in a case when such writ may lawfully
issue, or shall unreasonably delay the issuing such writ, every member
of such court who shall have assented to such refusal or delay, and
every such magistrate, shall forfeit to the party aggrieved a sum not
exceeding one thousand dollars.
SEc. 10. If any magistrate, either solely or as a member of any
court, or in the execution of any order, judgment or process, shall
knowingly re-commit, imprison or restrain of his liberty, or cause to
be re-committed, imprisoned or restrained of his liberty, for the same
cause, (except as in this act provided,) any person so discharged, or
knowingly assist therein, he shall be deemed guilty of a misdemea-
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nor, and shall also forfeit to the party aggrieved a sum not exceeding
one thousand dollars.
SEc. 11. Any officer or other person having the custody of any
prisoner, committed on any civil or criminal process, who shall refuse to give such prisoner a copy of the process, order or commitment
by virtue of which the person is held or detained) within six hours
after the demand by the prisoner, or any one on his behalf, shall
be deemed guilty of a misdemeanor, and shall also forfeit to the party
aggrieved five hundred dollars.
SEc. 12. If any officer or other person upon whom a writ of habeas
corpus shall be duly served, shall neglect or refuse to obey the same,
by producing the party therein named, and making a full and explicit
return to the writ, as required by this act, he shall be deemed guilty
of a misdemeanor, and shall also forfeit to the party aggrieved a sum
not exceeding one thousand dollars.
SEc. 13. Any person having in his custody, or under his power, any
person for whose relief a writ of habeas corpus shall have been
issued, or who woulci be entitled to a writ of habeas corpus to inquire
into the cause of his detention, who shall, with intent to elude the
service of such writ, or, to avoid the effect thereof, transfer such
prisoner to the custody or place him under the control or power of
another, or conceal him, or change the place of his confinement, shall
be deemed guilty of a misdemeanor, and shall also pay to the party
.
aggrieved five hundred dollars.
SEc. 14. Every one who, knowing that any person has been discharged by competent authority on a habeas corpus, shall, contrary
to the provisions of this act, ,arrest such person again, for the same
cause, shall be deemed guilty of a misdemeanor, and shall also pq,y
to the party aggrieved five hundred dollars.
SEc. 15. Every person who shall knowingly aid or assist in the
violation of either of the two last preceding sections) shall be deemed
guilty of a misdemeanor.
SEc. 16. Every person convicted of a misdemeanor under the provisions of this act shall be punished by fine and imprisonment) or
both, in the discretion of the court in which he shall be convicted;
but such fine not to exceed one thousand dollars, nor such imprisonment one year.
SEc. 17. The right of action for the penalties declared by this act
to be incurred, and to be paid to the party aggrieved, shall not cease
by the death of either party, but such penalty may be sued for and
recovered by the executors or administrators of the aggrieved party,
against the offender or his executors or administrators.
SEc. 18. The defendants in any such action may plead the general
issue, and give the special matter in ~vidence.
SEc. 19. The recoveries of any of the penalties under the provisions
of this act shall be no bar to a civil action for damages.
SEc. 20. The several provisions contained in this act shall be construed to apply, so far as may be applicable, and except where otherwise provided, to every writ of habeas em-pus, authorized to be issued
by any statute of this Territory.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXX.
HIGHWAYS.

An Act to declare the Big Blue river a navigable stream and a public
highway.
§

I

l· Big Blue river declared a highway.
§ 4. Fines to be paid into the county
2. Penalty for obstructing said stream.
treasury.
3. How superintendent is to be appoint-~
ed, and his duty.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SEcTloN 1. That the Big Blue river, from the place or point at which
the fortieth degree of north latitude crosses said river, to the confluence with the Kansas river, in Kansas Territory, is hereby declared a
navigable stream and a public highway.
SEc. 2. That any person or persons who shall build a bridge or
bridges, mill-dam or mill-dams, or other obstructions, over or in the
said navigable stream, shall be deemed guilty of a misdemeanor, and,
upon conviction thereof before the district court for the district wherein the said offence shall have been committed, shall be fined not
exceeding one thousand dollars, or imprisoned not more than twelve
months, at the discretion of the said court; and the said bridge or
bridges, mill-dam or mill-dams, or other obstructions, shall be removed at the cost and charges of the offender or offenders.
SEc. 3. The county commissioner of the county or counties through
which the said stream passes are hereby authorized to 'appoint a
superintendent, whose duty it shall be to remove or have removed all
obstructions whatsoever which may, from time to time, be or collect
in, or across, the said stream, by means of any cause whatsoever;
and the said superintendent shall be allowed a reasonable compensation for any such removal, or removals, by the said county commissioners, to be paid out of the county treasury.
SEc. 4. All fines that may accrue by the provisions of this act shall
be paid into the county treasury for county purposes.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXI.
HORSES.

An Act respecting t;eed-horses.
§

I. Seed-horses, &c., not suffered to run
at hrge.
2. Penalty for suffering stallions to run
at large.

§ 3. Person taking up, to notify the owner.
4. If they cannot be taken up, notice to
be given, &c.
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Be it enacted by the governor and legislat·ive assembly of the Territory of
Kansas, as follows :
SECTION 1. If any seed-horse, mule, or jackass, over the age of two
years, be found running at large, the owner shall be fined for the first
off€nce five dollars, and for every subsequent offence not exceeding
ten dollars, to be recovered by action of debt before a justice of the
peace, in the name of any person who will prosecute for the same,
one-half for his own use, and the other half to the use of the county.
SEc. 2. If any stallion or jackass, which is kept for the purpose of
breeding or training, should escape from the owner by carelessness,
and the same shall be taken up, the owner thereof shall be bound for
all damages sustained by any person or persons, and shall be fined
for the first offence three dollars} and for every subsequent offence ten
dollars, to be collected as specified in section first.
SEc. 3. If any stallion, jackass, or mule, not used for breeding,
over the age of two years, shall be found running at large, and any
person shall have taken up the same, such person so doing shall notify the owner in person, or, if not to be found, by leaving written
notice at his or her lodgings, and shall be entitled to receive five dollars for the first time, for the second time ten dollars, and for the
third time he shall e entitled to castrate the animal, using the
ordinary precautions for the preservation of the life of the animal;
the animal to be retained possession of by the person taking up until
all charges are paid.
SEc. 4. If any horse, mule, or jack, not used for breeding, be
running at large, and cannot be taken up, the owner, upon notice being given him in person, shall for the first offence pay the person so
notifying him three dollars, and for the second notice six dollars, and
the third time such horse may be killed by the person giving notice,
or by any person who can kill him ; such sums to be collected from
the owner by action of debt before a justice of the peace.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXI I.
HOUSE RENT.

An Act to appropriate money for house rent.
§ 1. Appropriation of money to Thomas Johnson.

Be it enacted by ·the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. The sum of two hundred dollars is hereby appropriated, and ordered to be paid out of the contingent fund, to Thomas
Johnson, for rooms occupied by the two houses of the legislative
assembly and their clerks.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXXIII.
ENCLOSUREf:1.

An Act regulating enclosures.
§ 1. All fields shall be enclosed, how.
2. What shall be deemed sufficient enclosure.
3. Sufficiency, l>y whom determined.
4. Owner of animal trespassing liable
for damage .

§

5. On complaint made to justice of
peace, view to be had.
6. Person injuring animals, to pay damages.

Be it enacted by the governor and legislative assemhly of the Territory
of Karu3a8, a8follows:
SECTION 1. All fields and enclosures shall be enclosed with a fence
sufficiently Close, composed of posts and rails, posts and pa~ings,
post and plank or palisades, rails alone laid up in the manner commonly called a worm fence, or of turf with ditches on each side, or a
hedge composed either of thorn or Osage orange.
SEC. 2. All such fences composed ·of posts and rails, posts and
palings, posts and plank or palisades, shall be at least four feet and
a half high; those composed of turf shall be at least four feet high,
and trenches on either side at least three feet wide at the top and
three feet deep; and what is commonly called a worm fence shall be
at least five feet high to the top of the rider, or, if not ridered, shall
be :five feet to the top rail, and the corners shall be locked with strong
rails, poles or stakes; and a fence composed of hedge shall be of such
height and thickness as, in the opinion of the viewers, will be sufficient to protect such field or enclosure.
SEC. 3. In all ca~es the sufficiency of such fence, whether composed of post and rail, post and palings, post and plank, palisades,
turf, worm, or hedge, shall be determined by the persons who may
be summoned to view said fence.
·
SEc. 4. If any horse, cattle, or other stock shall break into any
enclosure) the fence being of the height and sufficiency aforesaid, or
if any hog, shoat, or pig shall break into the same, the owner of such
animal shall, for the first trespass, make reparation to the party injured for the true value of the damages he shall sustain; and for the
second offence the party so trespassed upon shall be entitled to recover
from the owner of such animals double damages; and for the thicd or
any subsequent trespass the party so injured shall be allowed treble
damages for all losses sustained by such trespass, and be allowed to
take into possession the animals so trespassing, and be entitled to keep
the same until damages, with treble charges tor keeping and feeding,
and all costs of suit, be paid; to be recovered by action of debt before
a justice of the peace.
SEc. 5. Upon the complaint of the party injured to any justice of
the peace of the township, such justice shall issue his orders without
delay to three disinterested householders of the neighborhood, no ways
related to either party) reciting the complaint and requiring them to

Ex. Doc. 23--23
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view the fence where the trespass is complained of, and take a memorandum of the same; and their testimony in such case shall be good
evidence on the trial touching the lawfulness of the fence.'
REo. 6. If any person, damnified for want of such sufficient fence,
shaH hurt, wound, kill, lame, or destroy, or cause the same to be done
by shooting, worrying with dogs, or otherwise~ any of the animals
mentioned in this act, such person shall satisfy the owner of such
animal or animals in double clama~es with costs.
This act shall take effect and be in force from and after its passage.

CHAPTEH LXXXIV.
INDIANS.

·An Act to restrain intercourse with the Indians.
§

1. Traffic with Indians prohibited, un- §

less in certain cases.
2. J>cnalty for introducing liquors in the
Indian country ; exceptions.
3. Penalty for erecting distill ery.
4. Duty of court having criminal jurisdiction.

5. If Indians guilty, how punished.
6. Indians competent witnesses; not to
prevent transportation across the
'fcnitory.
7. Who declared Indians within the
meaning of this act.
8. What is meant by Indian country.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That if any person shall sell, exchange, give, barter, or
disprse of any spirituous liquors, or wine, to any Indian within the
Territory, under any circumstances, unless directed by a physician
for medical purposes, such person upon conviction thereof, upon indictment, shall be punished by fine of not less than two hundred nor
more than five hundred dollars, and imprisoned for not le s than one
month nor more than six months in the county jail.
SEc. 2. If any person shall introduce or attempt to introduce any
spirituous liquors or wine into the Indian country, except such supplies as shall be necessary for the officers of the United States and
troops of the service, under the direction of the War Department, such
person shall forfeit and pay a sum not exceeding five hunured dollars
nor less than two hundred dollars, and be imprisoned as in the last
section specified; and if any sheriff, constable, justice of the peace, or
other civil officer of t.his Territory, has reason to suspect or is informed
that any person is about to introduce or has introduced any spirituous
liquors or wine into tha Indian country, in violation of this act, it
shall be lawful for such officer to cause the boat, stores, packages and
places of deposite of such person to be searched, and if any such spirituous liquors or wines are found either in the Indian country, or near
on the borders thereof, as shovv an evident intention to carry the same
into the Indian country, to cause the same to be destroyed, and also to
hold to bail or commit the party searched.
SEc. 3. Any person who shall, within the Indian country, set up or
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continue any distillery or manufactory of ardent spirits, he shall, upon
conviction, be subject to a fine of not less than two hundred nor more
than five hundred dollars, and not less than one nor more than six
months' imprisonment in the county jail.
SEc. 4. It shall be the duty of each court having criminal jurisdiction to give this act in charge specially to the grand jury at each term. '
SEc. 5. Any Indian who may be convicted under the provir-;ions of
this act shall be subject to one-fourth the penalty above specified.
SEc. 6. Upon any trial under Lhis act, Indians may be deemecl comvetent witnesses, in the discretion of the court, against the accused,
whether the accused be a white man or an Indian. Nothing in this
act contained shall be construed to prevent the transpm·tation of
:5pirituous liquors and wines across, over and through this Territory
by traders or others: Provided, that such traders and others do not
sell, barter, give, or offer any snch spirituous liquors or wines to any
Indian or Indians within the borders of this Territory.
SEc. 7. Nothing in this act specified shall be so construed as to deem
any Indian or Indians who may by treaty, or act of Congress, have
become citi:r.ens, to be Indians within the meaning of this act.
SEc. 8. The Indian country, as mentioned in this act, shall be understood to mean the several Indian reservations within this Territory, hclcl by tho Indians in their tribal character.
'Jlhis act to take effect and be in force from and after its passage.

CHAPTER LXXXV.
INJUNC'l'IONS.

An Act relating to inJunctions.
ARTICLE

I. Of power to grant injunctions, and proceedings thereon.
II. Of injunctions, when and how granted.
ARTICLE I.

OJ pozcer lo grant injuncl.ions! and proceeilings thereon.
§

l.
2.
3.

4.
5.
6.
7.
~.

9.
10.

Di~lrict.

courts or any judge, in vaca- § 11. Decree, &c., bow enforced.
12. Court to prescribe rule.
tion, mny ~rant injunctions.
13. Application overruled, certificate to be
Proh.tt · !'omt:-; mtty grant.
granted, &c.
InjmH lion, when returnable.
14. To disobey injunction after service,
l'rol'('cdinp;i'i on injmlClion.
h ow punished ; proceedings there1\otit:c Hot. necessary.
on.
K tent of injunctions to stay proceed15. After answer filed, motion for dissoillg-s nt law.
lution always in order. Proceed'J'o opn.tlc a::; a relcm;e of errors.
ings.
ll md to !Je given; condition of th e
16. Continuance of motion granted on
uond.
atlidavit.
llo11d, where flletl; when it may be
17. Testimony on such motion to be by
entered into before clerk, &c.
deposition; may be read on final
Damages to tic awarded on dissoluhearing.
tion.
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Be it enacted by the governor and legislative assembly of the Territory of Kansas, as follows:
SECTION 1. The district courts, or any judge thereof in vacation,
may grant injunctions to stay or prevent wastes ; to prevent trespass
on any lands, tenements, or personal property; to stay proceedings
at law in any court either of record or not of record, or in any other
case in which the complainant has an equitable claim which may
require immediate relief.
SEc. 2. The probate court, or any judge thereof in vacation, may
grant injunctions in all cases to stay judgments and proceedings in
any court, whether of record or justice's court, or other causes for
which injunctions may be granted as in the first section specified.
SEc. 3. Injunctions shall be returnable to the district court, or
other court having jurisdiction thereof, of the proper county or
district.
SEc. 4. Proceedings on an injunction to stay a suit or judgment at
law, or for any other purpose for which injunctions may be granted,
shall be had in the county or district where the judgment was rendered or the suit is pending, and the subpa.ma may be directed in
the first instance into any county where the defendant resides: Provided, that it shall be the duty of any court or judge within his
district, in any part of this Territory, to take cognizance in the first
instance of any application for an injunction, though such injunction
may be returnable to some other court, or in some other county or
district within the Territory.
SEc. 5. No notice shall be necessary upon an application for an injunction in the first instance.
SEc. 6. No injunction shall be granted to stay any judgment or
procEeding at law, except so much of the recovery or cause of action
as the complainant shall show himself equitably entitled to be relieved against, and so much as will cover costs.
SEc. 7. Every such injunction shall operate as a release of all
errors in the proceedings at law, that are prayed to be enjoined.*
SEc. 8. No injunction shall issue in any case, until the complainant execute a bond with sufficient security, to the other party, in
such sum as the court or judge shall deem sufficient to secure the
amount, or other matter to be enjoined, and all damages that may be
occasioned by such injunction, conditioned that the complainant will
abide the decision which shall be made thereon, and pay all sums of
money, damages, and costs that shall be adjudged against him, if the
injunction shall be dissolved.
SEc. 9. Such bond shall be filed with the clerk of the district or
probate court of the county or district in which the subject-matter is
cognizable, and the bond may be entered into before said clerk, if
the court or judge, granting the injunction, shall :first approve of the
security.
SEc. 10. Upon the dissolution of an injunction, in whole or in
o Chouteau vs. Duchouquette, 1 Missouri Rep., 715.
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part, damages shall be assessed by a jury, or, if neither party require a jury, by the court; but if money shall have been enjoined,
the damages thereon shall not exceed ten per centum on the amount
released by the dissolution, exclusive of legal interest and costs.
SEc. 11. The court shall enter a decree according to the circumstances of the case, including the damages so expressed, and may
award execution thereon, or otherwise enforce such decree, according
to the rules and practice in chancery.*
SEc. 12. The ·courts in which injunctions may be returnable may
prescribe all necessary rules on the hearing thereof.
SEc. 13. When any application for an injunction shall be overruled, the court or judge shall grant to the defendant in the bill a
certificate thereof, and no judge shall afterwards grant an injunction
in the same cause in vacation.
·
SEc. 14. If any person disobey or violate any injunction after it
shall be served on him, the court, or any judge thereof in vacation,
shall issue an attachment against him for a contempt, and, unless he
shall disprove or purge the contempt, the judge may commit him to
jail until the sitting of the court in which the injunction is pending,
or take bail for his appearance in said court, at the next term thereof,
to answer for the contempt, and abide the order of the court.
SEc. 15. After the answer is filed, a motion may be made, at any
time in term, to dissolve the injunction, and upon such motion the
parties may introduce testimony to support the bill and answer, and
the court shall decide the motion upon the weight of testimony, without being bound to take the answer as true.
SEc. 16. If, after a motion for dissolution is made, the p1ainti:ff in
the bill will satisfy the court, by his own affidavit, or that of any disinterested person, that any material specified part of the answer is
not true, that he has witnesses whose testimony he believes he can
procure at the next term who will disprove the same, and that he has
not been able to procure such testimony, by using due diligence,
since the coming in of the answer, the court may continue the motion
until the next ter111.
SEc. 17. The testimony to be heard on such motion, aside from
the bill and answer, shall be taken as in other cases in chancery proceedings, except the affidavits which may have been filed with the
bill or answer, which may be read on such motion as heretofore, and
the depositions taken to support or dissolve an injunction may be
read in the final hearing of the cause in which they have been taken.
SEc. 18. All applications for injunctions in the first instance shall
be by bill, setting forth in explicit terms the matter complained of,
which shall be supported by affidavit of the complainant, or some
credible person for him, and no further evidence shall be required on
such application.
o Tanner vs. Irwin and Cottle, 1 Missouri Rep., 65.
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AR'l'ICLE II.
Of infunctions, when ancl how granted.

§

I. Where real estate has been sold, &c., § ~. The court sitting, as a court of chanand all the purchase money has
cery, to hear, &c., and make final
not been paid, in what cases a party
decree, how.
is entitled to an injunction.
4. Amount to he enjoined, tlamages, &c.
2. What court may grant injunctions
5. ot to extend to certain cases.
under this act; when not to be
6. Bhall extend to ca!'cs where the gran~
granted.
I
or executed bond fo1· title.

SECTION 1. That in all cases where there shall be a sale aml transfer of any lands Jr real estate, or a sale or transfer of any interest to
any lands or real estate, and any part or the whole of the purchase
money thereof shall not be paicl at the time of such transfer and sale,
the purchaser of any such lands or 1·eal estate shall be entitled to an
injunction against all persons interested therein, in any of the following cases: Fi'rst, where the gi'antor has covenanted a title to the
lands or real. estate sold in fee simple; and tl1e same has failed, or
was wholly defective at the time of such sale ; second, where the
grantor has a title as covenanted to a part only of the lands or real
estate sold ; third, where there is a failure of title to the whole or any
part of the lands or real estate sold by such grantor, and continues
to be defective at the time of making the application for said injunction.
SEc. 2. Any court now authorized by law to grant injunctions,
shall have power to grant injunctions under this act; but no such
injunctions shall be granted in any case, nor shall any relief be extended in any case where the purchaser has notice of the defect of
title complained of by him , before the purchase thereof.
SEc. 3. In all cases arising under the provisions of this act, it
shall be the duty of the court, sitting as a court of chancery, to hear
all facts relative to such case, and to make a :final decree therein, according to such failure, as may be shown to exist in the title to said
land s or real estate sold.
SEc. 4. The amount to be enjoined by such court shftU be in proportion to the amount of failure of such title in the grantor, with
reasonable damages to the purchaser, if any shall be sustained by
such failure of title.
SEc. 5. This act shaH not extend to any case where the g-rantor
does not covenant a title in fee simple to the lands or real estate sold.
SEc. 6. This act shall extend to cases where the grantor has executed bond for title to the lands or real estate sold, in the same
manner as though such grantor had executed a deed for the same.
'rhis act to take effect and. be in force from and after its pa~sage.
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CHAPTER LXXXVI.
INQUESTS.

An Act concerning inquests.
§ I. In case of death by violence or casu-

§ 10. Evidence shall be reduced to writing;

alty, coroner to issue his warrant
for summoning a jury.
Duty of the constable to whom the
warrant is directed, &c.
Penalty on constable for failing to
execute or return.
Penalty on jurors for failing to attend,
without re~<son..tble excuse; how
sued for, &c.
Coroner to administer an oath to the
jurors; form vf the oath.
·when the jury is sworn, charge to be
given them by the coroner.
Jury to remain together, &c.
Coroner authorized to issue subprenas
for witnesKc8.
Sha.ll administer oath ; form of the
oath.

shall take recognizance, when, &c.
11. Jury to deliver their verdict to the
coroner in writing.
12. Duty of coroner, if death by felony;
proceding to apprehend the felon.
13. When a justice of the peace, &c., may
perform the duties of coroner.
14. Constable unable to execute dutie~,
warrant may be directed to householder, &c. ; his duties.
15. Coroner, or officer holding inquest,
shall present to court a statement
of costs and expenses. Court shall
audit and allow the same. How
paid, &c.
16. When justice of peace may perform
duties of coroner.

2.
3.

4-.
5.
6.

7.
8.
9.

Be it enacted by the governor and legislative assembly of the Territory
of J(a,nsas, as follows :
SECTION 1. Every eoroner, so soon as he shall be notified of the
dead body of any person supposed to have come to his death by violence or casualty, found within his county, shall make out his warrant: directed to the constable of the township where the dead body
is found, requiring him forthwith to summon a jury of six good and
lawful men, householders of the same township, to appear before such
coroner, at the time and place in his warrant expressed, and to inquire, upon a view of the body of the person there lying dead, how
and by whom he came to his death.
SEc. 2. Every such constable, to whom such warrant shall be directed, shall forth with execute the same, and shall repair to the place
where the dead body is, at the time mentioned, and make return of
the warrant, wit.h his proceedings thereon, to the coroner who granted
the same.
SEc. 3. Every cons1;able failing to execute such warrant, or to
return the same, shall forfeit and pay the sum of eight dollars.
SEc. 4. Every person summoned as a juror who shall fail to appear,
or IY1ake a reason.:tblo excuse to the coroner f()r his non-attendance,
within five days after the time appointed within the warrant, shall
forfeit and pay the sum of five dollars, which fine shall be recoverable
in an action of debt, at the instance of the coroner, and in the name
of the Territory, before any justice of the veace, and be applied to the
use uf the county.
~EC. 5. 'fhe coroner shall administ<'r an oath or affirmation to the
jurors, in the following form: "You solemnly swear (or affirm) that
you will diligently inquire, and t1ue presentment make, how and by
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whom the person who here lies dead, came to his death, and you shall
deliver to me, coroner of this county, a true inquest thereof, according
to such evidence as shall be laid before you, and according to your
know ledge.''
SEc. 6. As soon as the jury :;hall be sworn, the coroner shall give
them a charge, upon their oaths, to declare of the death of the person, whether he died by felony or accident; and if of felony, who
were principals and who were accessories, and all the material circumstances relating thereto; and if by accident, whether by the act
of man and the manner thereof, and who was present and who was
the finder of the body, and whether he was killed in the same place
where the body was found, and, if elsewhere, by whom, and how the
body was brought there, and all other circumstances relating to the
death; and if he died of his own act, then the manner and means
thereof, and the circumstances relating thereto.
SEc. 7. When the jury are ~worn, they shall remain together, and
proclamatio~ shall be made for any persons who can give evidence, to
draw near and they shall be heard.
SEc. 8. Every coroner shall be empowered to issue his summons for
the witnesses, commanding them to come before him to be examined,
and to declare their knowledge concerning the matter in question.
SEc. 9. He shall administer to them an oath or affirmation, in form
as follows: "You do swear (or affirm) that the evidence you shall
give to the inquest, concerning the death of the person here lying
dead, shall be the truth, the whole truth, and nothing but the
truth.''
SEc. 10. The evidence of such witnesses shall be taken down in
writing and subscribed by them, and, if it relate to the trial of any
person concerned in the death, then the coroner shall bind such witnesses, by recognizance, in a reasonable sum, for their appearance before the district court of the county where the felony
appears to have been committed, at the next term thereof, there to
give evidence, and may commit to the common jail of the county any
witness refusing to enter into such bond; and he shall return to the
same court the inquisition, written evidence, and recognizance by
him taken.
SEc. 11. The jury, having viewed the body, heard the eYidence,
and made all the inquiry in their power, shall draw up and deliver
to the coroner their verdict upon the death under consideration, in
writing, under their hand, and the same shall be signed by the coroner.
SEc. 12. The coroner, upon an inquisition found before him, of the
death of any person by the felony of another, shall speedily inform
one or more justices of the peace of the proper county , or some judge,
or justice of some court of record, and it shall be the duty of such
officer forthwith to issue his process for the apprehension and securing
fur trial of such person.
SEc. 13. If the coroner is unable to take the inquest, or if he
resides at a greater distance than fifteen miles fi·om the place where
the dead body is found, any justice of the peace or any judge, or jus-
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tice of some court of record of the proper county, may take the inquest, and perform all the duties hereby enjoined on the coroner.
SEc. 14. If the constable of the prop~r township is unable to execute the duties required by this act, the officer taking the inquest
may direct his warrant to any householder of the county, who shall
perform the duties of constable, be subject to the same penalties, and
entitled to the same fees.
SEc. 15. The coroner, or other officer holding an inquest, as provided for by this act, shall present to the tribunal transacting county
business a certified statement of all the costs and expenses of said inquest, including his own fees, the fees of jurors, witnesses, constables,
and others entitled to fees, for which the county is liable; and such
tribunal shall audit and allow the saine, and order a warrant to be
drawn upon the county treasury, in favor of the coroner, or other officer holding said inquest, for the whole amount of said costs; and the
coroner, or other officer, shall, as soon as he receives the amount from
the county treasury, pay to each person, upon demand, the amount to
which he is entitled.
SEc. 1G. Whenever there shall be no coroner, or where the coroner
shall be absent from the county, or reside and be at the time at a
greater distance than fifteen miles from the place where his service
shall be needed, any justice of the peace may, and, when notified of
such necessity, shall, perform all the duties of coroner in relation to
inouests.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXVII.
INSANE PERSONS.

An Act relative to insane persons.
§ 1. On information, in writing, that any § 11. Bond, when deposited: Certified copy
person is of um;ound mind, court
to be evidence.
12. Guardian to cause notice of appointto cause the facts to be inquired
ment to be publisl).ed, when and
into by a jury.
how.
2. In vacation such information shall be
13. To take charge of insane person and
giYen to a justice.
3. Person alleged to he of unsound mind,
provide for his support, &c.
may he brought before the court.
14. To take into his possession the es4. Duty of certain officers relatiYe to intate, real and personal, of such
person.
sane persons in the conn ty ; to
15. tlhall make out and file an im·entory
make application, &c. ; proceedof the real and personal estate,
ings.
5. On verdict of jury court shall appoint
when, &c.
gnn,rdian to HUCh insane person.
16. Shall file an additional hwentory,
G. If pcn;on found to he insane, costs,
when.
17. Inventories, how made and attested.
how paid.
7. If person alleged to he insane he dis18. Duties of guardian in prosecuting and
defending actions, collecting deuts,
charged, coHts how paid.
8. lnquhdtion may he Ret aRidc, &c.
&c.
19. Prouato court may order restraint,
fl. Guardian of imanc l)en;on to enter
support and safe-keeping of insane
into bontl. Condition thereof.
person, and support and mainte10. Court may require g uardian to give a
nance of his family, &c.
new bond, &c.
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§ 20. When personal estate not sufficient § 3±. In suits ftgainst insane persons, pro-

21.
22.
23.
24.
25 .
26.

27.
28.
29.
30.

31.
32.

33.

to pay deuts, &c., guardian may
petition court to mortgage, lease,
or sell real est~tte, &c.
What facts the petition shall contain.
On examination, court may order the
mortgage, sale, or lease, &c., of
the real estate.
Time and terms of sale to be directed
by the court, &c.
Notice of sale shall be given. What
it shall contain. How and where
published.
Lands to be sold at public auction,
&c. Report to be made !Jy guardian.
Report shall be verified by affidavit;
what it shall state, &c.
If report be approved, deed to be executed, &c.
If disapproved, court may set aside
the sale, &c. Order of sale may be
renewed.
No deed to· be executed until court
approve agreement, &c.
Conveyance made hy order of court
under this act shall be valid.
Guardian to render account and mal e
settlement once a year.
Contract of ward not binding without
consent of g uardian, &c. 1\'Ioney,
&c., disposed of by ward may ue
received by guardian .
Ins:1ne person shall not be held to
bail, or taken in execution.

cess to be served on guardian; &c.
35. When the guardian may apply to the
probate court for an appropriation
to support his ward.
36. What facts shall be contained in a
petition for that purpose.
37. When court may make an appropriation to support such person.
38. Allowance not to be made for more
than one year, &c.
39. Allegations on oath, that insane person has been restored, court may
cause inquiry to be made.
40. If restored to his rig ht mind, person
to l•e discharged.
41. In case of death of insane person,
guardianship to cease, &c. Gua.rdinn to sell his accounts.
42. Courts shall have power to remove
guardian.
43. When removed, he shall settle his
accounts, &c.
44. Court has power to control guardians,
enforce se ttlement::;, orders, &c.
45. ·when insane person may be confined;
duty of court and guardin.n.
4:6. If not confined, and no person bas
charge of him, duty of judge of court
of record, or two justices of the
peace.
47. Expenses attending such confinement,
how paid.
48. Appropriations made out of the county treasury, how and out of whom
recovered.

Be it enacted by the governor and legislative assembly of the Territory
of I(ansas, as follOlcs :
SECTION 1. If information in writing be given to the probate court
that any person in their county is an idiot, lunatic, or person of unsound mind', and incapable of managing his affairs, and praying that
an inquiry therein to be hacl, the court, if Ratisfied that there is goo<l
cause tor the exercise of its jurisdiction, shall cause the facts to be inquired into by a jury.
SEc. 2. Such information may also be given, in the vacation of said
court, to the judge thereof, in which event he shall call a special term
of the court for the purpose of holding an inquiry, whether the person
mentioned in such information be of unsound. m.1n(l m not.
SEc. 3. In proceedings under this act, the probate court may, in its
discretion, cau~e the person alleged to be of unsound mind to be brought
before the court.
SEc. 4. vVhenever any judge of the probate court, justice of the
peace, sheriff, coroner, or constable, shall discover any person, resident of his county, to be of unsound mind, (as in the first section of
this act mentioned,) it shall be his duty to make application to the
probate court for the exercise of its j urisdict.ion, and thereupon the
like proceedings shall be had as in the case of information by unofficial
persons.
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SEc. 5. If it be found by the jury that the subject of the inquiry is
of unsound mind, and incapable of managing his or her affairs, the
court shall appoint a guardian of the person and estate of such insane
person.
SEc. 6. When any person shall be found to be insane) accor<1ing to
the preceding provisions, the costs of the proceedi ngs shall be paid out
of his estate, or, if that be in sufficient, by the county.
SEc. 7. lf the person alleged to be insane shall be discharged, the
costs shall be paid by the person at whose instance the proceeding is
had, unless said person be an officer, acting officially, according to
the provisions of this act, in which case the costs shall be paid by the
connty.
SEc. 8. The court may, if just cause appear at any time during the
term at which an inquisition is had, set the same aside, and cause a
new jury to be empannelled to inquire into the facts; but ·when two
juries concur in any case) the verdict shall not be set aside.
SEc. 9. Every guardian of a person of unsound mind, before entering upon the duties assigned him, shall enter into bond to the Territory of Kansas, in such sum, and with such security, as the court shall
approve, conditioned that he will take due and proper care of such insane person, and manage and administer his estate and effects to the
best ad vantage, according to law, and will faithfully do and perform
all such other acts, matters and things touching his guardianship, as
may be prescribed by law, or enjoined on him by the order, sentence or decree of any court of competent jurisdiction.
SEc. J0. Tl1e court may at any time require of any such guardian
to give a new bond, or additional security, as the circumstances of the
case shall require; and if any order for that purpose be not complied
with within a reasonable time, to be therein mentioned, the appointment of the guardian may be revoked and another appointed, who
will give the bond and security required.
·
SEc. 11. Every bond given by such guardian shall be deposited with
the clerk of the court making the appointment, an<l a copy thereof,
duly certified by the clerk, shall be evidence in all respects as the
original.
SEc. 12. It shall be the duty of every such guardian, within thirty
days af'ter his appointment, to cause a notice thereof to be published,
at such time, and in such manner, as· the probate court shall order.
SEc. 13. Every such guardian shall take charge of the person committed to his charge, and provide for his support and maintenance, as
hereinafter dirceted.
SEc. 14. It shall be his duty to collect and take into his possession
the goods, chattels, moneys and effects, books. and other evidences of
debt, and all writi11gH touching the estate, real and personal, of the
person under his guardianship.
SEc. 15 Within three montbs after his appointment such guardian
shall make out and file, in the office of the clerk of the probate court
by wl1ich he was appointe<l, a just and true inventory of the real and
personal estate of his ward, Rtatiog the income and profits thereof,
and the debts, credits and effects, so iar as the same shall have come
to the knowledge of such guardian.

364

INSANE PERSONS.

SEc. 16. vVhenever any property bP-longing to such estate shall be
discovered after the filing any inventory, it shall be the duty of the
guardian to file, as aforesaid, an additional inventory, containing a
just and true account of the same, from time to time, as the same
shall be discovered.
SEc. 17. All such inventories shall be made in the presence of, and
attested by, two credible witnesses of the neighborhood, and shall be
verified by oath or affirmation of the guardian.
SEc. 18. It shall be the duty of every such guardian to prosecute
and defend all actions instituted in behalf of, or against his ward, to
collect all debts due, or becoming due to his ward, and give acquittances and discharges therefor, and to adjust, settle, and pay all demands due, or becoming due from his ward, so far as his estate and
effects will extend, as hereinafter provided.
SEc. 19. Every probate court by whom any insane person is committed to guardianship may make an order for the restraint, support,
and safe-keeping of such person, for the management of his estate,
for the support and maintenance of his family, and education of his
children, out of the proceeds of such estate ; to set apart and reserve
for the payment of debts, and to let, sell, or mortgage any part of
such estate, real or personal, when necessary for the purposes above
specified.
SEc. 20. Whenever the personal estate of any such insane person
shall be insufficient for the discharge of his debts, the maintenance of
himself and his family, or the education of his children, it shall be
the duty of the guardian to apply, by petition, to the court by which
he was appointed, praying authority to mortgage, lease, or sell the
whole or so much of the real estate of such person as shall be necessary to supply the deficiency.
SEc. 21. The petiti0n shall set forth the particulars of the amount
of the estate, real and personal, of such insane person, and of the
debts by him owing, accompanied by a full, true, and perfect account
of the guardianship of the petitioner, showing the application of the
funds which may have come to his hands.
SEc. 22. If it appear to the court upon examination of the matter
that the personal estate is insufficient for the purposes above mentioned,
and that the property has been applied, as far as the circumstances of
the case rendered proper, the court shall make an order directing the
mortgage, lease, or sale of the whole or such part of the estate as may
be necessary or proper.
SEc. 23. The court making such order shall direct the time and
terms of sale, or if a mortgage or lease be ordered, the terms of such
mortgage or lease, and the manner in which the proceeds shall be secured, and the income or produce thereof be appropriated.
SEc. 24. When a sale of real estate shall be ordered, the guardian
shall cause notice of the time, place, and terms of sale, together with
a description of the property to be sold, to be published four weeks
successively in some newspaper in or nearest to the county in which
the premises to be sold are situated, and shall also put up like notices
at six of the most public places in such county, six weeks before the
day of sale.

INSANE PERSONS.

365

SEc. 25. Such guardian shall, at the time and place appointed for
the sale, sell such lands at public auction to the highest bidder, and
make report of his proceedings to the court at the term next succeeding the sale.
SEc. 26. The report shall be verified by the affidavit of the guardian, which affidavit shall also state that such guardian did not, directly or indirectly, become the purchaser of the property sold, and
that he was in nowise interested in the purchase thereof.
SEc. 27. If the court approve the proceedings, the guardian shall
execute a deed to the purchaser, reciting the order of sale, and conveying to the purchaser all the estate, right, title, and interest of such
insane person to the estate sold.
SEc. 28. If the report be disapproved, the court may set aside the
sale, and order all money paid to be refunded, and all securities given·
to be cancelled, and may renew the order of sale as often as may be
necessary until the proceedings are approved.
8~<~c . 29. When the court shall order a lease or mortgage of any
estate, no deed or instrument of writing shall be executed for that
purpose until the court shall have approved the agreement made by
the guardian under such order.
SEc. 30. Every conveyance, mortgage, lease, and assurance made
under the order of a probate court, pursuant to the provisions of this
act, shall be as valid and as effectual as if the same had been executed
by such insane person when of sound memory and understanding.
SEc. 31. Every guardian of an insane person shall once a year, or
oftener, if thereto required by the court appointing him, render to
such court a just and true account of his guardianship, and make settlement thereof with such court.
tlEC. 32. No contract of any person found to be of unsound mind,
as hereinbefore specified, which shall be made without the .consent of
his guardian) shall be valid or binding, and such guardian may sue
for and recover any money or property which may haYe been sold or
disposed of by his ward, without his consent.
SEc. 33. No such insane peTson shall be beld to bail, nor shall his
body be taken in execution, on any civil or penal action.
SEc. 34. In all actions commenced against such insane person, the
process shall be served on his guardian; and on judgment against
such person or his guardian, as such, the execution shall be against
his property only, and in no case against his body, nor against the
body or estate of such guardian, unless he shall have rendered himself liable thereto by false pleading or otherwise.
SEc. 35. If the estate of any such insane person shall be insufficient
to pay his debts, to maintain himself and family, or educate his children, his guardian may apply to the probate court of the proper
county) by petition,.setting forth the particulars, and praying for an
appropriation from the county treasury for the support of his ward.
8Ec. 36. The petition shall be accompanied by a true and perfect
account of the guardianship, an inventory of the estate and effects,
and a list of the debts due from such insane person, and it shall be
verified by the affidavit of tho petitioner.
SEc. 37. If the probate court shall be satisfied that such estate and
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effects are insufficient for the purposes above specified, such court may
order such sum to be paid to the guardian, out of the county treasury,
as to them shall appear reasonable, and cause a warrant to be issued
accordingly.
SEc. :·{8. But no allowance !'hall be made, at any one time, for a
period longer than one year, nor shall such order be made at any
time unless the guardian shall have dnly accounted for, and settled
with such court for the moneys and effects which shall have come to
his hands for the support of his ward, out of the county treasury or
otherwil'e.
SEc. 39. If any person shall allege, in writing, verified by oath or
affirmation) that eny person declared to be of unsound mind, has
been restored to his right mind, the court by which the proceedings
were had shall cause the facts to be inquired into by a jury.
SEc. 40. If it be found that such person has been restored to his
right mind, he shall be discharged from cartl and custody, and the
guardian shall immediately settle his accounts, and restore to such
person all things remaining in his hands belonging or appertaining
to him.
SEc. 41. In case of the death of any such insane person while under
guanlianship, the power of the guardian shall cease, and tho estate
shall descend and be distributed in the same manner as if such person
had ueen of sound mind; and the guardian shall immediately settle
his accounts, and deliver the estate and effects of his ward to his personal representatives.
SEc. 42. The several probate courts shall have power to remove
such guardians, at any time, for neglect of duty, misconduct, or mismanagement, or disobedience to any lawful order, and appoint others.
SEc. 43. \:Vhenever any such guardian t:!hall be removed from his
trust, lw shall immediately settle his accounts, and render to his successor the estate and effects of his ward.
SEc. 44. The probate court shall have full power to control the
guardian of any such insane person, in the management of the person
and estate, and the settlement of his accounts, anll may enforce and
carry into execution their orders, sentences, and decrees, in the same
manner as a court of chancery.
SEc. 45. If any person, by lunacy or otherwise, shall be furiously
mad, or so far disordered in his mind as to endanger his own l)erson,
or the person or property of others, it shall be the dnty of his or her
guardian, or other person under whose care he or. she may be, and
who is bound to provilie for his or her support, to confine him or her
in some ~uitable place until the next sitting of the probate court for
the county, who shall make such order for the restraint, support and
safekeeping of such person as tho circumstances of the case shall
require.
~Ec. 4G. II' any such person of unsound mind, as in the last preceding f'Cction is ,'lwcified, shall not be confined by the person having
charge of him, or there be no person having such charge, any judge
of a t:ourt of record, or any two justices of the peace, may cause such
insane person to be apprehended, and may employ any person to con-
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:fine him or her, in some snitable place, until the probate court shall
make further order therein, as in the preceding section specified.
SEc. 47. The expenses attending such confinement shall be paid by
the guardian, out of his estate, or by the person hound to provide for
and support such insane person, or the same shall be paid out of the
county treasury.
SEc. 48. In all cases of appropriation out of the county treasury,
for the support and ma.intenance, or confinement, of any insane person,
th e amount thereof may l>e recovered by the county from any person
who, by law, is bound to provide ior the support and maintenance of
such person, if there be any of sufficient ability to pay the same.
rrhis act to take effect and he in force from and after its passage.

CHAPT~R

LXXXVIII.

INTEREST.

An Act regulating the interest of money.
§

1. When no rate of interest is agreed I § 3. Interest, by agreement, may becomo
pa.rt of the principal.
upon, six per cent. allowed as legal
4:. Not to compound more than once a
intnest.
year.
z. Partie:; may agree, in writing, for any
mte of interest.

I
I

Be it enacted by the governor and legislative assembly of the Territory
of I{ansas, a::; follows :
SECTION 1. Creditors shall be allowed to receive interest at the rate
of six per cent. per annum, when no other rate of interest is agreed
upon, for all moneys after th ey become due by any instrument of the
debtor in writing; for money lent or money due on &ettlerilent of accounts, from. the day of liquidating the same and ascertaining the
balance ; for money recovered for the use of another and retained
without the owner's knowledge of the receipt; for money due and
withhe1d by an unreasonable and vexatious delay of payment, or settlement of accounts; and for all other money due, or to become due,
for the forbearance of payment whereof an express promise to pay
interest has been made.*
SEc. 2. rrhe parties may agree, in writing, for the payment of any
rate of interest, on money due or to become due upon any contract.
SEc. 3. rl'hc parties may, in any contract in writing, whereby any
debt is ~ccnrcd to be paid, agree that, if the interest on such debt is
not punutnally paid, it shall become a part of the principal debt.
-

- - - - - - - - - - - - - -- -- - - - - -·

lo~:;t or mislaid, the obligor cannot be relieved from the payment of intcr<'Kt for the time iL waH so lost, nnless he made a tender of the money; Hector vs . .1\lal'k, 1 .i\lissouri ltep., 206. When money is paid for another, he who payH it is
entitled to interest from the time of payment; Chaml.Jerlain vs. Smith, administra.tor, 1
Missouri lkp., 515. A county warrn.nt will bear intere:;t after presentment at the treasury and refusal of payment l.Jy the treasurer; Hobbins vs. Lincoln county court, 3 MisiOuri Rep., 42.

co ·wlwn a honrl or note is
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SEc. 4. The preceding section shall not be so construed as to allow
any creditor, by agreement, to compound the interest due him, on any
contract, oftener than once in a year.

CHAPTER LXXXIX.
JAILS AND JAILORS.

An Act concerning Jails and Jailm·s.
§

1. Jail to be kept in good and sufficient § 15. Liability of jailots on failure of duty
2.

.'3.

4.
5.
6.

1.
8.
H.

10.
11.

12.
l3.
14.

repair at the county seat of each
county.
Sheriff to have the custody and keep·
ing of the jail; may appoint a jail·
or ; liable for his acts.
Sheriff and jailor to receive prisoners
and persons committed to jaH; refusal deemed a misdemeanor, pun·
ishaule by fine.
Debtors and criminals to be confined
in different rooms, if practicable.
Female prisoners to be kept separate
and apart from male prisoners.
Convicts to pay expenses of commitment andsupportin prison; property bound thcrfor from the time of
commitment; m ay be sold by order
of court.
Prisoner detained for fine or costs only
may be discharged; how.
Before his discharge he shall take the
oath of an insolvent debtor; proceedings thereon.
Poor prisuners in criminal cases, how
provided for.
Expenses of criminal prisoners, before
and after conviction, how to be
paid.
Prisoners (except com·ictiom; for felonies) to have certain liberties.
Grand juries to examine jails, and
make report thereof at each term
of the court.
Duty of the district court, at each
term, to inquire and sec that crim·
inals are humanely treated.
Keepers of jails to receiye prisoners
committed under authority of the ,
United States.

in case of United States prisonets.
16. United States to pay for use of jails,
jailor's fees, &c.
17. Duty of the sheriff when jail is out of
repair; duty of the comt in such
case ; allowance may be made uy
the court fot deputy jai.lor, when.
18. Such deputy to be appointed by the
sheriff, and removable by him at
pleasure.
19. Guard may be employed to guatd
prisoners if jail is insufficient; when,
how, &c.
20. Expenses of said guard, how audited
and paid.
21. If there is no jail, or insufficient one,
prisoner may be committed to the
jail of some other county.
22. Prisoner committed to jail of a different county, notice to be given to
the judge, to be removed for trial
by habeas corpu8.
23. Sheriff or keeper of the jail to obey a
writ of habeas corpus.
24. herifi' or keeper f<:tiling to obey the
writ, punishable as for contempt;
to be fined, and liable to the prisoner for damages.
25. Sheriff, or keeper of the jail, may also
ue removed from ofiicc, a.t the discretion of the court.
26. Fees o[ sheriff for committing prisoner or executing writ of habea.~
C07]JllS.

27. Prisoners committed from another
county, how expenses paid.
28. Sheriff may be imprisoned in the jail
of his own county.

Be it enacted by the governo1· and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. There shall be kept and maintained, in good and sufficient condition and repair, a common jail, in each county within
this Territory, to be located at the permanent seat of justice for such
county.
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SEc. 2. The sheriff of each county in this Territory shall have the
custody, rule, keeping and charge of the jail within his county, and
of all the prisoners in such jail, and may appoint a jailor under him,
for whose conduct he shall be responsible.
SEc. 3. It shall be the duty of the sheriff and jailor to receive from
constables and other officers all persons who shall be apprehended by
such constables or other officers for offences against this Territory, or
who shall be committed to such jail by any competent authority; and
if any sheriff or jailor shall refuse to receive any such person or persons, he shall be adjudged guilty of a misdemeanor, and, on conviction,
shall be fined at the discretion of the court.
SEc. 4. It shall not be lawful for any sheriff or jailor to confine or
keep debtors and criminals together in the same room, but they shall
be confined and kept separate and apart from each other, in distinct
rooms, when practicable.
SEc. 5. Female prisoners shall, in like manner, be confined and kept
in apartments separate and apart from male prisoners.
SEc. 6. Every person who shall be committed to the common jail
within any county in this Territory, by lawful authority, for any
offence or misdemeanor, if he shall be convicted thereof, shall bear the
expense of carrying him or her to the said jail, and also of his or her
support while in jail, before he or she shall be discharged; and the
property of such person shall be subjected to the payment of such expenses, and shall be bound therefor) from the time of his commitment,
and may be levied on and sold, from time to time, under the order of
the district court, to satisfy such expenses.
SEc. 7. The attorney prosecuting for and on behalf of the Territory
in such county, may) by and with the advice and consent of the district court, discharge from imprisonment any person convicted of an
offence below the grade of felony, and holden only for the payment of
fine and costs, who hath no property or means of satisfying the same.
SEc. 8. Before any such person shall be discharged, he shall take
the oath, and surrender his property and effects, as required by law
in the case of insolvent debtors; and the property and effects which
may be surrendered shall be first applied to the payment of the fine
and costs for which he was imprisoned.
SEc. 9. Whenever any person, committed to jail upon any criminal
process under any law of this Territory, shall declare on oath that he
is unable to buy or procure necessary food, the sheriff or jailor shall
provide such prisoner with food, for which be shall be allowed a reasonable compensation, to be fixed by law; and if, from the inclemency
of the season, the sickness of the prisoner, or other cause, the sheriff
shall be of opinion that fuel, additional clothes, or bedding, are necessary for such prisoner, be shall furnish the same, for which he shall
be allowed a reasonable compensation.
SEc. 10. The expenses of imprisonment of any criminal prisoner,
such as accrue before conviction, shall be paid in the . same manner as
the other costs of prosecution are directed to be paid; and those which
accrue after conviction, shall be paid as is directed by the act regulating criminal proceedings.
SEc. 11. Every sheriff and jailor, and other person or persons whatEx. Doc. 23--24
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soever, to whose custody or keeping any person or persons shaH be
committed by virtue of any writ or process, or for any criminal offence,
except on conviction for felony, shall permit and suffer him, her or
them so committed, at his, her or their will and pleasure, to send for
and have any necessary drink or food, from what place, and whom
they please; and also to have and use such bedding, linen and other
things as he, she or they shall think fit, without detaining the same,
or any part thereof, or enforcing or requiring him, her or them to pay
for the having or using thereof, or putting any manner of restraint or
difficulty upon him, her or them in using thereof, or relating thereto.
SEc. 12. It shall be the duty of the grand jury at each term, or a
committee to consist of at least three members thereof, to visit the jail
of their county, and examine the condition thereof, and inquire into
the treatment of the prisoners, and make report thereof to the court.
SEc. 13. It is hereby made the special duty of the prosecuting court,
at each term, to inquire and see that all prisoners, civil and criminal,
are humanely treated.
SEc. 14. It shall be the duty of the keeper of the jail in every county
within this Territory, to receive into his custody any prisoner or prisoners who may be, from time to time) committed to his charge under
authority o1 the United States, and to safely keep every such prisoner
or prisoners, according to the warrant or precept of such commitment,
until he or they shall be discharged by due course of law of the United
States.
SEc. 15. The keeper of every jail aforesaid shall be subject to the
same pains and penalties for any neglect or failure of duty therein, as
he would be subject to by the laws of this Territory for the like neglect or failure in the case of a prisoner committed under the authority
of the said laws.
SEc. 16. The United States shall pay for the use and keeping of
such jails at the rate of one dollar per month for each person that shall,
under their authority, be committed thereto, and also to the jailor
such fees as he would be entitled to for like services rendered in virtue
of the existing laws of this Territory, during the time such prisoner
shall be therein confined, and shall support such of said prisoners as
shall be committed for offences.
SEc. 17. Whenever the sheriff of any county in this Territory shall
be of opinion that the jail of his county is insufficient to secure the
prisoners that shall be confined therein, it shall be his duty to give
notice thereof to the board of county commissioners, and the said board,
if they cannot immediately repair the same, may, if they deem it expedient, allow any sum not exceeding one hundred and fifty dollars
per annum for the pay of a deputy jailor.
SEc. 18. Such deputy shall be appoi11ted by the sheriffs, and shall
be under their sole direction, and removable by them at pleasure.
SEc. 19. vVhenever any sheriff shall have in his custody any person
or persons charged with any felony of this Territory, and the jail of his
county shall be insufficient, or if there shall be no jail in his county,
he may, with the sanction of any of the judges of the district courts,
or any two of the commissioners of his county, employ a guard sufficient for the guarding and safe-keeping of such prisoner or prisoners,

JAILS AND JAILORS.

371

in his own county; the said guard not to exceed, however, in any instance, more than three persons.
SEc. 20. 'fhe expenses of said guard to be audited and paid as other
county expenses.
SEc. 21. It shall be lawful for the sheriff of any county of this
Territory when there shall happen to be no jail, or where the jail of
such county shall be insufficient, to commit any person or persons in
his custody, either on civil or criminal process, to the nearest jail of
some other county ; and it is hereby made the duty of the sheriff or
keeper of the jail of said county to receive such person or persons so
committed as aforesaid, and him, her, or them, Rafely keep, subject to
the order or orders of the district judge for the county from whence
said prisoner was brought.
SEc. 22. It shall be the duty of the sheriff, so committing any person or persons, as aforesaid, for any criminal offence, forth-with to notify
the district judge for the district where such person or persons, so committed, is or are to be tried, of the committing of such person or persons to the jail of such other county, and transmit at the same time,
to such district judge, a copy of the day and cause of the caption and
detention of such person or persons ; whereupon, it shall be the duty
of such district judge, within fifteen days next preceding the first day
of the district court of tho county where· such person or persons is or
are to be tried, to issue a writ or writs of habeas corpus, directed to
the sheriff or keeper of the county where such person or persons is or
are committerl, commanding him or them to have the body or bodies
of such persons thus committed, together with the day and cause of
his, her, or their caption and detention, before the district court of
the said county for the trial of such offences, on the first day of the
next term of the said court.
SEc. 23. It shall be the duty of the sheriff, or keeper of the jail, to
bring, or cause to be brought, the said person or persons thus committed as aforesaid, on the day and at the place mentioned in tho said
writ.
SEc. 24. Any sheriff or keeper of the jail as aforesaid, failing' or
neglecting to make return as aforesaid, and to bring the body or bodies
of such person or persons, according to the command in the said writ,
shall be deemed guilty of a contempt to the said court, and shall be
liable to be attached and be committed to the jail of the county, there
to remain) without bail or mainprize, until he shall obey said writ;
and shall moreover forfeit to the prisoner or party aggrieved a sum
not exceeding five hundred dollars, to be apportioned according to the
nature, aggravation, and circumstances of the case, and the injury
which the party aggrieved may sustain thereby, to be recovered by the
prisoner or party aggrieved, his executors or administrators, in an action on the case, founded upon this statute.
SEc. 25. The said sherifi' or keeper of the jail may also, in the discretion of said court, be removed from office) and rendered incapable
of holding or executing the same thereafter.
SEc. 26. The sheriff, for committing any prisoner as aforesaid, or
for executing any writ of habeas cmpus under this act, shall be entitled to the like fees as are provided by law for similar services.
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SEc. 27. In all cases where a person is committed from another
county, for a criminal offence under this act, such county, or the prisoner, or the Territory, shall pay the expenses in the same manner as
if the commitment had been in the county where the offence was committed ; and in civil suits, the plaintiff or defendant shall pay the expenses in the same manner as if the imprisonment had taken place in
the county where the suit commenced.
SEc. 28. The sheriff may be imprisoned in the jail of his own
county, and for the time that he shall be confined, the coroner shall
have the custody, rule, keeping, and charge of the said jail, and shall,
by himself and his sureties, be answerable for the faithful discharge
of his duties in that office.
This act to take effect and be in force from and after its passage.

CHAPTER XC.
JUDGMENTS A D DECREES.

An Act regulating Judgments and decrees.
§ 1. Lien of judgments and decrees in the § 17. Acknowledgment of satisfaction to be
supreme court; extent of.
2. In any court of record, extent of.
3. Lien of judgment or decree to extend
to real estate acquired after rendition. To commence on the day after rendition, and continue three
years after, &c.
4. Execution may issue without scirefacias, when.
5. Effect of sale of land under junior
judgment, &c.
6. Proceeds, how applied.
7. Scirefacias to revive, may issue within ten years ; not after.
8. Scire facias before judgment after expiration of lien, effect of.
9. Scire.facias, how served.
10. If defendant cannot be found, order
of publication.
11. Order, how and where published.
12. On service or publication, &c., judgment or decree to be revived.
13. If one or more plaintiffs die, judgment survives; when to the executor or administrator, and when to
heir. In whose name revived, &c.
14. If several defendants, and some die,
judgment, &c., concerning real estate survives, and against whom.
How revived. If concerning personalty, againat whom it survives,
&c. How revived.
15. If defendant die after levy of execution on real estate, sheriff shall not
execute, but return it, &c.
16. Judgment or decree may be revived

against the administrator de bcmis
non, when.

entered, when.
18. By whom to be entered.
19. If made in court, to be entered of
record. If in vacation, on the minutes, &c.
20. If made by agent, his authority to be
filed.
21. Effect of acknowledgment.
22. If party receiving satisfaction refuse
to acknowledge, proceedings.
23. Court may order satisfaction ~o be
entered, when.
24. Costs, how recoYered.
25. Clerks to leave spnce in record for
entering satisfaction.
26. What entries shall be made by clerk,
in satisfaction of judgment or decree.
27. Clerks to keep dockets of judgments
and decrees.
28. Entries they shall make therein.
29. What such docket shall contain.
30. 'l'ranscripts of judgment and decrees
of supreme court to be entered
therein.
31. Clerk to forfeit one hundred dollars,
if he fail to comply with the preceding section, &c.
32. Copy of decree of conveyance of real
estate to be recorded, where and
when. Effect of a failure.
33. Not to be recorded, when.
34. Construction of the term ''real estate."
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Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. Judgments and decrees obtained in the supreme court
shall, upon the filing of a transcript thereof in the clerk's office of the
district court of any county, be a lien on the real estate of the person
against whom such judgment or decree is rendered, situate in the county
in which such transcript is filed.
SEc. 2. Judgments and decrees rendered by any court of record shall
be a lien on the real estate of the person against whom they are nmdered, situate in the county in which the court is held.
SEc. 3. The lien of a judgment or decree shall extend as well to the
real estate acquired after the rendition thereof, as to that which was
owned when tbe judgment or decree was rendered. Liens shall commence on the day of the rendition and shall continue for three years,
subject to be revived as hereinafter provided ; but when two or more
judgments or decrees are rendered at the same term, as between parties
entitled to such judgments or decrees, the lien shall commence on the
last day of the term at which they were rendered.
SEc. 4. Execution may issue at any time during the existence of the
said lien, without a scire facias to revive the judgment.*
SEc. 5. The sale of lands under a junior judgment or decree shall
pass the title of the defendant, subject to the lien of all prior judgments and decrees then in force.
SEc. 6. Tbe money arising from such sale shall be applied to the
payment of the judgment or decree under which it may have been made.
SEc. 7. The plaintiff, or his legal representative, may, at any time
within ten years, sue out a scire facias to revive a judgment and lien;
but after the expiration of ten years from the rendition of the judgment,
no scire facias shall issue.
SEc. 8. If a scire facias is issued to revive a judgment and lien before
the expiration of the lien, and a judgment of revival is afterwards rendered, although it may be after the expiration of the lien, yet the said
lien shall prevail over all intermediate incumbrances.
SEc. 9. The scire facias shall be served on the defendant, or his legal
representatives, terre-tenants, or other persons occupying the land,
and be directed to and executed in any county in this Territory.
SEc. 10. If the defendant cannot be found, the court may make an
order, setting forth briefly the nature of t.he case, and requiring all
persons interested to show cause, at the next term of such court, why
judgment or decree should not be revived and the lien continued.
SEc. 11. The order shall be published in some newspaper printed
in this Territory for three weeks, the last insertion to be two weeks
before the commencement of the term at which the parties are required
to appear.
SEc. 12. If, upon the service of the scire facias or publication as
aforesaid., the defemlant or any of his creditors do not appear and show
cause against reviving the judgment or decree, the same shall be re(~

Vide Downsman vs. Potter, 1 Missouri Rep., 518.
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vived and the lien continued for another period of two years, and so
on, from time to time, as often as may be necessary.
SEc. 13. If one or more plaintiffs in a judgment or decree die before
the same is satisfied or carried into effect, the judgment or decree, if
concerning the personalty, shall survive to the executors or administrators of such deceased party ; and if concerning real estate, to his
or their heirs or devisees; and execution may be sued out in the name
of the surviving plaintiff or plaintiffs, for the benefit of himself or
themselves, and the legal representatives of the deceased party; or the
judgment or decree may be revived in the name of such legal representatives and surviving plaintiffs, and execution sued out by them
jointly.
SEc. 14. When there are several defendants in a judgment or decree, and some of them die before the same is satisfied or carried into
effect, the judgment or decree, if concerning real estate, shall survive
against his or their heirs or devisees, and execution may issue against
any surviving defendant or defendants; or such judgment or decree
may be rev~ved by the heirs or devisees of any or all such deceased
defendants by scire facias, and execution may be sued out against the
surviving defendant or defendants, and the heirs or devisees of such
deceased defendants, or such of them as are made parties jointly;*
but if such judgment or decree concern the personalty, execution shall
be sued out only against the surviving defendant or defendants; and
if the lien of the judgment or decree has not expired, it shall be exhibited in the probate court, for allowance as other demands, against
the deceased defendant or defendants' estate; but if the lien has expired, the judgment or decree shall be revived against the executor
or administrators of the deceased defendant or defendants, and then
shall be proceeded with as hereinbefore directed.
SEc. 15, If any defendant shall die after his real estate shall have
been seized on execution, the service thereof shall not be completed,
but the sheriff shall return the execution, together with the fact of
the defendant's death, which shall be a sufficient indemnity to him
for his failure to proceed.
SEc. 16. If an executor or administrator be plaintiff or defendant
in a judgment or decree, and shall die, resign, or be dismissed before
the same is satisfied or carried into effect, the judgment or decree may
be served by or against the administrator de bonis non, in the manner
.aforesaid.
SEc. 17. When any judgment or decree is satisfied otherwise than
by execution, the party in whose favor the same was rendered shall
immediately t.hereafter enter an acknowledgment of satisfaction
thereof in the court where the same was obtained, or before the clerk
of such court in vacation.
SEc. 18. Satisfaction may be entered by the plaintiff in person, by
~~

Vide Armstrong· vs. Prewit, 5 1\Iissouri Rep., 4:76. As to lien of judgments, vide Frhu
The judgment of a county court on a demand against a
deceased person's estate is binding and conclusive until reversed; McKinney, administrator, vs. Davis, 6 l\1issouri Rep., 501. A memorandum at the foot of a judgment is no part
of it; Fugate vs. Glasscock, Missouri TI.ep., 577. As to the priority of lien between a
judgment and conveyance, vide Jones vs. Luck, 7 Mis ouri Rep., 551.
vs. Ray, 5 Missouri TI.ep., 510.
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his attorney of record, or by his agent, duly authorized In writing,
under tho hand and seal of the plaintiff.
SEc. 19. If tho acknowledgment is made in court, it shall be entered of record; but if made before the clerk in vacation, it shall be
entered on tho minutes, signed by the party making it, and attested
by the clerk.
SEc. 20. When made by an agent, his authority shall be filed in
the office of the clerk of the court where the acknowledgment is
made.
SEc. 21. Tho acknowledgment so made shall forever discharge and
release tho judgment or decree.
SEc. 22. If a person receiving satisfaction of a judgment or decree
shall refu.:;e, within a reasonable time after request of the party interested therein, to acknowledge satisfaction on the record, or cause the
same to he done in tho manner pointed out by this act, the person so
interested ma.y, on notice given, apply to the court to have the same
done.
SEc. 23. The court may, thereupon, order the satisfaction to be entered by the clerk, with tho like effect as if acknowledged as aforesaid.
SEc. 24. rrhe costs attending such acknowledgment shall be recovered
of the varty rcfhsingJ by fee-bill, as in other cases.
EC. 25. The cl~rks of courts of record, in recording judgments or
decrees, Ahalllcave a space or margin on the record for entering a
memorandum of the satisfaction or vacation of such judgment or decree.
SEc. 2H. \Vhcn satisfaction of a judgment or decree shall be acknowledged or entered by order of the court, or satisfaction shall be
made by c. ·ccutiou, or such judgment or decree shall be vacated, the
clerk shall enter upon the margin of the judgment or decree a memorandum of tlw disposition thereof, the date, the book, and page, in
which the evidence is entered or recorded.
SEc. 27. The clerks of courts of record shall keep in th~ir respective
offices a well-bound book, for entering therein an alphabetical docket
of all judgments and decrees.
SEc. 28. rrhey shal1' during every term, or within thirty days
thereafter, enter in such docket all final judgments and decrees rendered at such term, in alphabetical order, by the name of the person
against whom the judgment or decree was entered ; and if the judgment or decree lw against several persons, it shall be docketed in the
name of each pcnwn against whom it was recovered, in the alphabetical order of their names, respectively.
SEC. 29. Snch docket shall contain, in columns ruled for that purpose, first, the names of tho parties; second, the date; third, the nature ofthejmlgnH'nt or decree ;jO'lwth, the amount of the debt, damages,
and costs ; .f(fth, the book and page in which it is entered; sixth, a column for entering a note of the satisfaction or other disposition thereof.
E . 30. rl1 ra11scripts of the judgments or decrees of the supreme
court shall, so soon as they are :filed in the office of the clerk of the
district court, be entered in the said docket.
SEc. 31. Any clerk failing to comply with the provisions of any
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of the five preceding sections, or who shall fail to enter in said docket,
within the time required, the judgment of justices' courts, transcripts
of which have been filed in his office, shall forfeit and pay to the party
who is or may be injured thereby the sum of one hundred dollars, to
be recovered by action of debt.
SEc. 32. In all cases where any court of record shall decree a conveyance of real estate, or that any real estate pass, the party in whose
favor the decree is rendered shall cause a copy thereof to be recorded
in the office of the recorder of the county wherein the lands passed, or
to be conveyed, lie, within eight months after such decree is entered;
and if such decree be not so recorded, it shall not be valid, except between the parties thereto, and such as have actual notice thereof.
SEc. 33. Nothing contained in the preceding section shall be so
construed as to require a party to record a decree, when a conveyance
has been executed in pursuance thereof, and acknowledged or proved,
and deposited for record in the proper office within the time therein
limited.
SEc. 34. The term "real estate," as used in this act) shall be construed to include all estate and interest in lands, tenements and hereditaments liable to be sold on execution.
This act to take effect and be in force from and after its passage.

CHAPTER XCI.
JUDICIAL DISTRICTS .

..An ..Act defining the Judicial districts.
§ 1. First judicial district.

) § 3. Third judicial district.

2. Second judicial district.

Be it enacted by the governor and legislative assembly of the Te'rritory
of Kansas, as follows :

SECTION 1. The counties of Doniphan, Atchison, J e:fferson, Calhoun,
Douglas and Leavenworth shall compose the first judicial district,
and the honorable Samuel D. Lecompte, chief justice, is hereby
assigned to the first judicial district.
SEc. 2. The counties of Johnson, Lykins, Linn, Bourbon, Allen,
Anderson, Franklin and Shawnee shall compose the second judicial
district, and the honorable Rush Elmore is hereby assigned to the
said second judicial district.
SEc. 3. The counties of Nemaha, Marshall, Riley, Breckenridge and
Madison shall compose the third judicial district, and the honorable
Sanders W. Johnson is hereby assigned to the said third judicial
district.
This act to take effect and be in force from and after its passage.
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CHAPTER XCII.
JURORS.

An Act concerning Jurors.
§ 1. Courts may order jurors to be sum- § 12. Who shall not be sworn as jurors.
13. Who shall not sit on jury.
moned.
2. Qualifications of grand jurors.
14. In civil cases, either party may challenge three jurors.
3. Grand jurors to be summoned six
days before the term ; how and by
15. Court may order special jury of
eighteen in civil cases.
whom.
16. If the panel is exhausted, the court
4. In case of non-attendance of grand
to order others to be summoned.
juror, &c., another may be sworn.
17. Penalty for non-attendance.
5. Grand juror may be indicted by the
18. Compensation of grand jurors. Disjury of which he is a member; procretionarywith the county tribunal.
ceedings.
6. Qualifications of petit jurors.
19. Clerk to keep an account of service of
grand jurors, &c., on application.
7. Grand or petit juror may be challenged or discharged, when.
To be verified by the affidavit of
8. Exception, not after the jury are
the juror.
sworn.
20. On demand, clerk to give juror scrip
9. Persons exempt from serving.
for the amount, &c.
10. Grand jurors exempt from serving on
21. Fees of clerks in such cases.
petit jury during same term.
22. Forfeiture of $100 on any officer for
11. Service of jmies to be equalized; cerreceiving reward, &c., for excusing
tain pen;ons to be avoided.
a person from serving on a jury.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. All courts before whom jurors are required, may order
the marshal, sheriff or other officer to summon a sufficient number of
jurors.
·
SEc. 2. Every grand juror shall be a free white citizen of the Territory of Kansas, resident in the county or district, over twenty-one
years of age ; shall be a householder and otherwise qualified.
SEc. 3. Every grand juror shall be summoned either personally, or
by a writing left at the dwelling-house of said juror, six days at least
before the first day of the court.
SEc. 4. In case of the non-attendance of any grand juror after he
shall have been qualified, the court may cause another to be sworn.
SEc. 5. Any grand juror may be indicted or presented by the grand
jury of which he is a member; but when any complaint shall be made
against a grand juror, the foreman shall inform the prosecuting attorney of the same, and if, on examination, there are grounds for proceeding against said juror, he shall inform the court thereof, and the
court shall discharge the juror, and cause another to be sworn if necessary.
SEc. G. Every petit juror shall be a free white male citizen of the
Territory, resident in the county, above the age of twenty-one years,
and not otherwise disqualified.
SEc. 7. If any person be summoned as a grand or petit juror, who
is not qualified as required by law, he may be challenged and discharged u110n such challenge being verified according to law, or by his
own oath.
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SEc. 8. No exception to a juror on account of his citizenship, nonresidence, state or age, or other legal disability, shall be allowed after
the jury are sworn.
SEc. 9. No person exercising the functions of a clergyman, practitioner of physic, attorney at law, clerk or other officer of the court,
ferry-keeper, overseer of roads, coroner, constable, or judge of a court
of record, or any person over the age of sixty years, shall be compelled
to serve on a jury.
SEc 10. Grand jurors shall not be compelled to serve on a petit jury
during the same term.
SEc. 11. Service on juries shall be equalized as nearly as practicable
among the citizens liable to be summoned on juries; and all officers
shall avoid persons of ill-fame, habitual idlers and vagabonds, and
those who are under the undue influence of either party.
SEc. 12. No witness, or person summoned as a witness, in any civil
cause, and no person who has formed or expressed an opinion concerning the matter in controversy in any such cause, which may influence
the judgment- of such person, or who is of kin to either party to any
such cause within the fourth degree of consanguinity or affinity,
shall be sworn as a juror in the same cause.
SEc. 13. No person who is conscientiously opposed to the holding
slaves) or who does not admit the right to hold slaves in this Territory, shall be a juror in any cause in which the right to hold any person in slavery is involved, nor in any cause in which any injury done
to or committed by any slave is in issue, nor in any criminal proceeding for the violation of any law enacted for the protection of slave
property and for the punishment of crimes committed against the right
to such property.
SEc. 14. In civil trials either party is entitled to challenge peremptorily three jurors.
SEc. 15. All courts before whom juries are required have the power
to order a special jury of eighteen for the trial of any civil cause, and,
when ordered, the sheriff shall summon them according to the order
of the court, and make out and deliver to each party, or his attorney,
a panel of the jury so summoned.
SEc. 16. If such a panel be exhausted, by challenge or otherwise,
before the jury is sworn, the court shall order the sheriff to summon
a sufficient number of other jurors to complete the jury.
SEc. 17. A person summoned as a grand or petit juror, and failing to
attend, shaH be fined not exceeding ten dollars) unless a satisfactory
excuse be offered.
SEc. 18. Each grand juror shall receive one dollar for every day he
may actually serve as such, and five cents for every mile he may necessarily travel in going from his place of residence to the court-house
and returning to the same, in the discretion of the county tribunal, to
be paid out of the county treasury.
SEc. 19. The clerk of the court shall keep a book, in which he shall
enter, upon the application of each grand juror, the number of days
such grand juror shall have served as such, and the number of miles
necessarily travelled in obedience to the summons to serve on the grand
jury, and such entry shall be verified by the oath of such juror.
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SEc. 20. Upon the demand of such grand juror, the clerk shall give
him a scrip, verified by his official signature, showing the amount
which such juror is entitled to receive out of the county treasury. ·
SEc. 21. The clerk shall receive one dollar and fifty cents for his
services at each term of the court) in complying with the provisions
of the next preceding sections.
SEc. 22. If any civil officer, directly or indirectly, take, accept, or
receive any money, reward or other thing, to excuse any person from
serving, or being returned to serve, on any jury, he shall forfeit one
hundred dollars for every such offence, one-half to the Territory, and
the other half to the party suing for the same, to be recovered with
costs, by action of debt, in any court having cognizance thereof.
This act to take effect and be in force from and after its passage.

CHAPTER XCIII.
JUSTICES' COURTS.

An Act to establish and regulate }ustices' courts.

I. Of justices, their eligibility and term of office; jurisdiction and powers.
II. Of jurisdiction and limits thereof; when co-extensive
with county.
III. Of the commencement of suits, service, and return of
process ; of appearance and pleadings of parties ; of
adjournments; of witnesses and jurors ; of executions
and proceedings thereon, and of garnishments.
IV. Of appeals; proceedings thereon.

ARTICLE

ARTICLE I.
Of j'ustices, thei1· eligibility and term of office; j'urisdiction and powers.

§ 1. Four justices to be in each township. § 6. Jurisdiction throughout the county.
2. To hold their offices in their respectiYe townships.
3. Eligibility of justice.
4. Term of office.
5. When the township is changed, shall
continue to exercise the duties.

7. To punish for contempt.
8. Punishment for contempt to be by
fine or imprisonment.
9. Powers of justice.
10. When to deposite all papers with tribunal clerk.

Be it enacted by the governor and legislative assembly of the Ter?'itory of Kansas) as follows:
SECTION. 1. Each municipal township in this Territory shall be
entitled to four justices of the peace.

380

JUSTICES' COURTS.

SEc. 2. Every justice of the peace shall hold his office within the
township for which he is commissioned.
SEc. 3. No person shall be eligible to the office of justice of the
peace except a citizen of the United States, and one who shall be an
inhabitant of the Territory and of the county and township for which
he is chosen three months next preceding his appointment, if such
county and township shall have been so long established, and if not,
then an inhabitant thereof at the time of organization.
SEc. 4. Every justice of the peace shall hold his office for the term
of five years, and until his successor is duly chosen and qualified.
SEc. 5. Whenever by a change of township or county lines a
justice of the peace shall be thrown into another township or county
than that for which he was commissioned, he ~hall continue to exercise the duties of his office in the township or county into which he
may be so thrown until the expiration of his term of office.
SEc. 6. Justices of the peace shall have power and jurisdiction
throughout their respective counties, first, jointly and severally, to
cause to be kept all laws made for the preservation of the peace;
secondly, to cause to come before them, or any of them, any person or
persons who break the peace, and commit them to jail or bail them
as the case may require ; third, to arrest and cause to come before
them persons who attempt to break the peace, and compel them to
give security for their good behavior or to keep the peace, or both ;
and if such persons refuse to give security, they shall be committed
to prison until they find the same ; and every recognizance so taken
shall be certified to the next term of the district court for the county
in which such recognizance is taken.
SEc. 7. Any justice of the peace may punish for contempt persons
guilty of disorderly, contemptuous, or insolent behavior, or any
merry or boisterous conduct, in the presence of such justice) or near
enough to disturb the justice in the discharge of his duties while engaged in the trial of a cause or holding his court ; or for resistance to
the execution of any lawful writ, process, or order, in the presence of
the justice ; or for any resistance to, or refusal to obey, the commands
of any lawful writ, process, or order issued by such justice, whether
in his presence or otherwise.
SEc. 8. Punishment for contempt in all cases shall be by fine or
imprisonment, or both, provided the fine shall in no case exceed fifty
dollars, nor the imprisonment ten days, for any one offence.
SEc. 9. Every justice of the peace shall have power to issue subpmnas for witnesses in all cases or matters pending in any court
in the Territory, or before commissioners, arbitrators, or referees, or
before any other justice of the peace ; and he shall have power to
take depositions, to be used as evidence in any such courts or places
as aforesaid, or to take the acknowledgment of deeds, powers of attorney, or other instruments of writing, except where the lands conveyed lie out of the county of which he is such justice.
SEc. 10. Whenever a justice of the peace shall vacate his office by
death, resignation, expiration of term, or otherwise, his docket,
record books, papers and documents shall be by him or his legal
representative deposited in the office of the clerk of the tribunal
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transacting county business, who shall receipt for the same, and such
clerk shall immediately hand the same over to some other justice of
the peace of the same township, filing the receipt of such justice in
his office as a voucher ; and such justice shall have full power and
authority to consummate all unfinished business which may appear
on such dockets, papers, books or documents, and to issue executions
on all judgments of such former justice.

ARTICLE II.
Of }utisdiction and limits thereof; when co-extensive with county.
§ 1. Jurisdiction over certain actions.
2. No cognizance of action against executor, &c.

§

3. Jurisdiction co-extensive with county
in certain matters.
4. Actions to be brought in the county,
when.

SECTION 1. Justices of the peace shall have jurisdiction over the
following actions and proceedings: First, actions of debt, covenant
and assumpsit, and all actions founded on contract when the debts or
balance due) or damages claimed, exclusive of interest, shall not exceed one hundred dollars ; second, actions of trespass and trespass on
the case for injuries to persons or personal property, wherein the
damages claimed shall not exceed fifty dollars ; third, all actions for
any penalty not exceeding one hundred dollars, given by any statute
of this Territory; and, fou,rth, at all times, whether at his regular law
days or at any other time, to take and enter judgment by confession,
in any action, matters properly cognizable before him. Provided, that
in all confessions of judgment before a justice of the peace, the party
so confessing shall appear in proper person before such justice and
make his confession orally or in writing, the account or instrument
upon which the claim is founded being filed before the justice, and the
justice shall thereupon enter up on his docket a judgment upon such
confession for the amount so confessed, together with costs, and award
thereof execution as upon a finding in other cases.
SEc. 2. No justice of the peace shall have cognizance of any action
against any rightful executor or administrator as such, or any corporation, nor of any action of detinue, replevin, slander, malicious prosecution or false imprisonment, or of any action where the title to
lands or tenements shall come in question.
SEc. 3. Every justice of the peace shall haYe jurisdiction co-extensive with the county in which he is a justice, in all matters over which
he has cognizance by law, and all writs by him issued may be served
in any part of such county by the constable of any township in the
county; but all summons or original process shall be returned before
the same justice of the peace in the township in which one or more of
the defendants may be served, and such justice before whom the same
is returned shall have full jurisdiction of the cause so returned before
him, and may proceed to try the same as if he had issued such summons or original process.
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SEc. 4. All actions before a justice of the peace shall be brought
in the county in which one or more of the parties shall reside, except
where the defendant shall be a non-resident of the Territory, then in
any county where the defendant may be found: Provided, that when
several defendants live in different counties, counterpart writs may
be directed to, and served in any county in which a defendant ma.y
reside.

ARTICLE III.
Of the commencement qf suits ; service and return of process ; of appearance and pleadings of parties ;
of adjournments ; of witnesses and }urors ; of executions and proceedings thereon, and of garnishments.

§

1. To appoint a day in each month as a § 16. Offsets to be filed, when.
17. Offsets by defendant to suit of execulaw day.
2. Account to be filed before law day;
tor, &c.
18. Jlriay continue the cause, when.
form of summons.
3. Justice to keep docket of all cases;
19. All demands to be joined in one action.
registry of executions.
4. Suit may be tried by consent, with20. May compel attendance of witnesses.
21. Jlriay issue attachment for witnesses.
out writ; liability, form.
5. Justice may appoint deputy constable,
22. Juror subject to attachment and fine.
23. 'l'ranscript of judgment filed, to be a
when.
6. l\fay appoint person to summon jury,
lien on real estate.
24. Execution to issue, when.
vvhen.
7. Issue precept for jury; form of writ.
25. Justice to endorse on execution.
26. Constable not to purchase.
8. Who may conduct suits.
!1. Infants may sue by next friend.
27. Demand to be filed ·w ith constable,
when; form of demand.
10. Jlriay appoint, when application is
28. Judgment to be in form.
made.
11. Judgment given by default, when.
2!). Garnishee may make answer without
12. l\Iay enter judgment for plaintiff,
appearance.
30. Issue, plaintiff may put in.
when.
31. Constable to notify plaintiff of other
13. Enter judgment for defendant, when.
claims.
14. Course to be pursued when part of
32. Constable to sell, if plaintiff imlemnidefendants not served.
fies.
15. Defendant may file set-off.

SEcTION 1. Each justice of the peace shall appoint one day in every
month as his law day, to which day all summons and other process,
not otherwise made returnable, issued by said justice, shall be returned,
and all summons and other process shall be returnable, at the office
of the justice issuing the same, at ten of the clock in the forenoon of
that day ; and all writs issued by any justice shall be by him attested,
and shall run in the name of the Territory of Kansas.
SEc. 2. In all suits brought before a justice of the peace, the account
containing the items, or other instrument, upon which the action is
founded, shall be filed before the justice at least five days before his
next law day, and the first process thereon shall, except when otherwise
provided by law, be a summons, which shall be in the following form:
''The Territory of Kansas, to the constaY>le o f - - - township, in the
county of---, greeting: You are hereby commanded to summon
to appear before me, a justice of the peace o f - - - township, in the
county of - - - , at my office in said township, at ten of the clock
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in the forenoon of the - - day of
, A. D. 18-, then and
there to answer the complaint of - - - . Given under my hand,
this the-- day o f - - , A. D. 18-. - - - ----,J.P."
Which shall be delivered to the constable of the proper township, and
by him served by reading the same to the defendant, or by leaving a
copy thereof at his usual place of abode, in the proper county, with
some white member of his family, over the age of thirteen years, at
least five days before the return day thereof; and such constable shall
make a return thereon in writing, specifically stating the manner in
which such summons was served.
SEc. 3. Every justice of the peace shall keep in his office a docket,
in which he shall enter every case, with the appropriate title, upon
the filing the instrument upon which the suit is fou nded; a judgment
docket, in which he shall enter at each law day, or so soon thereafter
as time will permit, all judgments by him rendered on that day, and
all orders made thereon ; and he shall also enter in such docket, in
the interim of his law days, all trials and judgments had before him,
civil or criminal, and all confessions of judgments, and all other matters which shall properly come before him for adjudication ; and he
shall also keep a registry of executions, which shall be ruled in columnar lines as follows :
1

Names of plaintiffs.

Names of defendants.

SEc. 4. Any suit may be tried 'before a justice of the peace, by consent, by voluntary appearance without any writ, and all judgments
and other proceedings, in such suits, shall be of as full force and
binding effect as if instituted in the regular way ; and when the
plaintiff is a non-resident of the county, or is proven to be insolvent,
the justice may, upon motion, or at his own instance, or ·at the instance of any officer of this court, or witness in the cause, rule him
to give security for costs, which security shall be by an undertaking
in the following form, subscribed by some responsible person, resident
of the county: "I am liable for all costs that have or may accrue in
the cause o f - - - vs. - - - , now pending before
, J. P. of
---township,--- county, K. T. VVitness this - - day of
---,A. D. 18-." Which undertaking shall be filed among the
papers of the cause: Provided, that a justice of the peace may permit
any person, whom he deems upon competent evidence, either by his
own oath or otherwise, to be unable to pay costs, to sue as a pauper,
which permission he shall enter upon his docket of judgment, and in
such case no security shall be required.
S:rw. 5. vVhen the constable is absent, or interested, or for any
other cause cannot serve process from any justice of the peace in
proper time, the justice may, upon the application of the plaintiff,
deputize any discreet person to execute such process by endorsement
on such process to the following effect: "At the risk and request of

384

JUSTICES' COURTS.

the plaintiff, I deputize A. B. to execute and return this writ.
,
A. D. 18-. ---,J.P.'' · And such person so deputized shall
make his return upon oath.
SEc. 6. When the constable may be absent or disqualified from interest or other cause, or where either party may object to any constable
summoning a jury in any cause before such justice, the justice may
appoint some suitable person to summon such jury.
SEc. 7. In all trials before a justice of the peace, upon the demand
of either party, the justice shall issue a precept for a jury of six men,
which writ may be in the following form : "The Territory of Kansas,
to the constable o f - - - township,
county, K. T.: You are
hereby commanded to summon six good and lawful men, o f - - county, to make a jury between---, plaintiff, and---, defendant, because the parties have put themselves upon the country for
trial; and that you return this writ, at my office, forthwith, with the
jurors aforesaid. Witness my hand, this --day of---, A. D.
18-. A. B., justice of the peace."
SEc. 8. Any person, except an infant or person of unsound mind,
may conduct his suit in prosecution or defence, either in person, or by
agent or attorney.
SEc. 9. Any infant or person oi unsound mind may institute his
suit by the interposition of a next friend, who shall be of lawful age,
and free from all legal disabilities to sue.
SEc. 10. Whenever application is made to a justice of the peace, he
shall, by a written instrument, appoint a next friend who t::hall be
liable for all costs in the cause, which appointment shall be to the
following effect: "I hereby appoint--, next friend for - - , an
infant, (or person of unsound mind,) in the prosecution of suit (brought
on) to be brought before me, A. B., justice of the peace, against--.
Witness this-- day of--, A. D. 18-. A. B. , justice of the
peace. ' ' And the person so appointed next friend shall endorse on
said appointment as follows: "I accept the within appointment.
C. D." And should any suit be instituted by any infant without such
appointment, such suit shall not be dismissed if any person of lawful
age will appear and accept the appointment of next friend, and such
suits shall be conducted in the name of such infant, by his next
friend.
SEc. 11. If the defendant shall not appear on the return day of any
writ of summons, or other process, which brings him to answer the
action of the plaintiff, and make answer to the action of the plaintiff
before the hour of one o'clock, judgment shall be given against him
by default; and if the plaintiff's demand be liquidated, certain judgments shall be entered up for the amount appearing to be due; and if
the plaintiff's demand be upon an account, or other unliquidated statement, the justice shall hear such evidence as shall be offered by the
plaintiff, and give judgment for such sum as shall appear justly to be
due; and if upon an unliquidated demand the plaintiff shall offer no
evidence_, upon such default the justice shall enter judgment for one
cent, and costs.
SEc. 12. If the plaintiff fail to appear and prosecute his action, and
the demand be liquidated and certain, the justice shall enter judg-
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ment for the plaintiff for such sum as may appear to be due upon the
default of the defendant; or if the defendant appear and defend the
same, the justice Rhall give judgment for such sum as he shall find to
be due, or such other judgment as may be right and just between the
parties.
SEc. 13. If the plaintiff fail to appear and prosecute his suit, when
the action is upon an account, or other unliquidated claim, whether
the defendant appear or not, the justice shall enter against the plaintiff a judgment of non-suit, unless the defendant appear and acknowledge the justness of the plantiff's demand, in which ca.se the justice
shall give judgment for the account so confessed.
SEc. 14. Where a part of the defendants are served and a part not
served with process, the plaintiff may elect to dismiss as to such not
served, and may proceed against those served, or may take an alias
writ against the defendants not served with process, and the cause
may stand continued, from time to time, until all the parties shall be
served or brought into court; and if the plaintiff in such case does
not appear, the justice shall award an alias writ against the parties
not served, and continue the cause; but if at the second law day the
defendants are not all served with process, the plaintiff shall proceed
against those who are served, or his cause shall be dismissed, unless,
by the consent of the defendants served, it may stand continued.
SEc. 15. The defendant may file his set-off against the plaintiff's
demand, and in such case the judgment shall be for such amount, for
either the plaintiff or defendant, as may be right and just between the
parties; or if the claims of the parties be found to be equal, the judgment shall be that each party pay one-half the costs: Provided, that
the plaintiff shall, in all cases, he responsible for the costs which may
accrue in the cause; and Provided, that no offset shall be filed which
shall exceed the jurisdiction of the justice, nor shall unliquidated
damages be the subject of offset, or subject to offset.
SEc. 16. All offsets 1nust be filed before the jury is sworn, or before
the cause is fully submitted to the court for trial.
SEc. 17. When suit is brought before a justice of the peace by an
executor or administrator for any amount due the deceased in his lifetime, it shall be competent for the defendant to file an offs.et to any
amount which the deceased in his lifetime owed such defendant: Provided, that if the offset exceed the claim, judgment may be given
then only to the amount of the plaintiff's claim, and the residue of
such offset shall be the subject of consideration for the probate court.
SEc. 18. A justice of the peace may, upon the application of either
party, upon good cause shown, continue a cause until his next law
clay; but before such continuance is granted, the party making such
application shall state under oath, either in writing or verbally, that
he does not make such application for vexation or delay, but that
justice may be done him; and if application is made on account of
the absence of teHtimony, he shall state what means he has used to
procure such testimony, and that the same is not absent with his consent, or by his covenant or agreement, and that he has good reason
to believe that he can procure the same by the next law day, or some
subsequent time to be specified: Provided, that the consent of parties
Ex. Doc. 23--25
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to any cause may stand continued at any time, but a continuance shall
only be from one law day until the next.
SEc. 19. All demands against the person in the same right, sued on
at the same time, sha.ll be joined in one action, unless the joint causes
of action exceed the jurisdiction of the justice) and there shall be only
so many suits brought at the same time between the same parties, and
before the same court, as shall be necessary to prevent an excess of the
jurisdiction of the court ; and all suits pending in the same court at
the same time, and between the same parties) and in the same rights,
being reduced into one or more by motion to consolidate, and the costs
in such case shall abide the event of the suit or suits.
SEc. 20. A justice of the peace may compel the attendance of witnesses anywhere within the county in which the subpoonas are issued,
or anywhere within twenty miles of the justice's place of holding
court ; and all witnesses before justices' courts shall be summoned as
provided by the general law on that subject.
SEc. 21. If a witness fail to appear in obedience to the command of
the writ, the justice may issue an attachment, made returnable forthwith, which .shall be served upon the witness by arresting him and
taking him before such justice at the earliest practicable time; and
the justice shall have power, in his discretion, to fine such witness for
contempt in any sum not exceeding the amount in controversy between
the parties, nor shall such fine exceed the sum of ten dollars; but for
a second refusal to obey a writ of subpoona, the justice may, in his
discretion, commit the witness to jail until he shall have given security, in double the sum in controversy, conditioned that he will appear
in such justice's court at such time as such justice may designate.
SEc. 22. Every juror who shall fail to appear when duly summoned
as such, shall be subject to attachment and to fine for contempt of
court.
SEc. 23. A full transcript of a judgment before a justice of the
peace, filed in the office of the clerk of the district court, or any other
court having cognizance of appeals from justices' courts, in the county
in which lands of the defendant may lie, shall, from the time of such
filing, be a lien upon the real estate of the said defendant, throughout said county ; and upon the filing such transcript in the office of the
clerk of the distr~ct court, the clerk of the court to which appeal will
lie shall record the same in the record of the judgment of such court;
and when it shall appear that an execution has issued from the justice's office on said judgment, and has been returned no property
found or not sufficient to satisfy the same, the said clerk shall, upon
the application of the party interested, issue on said judgment a writ
of execution, reciting the date of the judgment before the justice, the
date of filing the transcript, and the fact in general terms, that an execution issued from the office of the justice of the peace, and was returned no property found, or not sufficient to satisfy such judgment,
and commanrling the officer as in all other writs of execution.
SEc. 24. Whenever a justice of the peace shall have rendered a
judgment, be shall immediately, unless otherwise ordered by the
plaintiff, issue an execution thereon in the following form: "The
Territory of Kansas to the constable of-- township, i n - - county,
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Kansas Territory, greeting: Whereas, on the-- day of
, _
A. D. 18-, before--, J. P. of-- township, i n - - county, of
Kansas Territory; - - against - - hath recovered judgment for
$-- 100 dollars for his debt and damages, (or damages,) and also
for $ - - "ITo dollars for his costs ; we therefore command you to levy
the same of the goods and chattels of the said-- according to law,
and that you return this writ to said justice at his law day on the - day of--, A. D. 18-. Witness my hand, this-- day of--,
A. D. 18-. - - , J. P.'' All amounts specified in such execution
may be in figures, designated by the usual dollar mark; the writ shall
be dated on the day of its issue, and if for a sum not exceeding seventyfive dollars exclusive of interest and costs, it shall be returned in sixty
days from its date ; and if for a sum above seventy-five dollars, it shall
be returned in ninety days from its date ; and such execution,- if issued
as much as fifteen days before any law day, shall be made returnable
at the first law day of such justice thereafter, otherwise it shall be
returnable at the next succeeding law day.
SEc. 25. The justice shall endorse on the back of every execution
as follows: ''---,plaintiff, vs. ---,defendant. Debt$---;
damages $--- ; justices' costs $--- ; constable's costs$---;
witnesses' fees (if any)$--; justice's fees (if any)$-- (and
any other costs that may have accrued.") And upon the delivery of
such execution to the constable adele~ up, he shall endorse thereon
the date of its coming to his hands, and it shall be a lien upon the
personal property of the defendant, from the day it came into the
hands of such constable, throughout the county; and the constable
shall proceed to levy upon the property of the defendant in the execution, awl advertise the same for sale, by five written or printed handbills put up at five public places in the county or township in which
the property may be, at least five days before the day of sale, which
notice shall refer to the execution, describe the property to be sold,
and specify the place and terms of sale ; and, in pursuance of such
levy and. notice, shall proceed to sell such property at public auction
to the highest bidder for cash ; and the proceeds of such sale shall be
applied, first, to the payment of the oldest executions in the hands of
the officer, and. all executions of the same date shall be paid pro rata
in 1)roportion to the amount.
SEc. 26. No constable or other officer charged with sale of property,
sliall, directly or indirectly, purchase any property at any sale upon
execution made by him, and all such purchases shall be absolutely
void; and no constable shall sell property under execution unless
there be preRcnt on the ground at least two persons competent to bid.
SEc. 27. When there is not sufficient property levied on to satisfy
the plaintiff's execution, he may file with the constable a demand in
the following f01m: "I command you to summon A. B. to appear
before 0. D., J. P. of --township, i n - - county, on the return
day of an execution of E. F. vs. G. H., to answer such interrogatories
as may l>e propounded to you, touching your liability to the defendant. Thi~ --day of--, A. D. 18-. L. R., plaintiff (or attorney
for }Jlaintiff)." And the constable shall serve the same by reading
to the }>Crson mentioned in such demand, the execution, and demand
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that the person so summoned shall, on the return day of the execu·
tion, appear before the justice, and upon the plaintiff filing before the
justice the following interrogatory: " At the time you were summoHcd, did you, or have you since, or do you now owe the defendant
any money; or did you then, or have you since, or have you now in
your possession or under your control any property or effects of the
defendant? if so, how much did you, or do you now owe? on what
account, and when was it; or when will it become due? and what
property or effects, and of what value? A. B., plaintiff (or attorney
for plaintiff)." To which interrogatories the garnishee shall make
his specific answer on oath ; and if he refuse to answer, or fail to appear, the justice shall give judgment by default, for such sum as may
appear from evidence adduced to be due from the garnishee to the defendant ; or if no amount is proved to be due, then the judgment
shall be for one cent and costs.
SEc. 28. If the gatnishee shall answer, the judgment shall be in ac?or.dance with the answer, except the truth of the answer may be put
Ill ISSUf'.

SEc. 29. Any garnishee may make his answer and send it in without making his appearance) which shall have the same effect as if he
should appear in person and make his answer.
SEc. 30. The plaintiff in an execution may put in issue the answer
of a garnishee, as follows: "I deny the answer of--, garnishee in
this cause. A. B., plaintiff (or attorney for plaintiff)." And if the
plaintiff in the execution shall show by competent testimony a different state of facts from that contained in the answer, the judgment
shall be in accordance with the facts.
.
SEc. 31. If any person other than the defendant in an execution
shall claim any property or effects levied on, by notice to the constable
in writing, stating the nature of his claim, the constable shall notify
the plaintiff in the execution by giving him a copy of the claimant's
notice, and shall fix a day not exceeding five days from the time of
his being notified aforesaid, and shall summon a jury of six men of
the township, and the constable shall swear the jury to try the right
of property between the parties, and the jury shall be judges of the
law and the facts thus shown.
SEc. 32. If the verdict of the jury shall be that the property in controversy belongs to the defendant in the execution, the verdict shall
be a protection to the officer in selling ; and if the verdict shall be in
favor of the claimant, the constable shall nevertheless sell, if the
plaintiff shall fully in·demnify the officer by bond, with sufficient security, in which case the claimant may maintain his action against
the obligors in the bond, or may have his action against the officer, at
his election.
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ARTICLE IV.
Of appeals, proceedings theteon.

I
I
I
I

§ 1. When person may appeal.
§ 7. Court may, by bill, order appeal to be
sent up.
2. Appeal to be allowed, when.
8. Cause to take same course as if anew.
3. Affidavit, &c., to be filed before ap9. Transcript to be filed, when.
peal is granted.
10. Appeals tried by appellate court,
4. Application for appeal before ten days.
when.
5. Duty of justice when appeal is granted.
11. Judgment against appellant, also
6. Appeal granted by successor, when
against security.
office is vacated.

SECTION 1. Any person aggrieved by the judgment rendered by a
justice of the peace, except on a judgment by confession, may, in person, or by agent or attorney, make his appeal to the court having
cognizance of appeals from justices of the peace, of the same county
where the judgment was rendered.
SEc. 2. No appeal shall be allowed from a judgment of non-suit,
or by default, unless within ten days after the rendering of such
judgment application shall be made to the justice, by the party aggrieved, to set the same aside, and such application shall have been
refused.
SEc. 3. No appeal shall be granted by a justice, until the party
applying therefor shall make his affidavit, stating that the party feels
himself aggrieved by the judgment of the justice, and that the appeal
is not demanded for vexation or delay, but that justice may be done
in the premises ; and also give bond, with one or more sufficient securities, to the following effect : '' We, the undersigned, - - - as
principal, and--- as security, acknowledge ourselves indebted to
- - (the opposite party,) in the sum of
, to be void upon
has appealed from the judgment
the condition, that whereas
of---, a justice of the peace, in an action between
, plaintiff, and---, defendant: Now, if on such an appeal the appellant
fail to recover against the appellee, (or fail to recover an amount
greater than the amount recovered before the justice,) then this obligation shall be and remain in full force, else to be void. Witness
our hands and seals, this
day of
, A. D. 18-. A. B.
[seal.] C. D. [seal.] Provided, that no appeal shall be dismissed
for want of a bond or affidavit, or for want of a sufficient bond or affidavit, to be filed before a motion to dismiss be decided by court.
SEc. 4. No appeal shall be allowed unless the same be applied for
within ten days after the rendition of judgment; or when judgment
is of non-suit) or by default, within ten days after the refusal of the
justice to set the same aside.
SEc. f'. Upon an appeal being made according to the foregoing provisions, the justice shaH allow the same, and immedjately make an
entry of such appeal being granted, in his docket; and if execution
has been issued, the justice shall recall the same and shall give to the
defendant in such execution a certificate ; and the constable in whose
hands such execution shall be, shall, if he has levied under such execution, release such levy upon the production of such certificate, and
return such execution, endorsed with the proper facts.
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SEc. 6. If the office of a justice of the peace should from any cause
become vacated between the date of the rendition of a judgment and
the time within which an appeal can be granted, the appeal shall be
granted by his successor in office within the time hereinafter limited
for the granting of appeals, provided the party desiring to appeal
shall apply for the same within ten days after such successor shall
have been qualified, and the time between the death of such justice
and the qualification of his said successor shall not be completed.
SEc. 7. If from any cause an appeal cannot be procured from a
justice of the peace, by a party entitled thereto, within the time specified, the court to which an appeal may be taken may order the
appeal to be sent up by bill upon the justice or person in whose hands
his docket may be, and may enforce such bill by attachment.
SEc. 8. Upon an appeal in the court to which an appeal is taken,
the cause shall take the same course as an original cause, and be tried
anew upon its merits, and the same rules which govern justices' courts
shall govern on such trial.
SEc. 9. The justice shall, on or before the first day of the term to
which such an appeal is taken, file in the office of the clerk of said
county a transcript of his docket in the cause; and all the papers filed
therein, and all errors of the justice, may be amended, if there appears
enough in the cause to amend by, and no cause shall be dismissed on
account of any informality in the proceedings in the court below.
SEc. 10. All appeals allowed ten days before the sitting of the appellate court shall be tried at the first term; and in all appeals which
may be taken after the day on which the cau~e was tried, the appellant shall give at least ten days' notice to the appellee of such appeal,
and in case such notice ~hall not be given, it shall be cause of continuance at the cost of the appellant.
SEc. 11. All judgments against the appellant shall be against the
appellant and the security in his appeal bond, jointly; and upon payment by any such security, he may upon motion, at the same term, or
upon three days' notice at any time thereafter, take judgment against
the appellant, or any co-security who fails to pay his portion; if
against the appellant, for the amount so paid ; or against the co-securities, for his proportion of the amount so paid, with lawful interest
thereon.
This act to take effect and be in force from and after its passage.

CHAPTER XCIV.
JUSTICES-BREACHES OF THE PEACE .

.An .Act to define the duties of Justices of the peace in cases of breach of
the peace.

I

§ 1. Assaults and batteries not indictable, § 2. Certain offences not cognizable before
but cognizable before justices of the
justices of the peace, but shall be
peace.
punishable by indictment.

JUSTICES-BREACHES OF THE PEACE.
§ 3. On complaint made, justice to issue
war:rant for offences cognizable before him ; by whom to be executed.
4. Offences in the last section committed
within the knowledge of justice,
warrant to issue ; proceedings ;
when such offences committed in
his presence, how to proceed.
5. Justice to hear and determine the
complaint in a summary way.
6. Trial may be postponed by justice ;
defendant to give recognizance;
condition thereof.
.
7. Failing to give recognizance, to be
committed to jail.
. Breach of recognizance to be certified
to district court.
9. If offence not cognizable before justice, to proceed as in criminal cases.
10. Injured party to be summoned, and
others who may be material witnesses on the trial.
11. Trials to be by jury; fine not less
than $1, nor more than $100.
12. Name of injured party to be entered
as prosecutor, when.
13. Judgment to be entered for fine and
costs, when. Commitment. Execution.
H. Defendant, after ten days, may take
the benefit of the insolvent debtor's
act. Costs, how paid, &c.
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§ 15. Appeals may be taken ; affidavit to
16.
17.
18.
19.
20.
21.
22.
2~.

24.

25.
26.

be filed; recognizance to be entered into, and how.
Appeals, when to be returned.
When appeal is perfected, witnesses
to be recognised; duty of justice to
certify proceedings, &c.
Cause, when to be tried by the district court.
Appeals to be taken, when.
If judgment be affirmed, &c., judgment to be for fine and costs in
both courts, &c.
Execution from district court, when
to issue; out of what property to
be satisfied.
Proceedings, how regulated.
Justice to certify the amount of fine
to county treasurer; duty of the
county treasurer, constable, and
county tribunal in such cases.
Penalty on officers refusing to perform
duties required by this act, also on
persons refusing to aid in arresting
offenders.
Fines, &c., how recovered.
When justice continues a cause, witnesses present need not to be summoned, but may be verbally notified to attend.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Justices of the peace may have jurisdiction of all cases
of simple assault and battery, and affrays: Provided) however, that
nothing herein contained shall be construed to extend to cases of assault and battery and affrays which, by any of the laws of this Territory, are punishable by imprisonment, or where the damages alleged
to have been sustained exceed the sum of one hundred dollars; and
Provided further, that nothing herein contained shall prevent a prosecution of such assault and battery or affray by indictments in the
courts of this Territory having criminal jurisdiction.
SEc. 2. Said justices of the peace shall, and they are hereby authorized and empowered to cause to be arrested any person or persons
charged with any offence against the peace or quiet of the county or
neighborhood in which he may reside, for any assault and battery or
affrays, riots, row or unlawful assembly; and if the said justice, on
a full e.·amination of the matter before him, shall find that the offence
is such as would subject the person or persons thus charged to imprisonment or fine exceeding one hundred dollars, he shall require such
person or persons to give bail for their appearance at the next term of
the court for the county in which the offence was committed having
criminal jurisdiction.
SEc. 3. Whenever a complaint shall be made to a justice of the
peace, on the oath or affirmation of any person competent to testify
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against the accused, that an assault, battery, affray, or other breach
of the peace, has been or is about to be committed, the justice shall
forthwith issue a warrant for the arrest of the offender, which warrant shall be executed by the sheriff of the county or constable of the
township, or by some competent person specially deputed by the justice for that purpose.
SEc. 4. If any justice of the peace shall have personal knowledge
that any of the offences mentioned in the last section are about to be
committed, he shall issue his warrant and proceed as is directed in
that section; and if any such offence is committed, threatened or
attempted in his presence, he shall immediately arrest the offender or
cause it to be done; and for this purpose no warrant or process shall
be necessary, but the justice may summon to his assistance any sheriff,
coroner or constable, and all other persons there present, whose duty
it shall be to aid the justice in preserving the peace, arresting and
securing the offenders, and all such as obstruct or prevent the justice
or any of his assistants in the performance of their duty.
SEc. 5. When any person shall be brought before a justice of the
}Jeace under ·the provisions of this act, it shall be the duty of the justice to hear and determine, in a summary mode, the complaint
alleged against the defendant.
SEc. 6. Upon good cause shown, the justice may postpone the trial
of the cause to a day certain, in which case he shall require the defendant to enter into a recognizance with sufficient security, conditionecl that he will appear before the jm~tice at the time and place
appointed, then and there to answer the complaint alleged against
him.
SEc. 7. If the defendant shall fail or refuse to enter into recognizance, the justice shall commit him to the common jail of the county,
there to remain until the day fixed for the trial of the complaint
alleged against him.
SEc. 8. In case of the breach of any recognizance entered into as
aforesaid, the same shall be certified and returned to the court having
criminal jurisdiction, to be proceeded on according to law.
SEc. 9. I f, in the progress of any trial before a justice of the peace
under the provisions of this act, it shall app ar that the accused ought
to be put upon his trial for an offence not Gognizable before a justice
of the peace, the justice shall immediately stop all further proceedings
before him, and proceed as in other criminal cases exclusively cognizable before the court having criminal jurisdiction.
SEc. 10. In all cases arising under this act, it shall be the duty of
the justice of the peace acting in the case to summon the injured party
and all others whose testimony may be deemed material as witnes'jes
at the trial, and to enforce their attendance by attachment, if necessary.
SEc. 11. All trials before a justice of the peace under this act shall
be by a jury of six competent men, who, if they find the defendant
guilty, shall assess the fine to be paid by him, which shall not be less
than one dollar nor more than one hundred dollars) according to the
nature of the offence.
SEc. 12. When proceedings are commenced under the provisions of
this act on the information or complaint of the injured party, his name
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shall be entered by the justice on his docket as prosecutor; and if the
defendant shall be discharged or acquitted, the costs shall be paid by
the county.
SEc. 13. In all cases of conviction under the provisions of this act,
the justice shall enter judgment for the fine and costs against the defendant, and may commit him until the judgment is satisfied, or issue
execution on the judgment to the use of the county.
SEc. 14. Any defendant who shall be committed or taken in execution on such judgment may, at any time after ten days' actual imprisonment in jail, take the benefit of the laws for the relief of insolvent
debtors, and, on taking the oath and complying with the other requisitions of said law, may be discharged; and) in that case, the county
shall pay the costs of the prosecution and charges of imprisonment,
and, for the amount thereof, shall be a privileged creditor of the defendant, entitled to be first satisfied out of his property and effects.
SEc. 15. Any person convicted under this act may appeal to the
court having criminal jurisdiction, if he shall, on the day of the rendition of the judgment, file an affidavit stating that he verily believes
himself aggrieved by the verdict and judgment, and also enter into
recognizance with sufficient securities, householders of the county,
which recognizance shall be in the form and with the condition required in appeals from a justice of the peace in civil cases.
SEc. 16. All appeals taken ten days or more before any term of the
court having criminal jurisdiction of the county, shall be returned to
that term ; but if taken within ten days next before the commencement
of a term, shall be returnable to the second term.
SEc. 17. \Vhen an appeal is taken and perfected according to this
act, it shall be the duty of the justice to cause all material witnesses
to enter into a recognizance in the sum of fifty dollars each, conditioned for their appearance to testify in the cause at the term to
which the appeal is returnable, and shaH, on or before the first day of
such term, file in the office of the clerk of the court having criminal
jurisdiction, a copy of the entries on his docket, with a copy of the
process and affidavit of appeal, and the original recognizance of the
defendant and witnesses duly certified.
SEc. 18. The clerk of the court having criminal jurisdiction shall
enter the cause on his docket, and if the appeal be regularly t o.ken,
the cause shall be heard on the merits at the return term, unless good
cause be shown for a continuance, and the costs in both courts shall
abide the event of the trial in the court having criminal jurisdiction.
SEc. 19. All appeals may be taken at any time within ten days after
the day of trial before the justice.
SEc. 20. If the judgment of the justice shall be affirmed, or upon
a trial in the court having criminal jurisdiction, the defendant l:lhall be
convicted and any fine assessed, judgment shall be rendered for such
fine, and the costs in both courts, against the defendant and his securities.
SEc. 21. If the judgment in the court having criminal jurisdiction
be not satisfied in thirty days after the rendition thereof, execution
may issue against the defendant and his securities for the fine and
costs aforesaid, which shall be made out of the property of the defendant
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if sufficient thereof be found; if not, then out of the property of said
securities.
SEc. 22. In all cases not specially provided for by this act, the process
and proceedings before the justice shall be governed by the laws regulating proceedings in justices' courts in civil cases.
SEc. 23. It shall be the duty of the justice before whom any conviction may be had under this act, if there be no appeal, to make out
and certify, and, within ten days after the date of the judgment, deliver to the treasurer of the county a statement of the case, the amount
of the fine, and the name of the constable charged with the collection
thereof; and the county treasurer shall charge the constable with the
amount of such fine, and unless the same be paid into the county
treasury within thirty days after the date of the judgment, the tribunal transacting county business shall, at the next term, ten days'
notice being given to the constable in default, render judgment against
him for the amount due, and twenty per centum thereon ; making,
however, proper deductions for insolvencies; on which judgment execution shall be issued, and the proceeds paid into the county treasury.
SEc. 24. Any justice of the peace, sheriff, coroner or constable who
shall wilfully neglect or refuse to perform any duty enjoined on him
by this act, shall be deemed guilty of a misdemeanor in office, and
shall, moreover, pay the sum of fifty dollars ; and any person who
shall, when summoned to aid in arresting or securing an offender,
refuse to give such assistance, shall pay five dollars.
SEc. 25. Fines and penalties incurred under this act in cases not
otherwise provided, may be recovered before any justice of the peace
by action of debt.
SEc. 26. When a trial under the provisions of this act shall be continued by the justice, it shall not be necessary for the justice to summon any witnesses who may be present at the continuance, but said justice shall verbally notify such witnesses, as either party may require,
to attend before him to testify in the cause on the day set for trial,
which verbal notice shall be as valid as a summons.
This act to take effect and be in force from and after its passage.

CHAPTER XCV.
LANDLORDS AND TENANTS.

An Act concerning landlords and tenants.
§ 1. Executor or administrator of tenant § 4. Remedy for rents in arrear, upon
for life may recover rents ; when.
2. Remedy by action, &c., for the rents
dependent upon life of another.
3. Free-hold estate in rents in right of
the wife, may be recovered after
her death as though she were liv-

ing.

lease for life.
5. Remedy of executor or administrator,
the same as the person deceased,
for rents due at the time of his
death.

LANDLORDS .AND TENANTS.
§ 6. Tenant in possession served with summons in ejectment, to give notice
to landlord, &c. ; penalty for failure.
7. Tenant giving notice of intention to
quit, and failing to do so, liable for
double rent.
8. Double rent in such case, how and
when to be recovered.
9. Tenants or persons holding under
them, after the termination of their
term, and after demand and notice
given, liable for double rent.
10. No relief in equity against any recovery had under the preceding section.
11. Attornment of a tenant to a stranger
void, except in certain cases.
12. Landlonl may recover in an action on
the case for use and occupation,
under an agreement not made by
deed.
13. If a parol demise, &c., appear on the
tria.l of such action, to be evidence
of the amount of damages to be recovered.
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§ 14. Landlord has a lien upon the crop

15.
16.
17.
18.
19.
20.

21.

grown, &c., upon the premises for
the rents; lien to continue for
eight months.
Ejectment may be brought if half
year's rent be in arrear, and landlord have a right to re-enter.
Summons in such action, how it may
be served.
Service of the summons shall stand
instead of a demand for the rent,
and of a re-entry on the premises.
Recovery of the demised premises and
costs, when.
If before judgment in such action the
rent and all costs be tendered, &c.,
further proceedings to cease.
If rent and costs be unpaid for six
months after writ of possession executed, and no bill filed for relief,
&c., lessee barred.
Provision and reservation in favor of
mortgagees of lease in such cases.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. The executors or administrators of any tenant for
life who shall have demised any lands or tenements so held, and shall
die on or before the day when any rent, on such demise, shall become
payable, may recover, .first, if such tenant for life die on the day, the
whole rent ; second, if he die before the day, such proportion of the
rent as shall have accrued before his death.
SEc. 2. Every person entitled to any rents, dependent upon the life of
any other, notwithstanding the death of such other person, may have
the same remedy, by action, for the recovery of all arrears of such
rent as are due and unpaid at the death of such other person, as he
might have had if such other person was in full life.
SEc. 3. Every person having, in right of his wife, any free-hold
estate in any rents, may, if such rent is due and unpaid at the time
of the wife's death, have the same remedy, by action, for the recovery of such arrears, as he might have had if the wife was jn full
life.
SEc. 4. Any person having any rent due upon any lease for life,
may have the same remedy, by action, for the recovery thereof, as if
such lease were for years.
SEc. 5. The executors or administrators of any person to whom any
rent shall have been due and unpaid at the time of the death of such
person, may have the same remedy, by action) against the tenant, his
executors or administrators, for the recovery thereof, that their testator or int.e tate might have had.*
SEc. 6. Every tenant on whom a summons in ejectment) to recover
(i

See Rector, administrator, vs. Rankin, 1 Missouri Rep., 371.
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the tenements held by him, shall be served, shall forthwith give
notice thereof to the person, or the agent of the person, of whom
such tenant holds, under the penalty of forfeiting to such person the
value of three years' rent of the premises occupied by him.
SEc. 7. If any tenant shall give notice in writing of his intention
to quit the premises held by him, at a time specified in such notice,
and shall not deliver up the possession thereof at such time, such tenant, his executors or administrators, shall from thenceforward pay to
the landlord, his heirs or assigns, double the rent reserved during all
the time such tenant shall so continue in possession.
SEc. 8. Such double rent shall be recovered in the same manner, at
the same time, that the single rent is recoverable.
SEc. 9. If any tenant for life or years, or if any other person who
may have come into the possession of any lands or tenements under
or by collusion with such tenant, shall wilfully bold over the same
after the termination of such term, and after demand made, and notice in writing given, requiring the possession thereof by the person
entitled thereto, such person so holding over shall pay to the person
so kept out of possession double the yearly value of the lands or tenements so detained, for all the time he shall keep the person entitled
out of possession.
SEc. 10. There shall be no relief in equity against any recovery had
at law under the preceding section.
SEc. 11. The attornment of a tenant to a stranger shall be void,
and shall not in anywise affect the possession of his landlord, unless
it be made, first, with the consent of the landlord ; or, second, pursuant to or in consequence of a judgment at law or a decree in equity;
or, third, to a mortgage after the mortgage has been forfeited.
SEc. 12. A landlord may recover, in an action on the case, a reasonable satisfaction for the use and occupation of any lands or tenements held by any person under an agreement not made by deed.*
SEc. 13. If a parol demise, or other agreement not by deed, by
which a certain rent is reserved, appears in evidence on the trial of
such action, the plaintiff shall not on that account be debarred from
a recovery, but may make use thereof as evidence of the amount of
damages to be recovered.
SEc. 14. Every landlord shall have a lien upon the crop grown on
the demised premises in any year, for the rent that shall accrue for
such year; and such lien shall continue for eight months after such
rent shall become payable, and no longer. t
SEc. 15. Whenever a half year's rent, or more, is in arrear from a
tenant, the landlord, if he has a subsisting right by law to re-enter
for the non-payment of such rent, may bring an action of ejectment
to recover the possession of the demised premises.
SEc. 16. If the summons in such action cannot be served in the ordinary mode provided by law, it may be served by affixing a copy of
"Garvey vs. Dobyns, 8 Missouri Rep., 213; McFadin vs. Rippey, 8 Missouri Rep., 738.

t

The right of distress for rent does not exist in this State; Crocker vs. Mann, 3 Missouri Rep., 331.
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the declaration and summons on a conspicuous part of the demised
premises, where it may be conveniently read.
SEc. 17. The service of the summons in such action of ejectment
shall be deemed and stand instead of a demand of the rent in arrear,
and of a re-entry on the demised premises.
SEc. 18. If upon the trial of such action it is proved, or upon judgment by default it appears to the court, upon affidavit, that the plaintiff ha(l a right to commence action according to the provisions of this
act, he. shall have judgment to recover the possession of the demised
premises and costs.
SEc. 19. If the defendant, before judgment is given in such action,
either tenders to the landlord, or brings into the court where the suit
is pending, all the rent then in arrear, and all costs) all further proceedings in the action shall cease.
SEc. 20. If the rent and costs remain unpaid for six months after
execution upon such judgment in ejectment is executed) and no bill for
relief in equity is :filed within that time, the lessee and his assigns,
and all other persons deriving title under the lease from such lessee,
shall be barred from all relief in law or equity, (except for error in the
record or proceedings,) and the landlord shall from thenceforth hold
the demised premises discharged from the lease.
SEc. 21. A mortgagee of such lease, not in possession of such demised premises, who, within six months after execution of any judgment in ejectment is executed, shall pay all rent in arrear, and all
costs, and the charges incurred by the landlord, and shall perform all
the agreements which ought to be performed by the first lessee, shall
not be affected by the recovery in ejectment.*
This act to take effect and be in force from and after its passage.

CHAPTER XCVI.
LAW-COMMON.

An Act adopting the comnwn law as the rule of action in this Territory.
§ 1. Th<' common law and all English
~;tatutcs.

I§

2. Punishable only by fine and impri -

onment.

Be it enacted by the. gove?'nor and legislative assembly of the Ten·itory
of Kansas, as follows:
SECTION 1. The common law of England and all statutes and acts
of ]Htrliamcnt made prior to the fourth year of James the first, and
whieh arc of a general nature, not local to that kingdom, and notrepu~nnnt to or inconsistent with the constitution of the United States,
and the act entitled "An act to organize the Territories of Nebraska
and Kansas," or any statute law which may from time to time be made

o On the Hn hjcct. of lamllords and tcmtnts, see Stark vs. Miller, 3 MisE"ouri Rep., 380 ;
Tieman 1w• •Johm;on et al., 7 ibid., 43; Gu.reschc t's. Boyce, 8 ibid., 228; O'Fallon, administrator, /!,~. lloismcnu, ;~ ibid., 286.
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or passed by this or any subsequent legislative assembly of the Territory
of Kansas, shall be the rule of action and decision in this Territory,
any law, cnstom, or usage to the contrary notwithstanding.
SEc. 2. Punishment by virtue of the common law shall in nowise
be other than fine and imprisonment, and such fine shall not exceed
one hundred dollars, and such imprisonment shall not exceed six
months ; nor shall any of the British statutes for the punishment of
crimes and misdemeanors be in force in this Territory.
This act to take effect and be in force from and after its passage.

CHAPTER XCVII.
LAWS- TAKING EFFECT OF.

An A.ct regulating the authentication of statutes and the taking effect of
·
laws.
I. Of authentication of statutes and bills not returned by the
governor, how authenticated.
II. Repeal of and taking effect of laws.

ARTICLE

ARTICLE I.

Of authentication of statutes and bills not 1·eturncd by the govern01·, how authenticated.

§

I. Statutes how aut henticated, if the

governor disapproves.

I§

2. Bills not returned by governor, h ow
authenticated.

Be it enacted by the governor and legislative assembly of the Ter'ritory
of Kausas, as follows :
SECTION 1. When a bill that has passed both houses of the legislative assembly shall be returned by the governor without his signature
and with objections thereto, and, upon a reconsideration, shall pass
both houses by the constitutional majority, it shall be authenticated
as having become a law by a certificate endorsed thereon, or attached
thereto, in the following form: "This bill having been returned by the
governor with his objections thereto, and after reconsideration having
passed both houses by the constitutional majority, it has become a law
this - - day of--." Which, being signed by the president of the
·council and speaker of the house of representatives, shall be deemed
a sufficient authentication thereof, and the bill shall be deposited with
the laws in the office of the secretary of the Territory.
SEc. 2. Every bill which has passed both houses of the legislative
assembly and shall not be returned by the governor within three days,
having thereby become a law, shall be authenticated by cauEing the
fact to be certified thereon by the president of the council and the

399

LAWS.

speaker of the house of representatives, in the following form: "This
bill having remained with the governor three days (Sunday excepted,)
and the legislative assembly being in session, it has become a law,
this - - day of - - . A. B., president of the council. C. D.,
speaker of the house of representatives."

ARTICLE II.
Repeal of and taking effect of laws.

I. Law repealing a former law, being it-~ §
self repealed, not to revive former
law, &c.
I

2. L:tws hereafter passed, when to take
effect, &c.

SECTION 1. When a law repealing a former law, clause, or provision,
shall be itself repealed, it shall not be construed to revive such former
law, clause, or provision, unless it be otherwise expressly provided;
nor shall any law repealing any former law, clause, or provisjon, be
construed to abate, annul, or in anywise affect any proceedings had or
commenced under or by virtue of the law so repealed, but the same
shall be as effectual, and be proceeded on to final judgment and termination, as if the repealing law had not passed, unless it be otherwise expressly provided.
SEc. 2. All acts of the legislative assembly hereafter passed shall
take effect at the end of the session at which they are passed, unless
a different time is therein appointed.
This act to take effect and be in force from and after its passage.

CHAPTER XCVIII .
LA. WS-STATUTES .

.An Act concerning the statutes and legislative proceedings.
~

1. Rules to be observed in the construe-

§ 8. Secretary to certify, &c. ; superin-

tion of statutes.
Of original acts, &c.
Person appqinted to furnish copies to
printer.
Gencmllaws to be published in one
volume ; title.
What shall be published in said work.
llcrson appointed to copy, to be superintendent; his duties.
Power of superintendent.

tendent to certify, &c. ; evidence.
9. What deemed necessary in publication.
10. Edition to be evidence in any court.
11. Laws to be distributed by secretary;
who entitled to copies.
12. Secretary to deliver copies to certain
persons, when.
13. Copy to be stamped, &c.
14. Copies remaining, disposition of.

2.
3.
4.
5.
6.
7.

Be it enacted by the governor and legislative assembly of the Territory of Kansas, as follows:
SECTION 1. In the construction of all statutes, the following rules
shall be observed, unless such construction shall be manifestly incon-
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sistent with the intent of the legislature, or repugnant to the context
of the same statute, that is to say: First-All words and phrases
shall be construed and understood according to the approved and
common usage of the language; but technical words and phrases, and
such others as may have acquired a peculiar and appropriate meaning
in the law, shall be construed and understood according to such peculiar and appropriate meaning. Second-Every word importing the
singular number only, may extend and be applied to one person or
thing, or several persons or things ; and every word importing the
masculine gender only, may extend and be applied to females as well
as males. Thlrd-All words purporting to give a joint authority to
three or more public officers, or other persons, shall be construed as
giving such authority to a majority of such officers or persons, unless
it shall be otherwise expressly declared in the law. FouTth-The word
"highway'.' may be construed to include any road laid out or established by the authority of the United States or of this Territory, or of
any town or county, and all bridges within the same. Fifth-The
words '' insane person'' shall be construed to include every idiot, non
compos, lunatic, and distracted person. Sixth-The word "issue,"
as applied to the descent of estates, shall be construed to include all
the lawful lineal descendants of the ancestor. Seventh-The word
" land" or "lands," and the words " real estate," shall be construed
to include lands, tenements and hereditaments, and all rights thereto,
and interests therein. .Eighth-The word "month" shall be construed to mean a calendar month unless otherwise expressed, and the
word '' year'' a calendar year unless otherwise expressed, and the
word ''year'' alone shall be equivalent to the expression '' year of our
Lord." Ninth-The word "oath" shall be construed to include
" affirmation" in all cases where by law an affirmation may be substituted for an oath, and in like cases the word '' sworn ' ' shall be construed to include the word "affirmed." Tenth-The word "person"
may extend and be applied to bodies politic and corporate as well as
to individuals. Eleventh-The words "preceding" and "following"
shall be construed to mean the sectiqn next preceding or next following that in which such reference is made, unless some other section is
expressly designated. Twelfth-The word "town" or "towns" may
be construed to mean ''city" or "cities," unless such construction
would be expressly repugnant to the provisions of law relating to such
cities. Thirteenth-The word "will" shall be construed to mean
" codicil" as well as will. Fourteenth-The words "written" and
"in writing" may be construed to include printing, engraving, lithographing, or any other mode of representing words or letters: Provided, however, that in all cases when the written signature of any
person is required by law, it shall always be the proper handwriting
of such person, or, in case he is unable to write, his proper mark.
Fifteenth-Every statute which does not expressly prescribe the time
when it shall go into operation, shall take effect from and after the
final adjournment of the legislature.
SEc. 2. The original acts of the assembly shall be deposited, immediately after they shall have been passed, with, and kept by the !lee-
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retary of the Territory, and shall be promulgated in the manner following, to wit :
SEc. 3. The person appointed, by concurrent resolution of the two
houses of this legislature, to copy the laws, and provide marginal notes
and index to the same, shall, immediately after any general law shall
have been deposited with the secretary of the r_rerritory, furnish a copy
thereof to the person authorized to print the laws, who shall immediatelypublish the same in a newspaper printed at the seat of government of the Territory.
SEc. 4. The several laws of general and permanent nature, passed
at the present session of the legislative assembly, shall be published.
in one volume, to be designmed the '' Statutes of the Territory of Kansas," to be printed on good paper; and the standard of printing to be
adopted in printing the said statutes shall be in conformity to the
regular standard of printing; and the same shall be handsomely and
substantially bound in calfekin, in the modern style of law-book binding ; such edition shall consist of fifteen hundred copies, and shall be
ready for distribution on or before the twenty-fifth day of October next
after the passage of this act.
SEc. 5. The declaration of independence, the constitution of the
United StatP-s and its amendments, the act organizing the Territory of
Kansas, the fugitive slave law, and such other acts of Congress as
relate to said Territory, shall also be published and bound in the said
statutes.
SEc. 6. The person appointed by concurrent resolution of this legislature shall superintend the publication of the statutes and shall
arrange the order of publication ; he shall prepare suitable marginal
notes, examine and correct the proof-sheets, and cause all clerical and
typographical errors to be corrected so far as he may discover the same.
SEc. 7. Such person so appointed may re-arrange the order of sections in any chapter whenever it shall not alter the intent and meaning
of the law; he may also correct errors which may have occurred in
numbering chapters and sections, and in any references made thereto;
and words inserted or omitted in the enrolled acts, by mistake, may
be omitted or supplied without brackets ; but, in every such case, notes
of such corrections shall be inserted at the end of the volume.
SEc. 8. The secretary of the Territory is required to certify to correctness of the copies of the several chapters of the ': statutes'' to the
said person so appointed; and he (the person appointed to superintend
the publication of the laws) shall certify that the printed chapters and
acts contained in the volume of the statutes &re correctly published
from such certified copies, with the exception of such corrections of
clerical errors and mistakes as are authorized by this chapter to be
made, which certificate shall be prefixed to the said statutes, and the same
shall be sufficient authority to entitle the said statutes to be read in
evidence in any court in this Territory.
SEc. 9. In preparing such edition, it shall only be necessary to place
a general enacting clause at the commencement of the laws of the Territory, and arrange the laws thereafter by their several chapters, articles and sections, without the signature of the presiding officers of
the legislative assembly, and the approval thereof by the governor.
Ex. Doe. 23--26
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SEc. 10. Such edition, so prepared, shall be entitled to be read in
evidence in any court of justice, or any other place where the laws of
the Territory may be required within this Territory.
SEc. 11. All laws hereinafter to be printed by authority of this
TerritDry, shall be distributed by the secretary of the Territory as follows: To the Territorial librarian, for the use of the library, twenty
copies ; and fDr the following public officers, one copy each, namely:
the governor, each member of the council and house of representatives,
and the officers of the same; each of the judges of the supreme court; the
United States district attorney; the marshal of the Territory; attorney
general; auditor of the Territory; treasureroftheTerritory; each district
attorney; judge of probate; the adjutant-general; quartermaster-gen·e ral ; each 'County treasurer ; each register of deeds ; the board of commissioners in each county ; notaries public ; sheriffs ; coroners ; justices
of the peace ; clerk of the supreme court ; clerks of the district courts ;
the delegate in Congress ; the secretary of the United States; the secretary of each State and Territory of the Union, for the use of each
State and Territory; to the library of Congress: Provided, that no
person who shall hold more than one of the above named offices, shall
be entitled to more than one copy.
SEc. 121 Whenever the printing and publication Df the laws shall
have been completed, the secretary of the Territory, as soon as may
be, shall deliver Of' .t ransmit to the derk of the tribunal transacting
county business, in each of the organized counties, fifty copies thereof
for distribution am ~ ng the sev·e:ral officers of their respective counties,
and of the counties thereto attached for judicial purposes ; and it shall
be the duty of the said clerk to keep a correct statement of the name and
otlice of the several per:sons who may ceceive copies thereof, and also
to take a receipt for the same when delivered. In case fifty copies
shall not supply the officers authorized to receive a copy of the laws
in any county, the clerk shall inform the librarian, who shall immediately forward the number to make up the de:Nciency.
SEc. 13. The copy delivered to any person shall have stamped or
written theireon the name of the office held by such person, and shall
again be deposited in the office 0f said register, on the expiration of
his term of office, by the pBrson to whom the same may have been delivered; and any person failing to deposite the said copy, in pursuance
hereof, shall forfeit the sum of two dollars, to be recovered by the said
regist.er in his own name, by action of debt in any court of competent
jurisdiction, for the use of the proper county.
SEc. 14. The several copies of the laws remaining after distribution
among the several counties, as contemplated in this chapter, shall be
deposited in the Territorial library ; and the librarian shall furnish
each of the officers and persons, other than the county officers hereinbefore designated, with a copy thereof, on demand, and shall take a
receipt therefor when delivered.
This act to take effect and be in force from and after its passage.

I~EGISLATURE.

403

CHAPTER XCIX.
LEGISLATIVE ASSEMBLY.

An Act fixing tl1te time of meeting of the legislative assembly.
§ 1. Shall meet at the seat of government.

Be it erwcted by the governor and legislative assembly of the Territory
<Jj Kansas, as follows:
SECTION 1. The legislative assembly of this Territory shall meet at
the seat of government, on the second Monday of January, in the year
<>four Lord one thousand eight hundred and fifty-seven, and on the
first Monday in every year thereafter.
This act to take effect and be in force from and after the adjournment of the present session of the legislative assembly.

CHAPTER C.
EXPLANATORY ACT.

An Act expla·natory of an act to fix the times of meeting of the legislative
assembly.
§ 1. Shall meet on the fiTst Monday of January after 1857.

Be it enacted by tlte governor and legislative as8embly of the Territory
of Kansas, a8 follows:
SEcTION 1. An act entitled "An act fixing the time of meeting of
the let-islative assBmbly," shall be so construed as to mean that the
annual meeting of the legislative asseJ?1bly, after the year eighteen
hundn d and fifty-seven, shall be on the first Monday in January.
This act to take effect and be in force from and after the adjournment of the present session of the legislative assembly.

CHAPTER CI.
CALLED SESSION.

.An Act relative to a called session of the legislative assembly.
§ 1. Session may meet at the scat of government or any other place.

Be it enacted by the governor and legi8lative assembly of the Territory
of Kansas, as follows :
SECTION 1. That in the event of a called session of the legislative
assembly of the Territory of Kansas, before the meeting of the next
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session of the legislative assembly, such session may meet at the seat
of government or any other point in this Territory, in the discretion
of the governor at the time of calling such session.
This act to take effect and be in force from and after its passage.

CHAPTER CII.
LEGISLATURE-VACANCIES.

An Act to provide for filling vacancies in the legislature.
§

1. Resignation of memberP., how made; §
vacancies to be certified to the governor.
2. Governor to issue writs of election in
all cases of vacancy.
3. Writs of election, how directed in
certain cases.

4. Election to supply vacancies, how
held ; duty of sheriff.
5. District or county altered or divided,
and new district entitled to elect a
member, in such case election to
:fill vacancy ; in what district to be
held.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. If any member, elected to either house of the general
assembly, shall resign in the recess thereof9 he shall address and transmit his resignation in writing to the governor; and when any such
member shall resign during any session, he shall address his resignation in writing to the presiding officer of the house of which he is a
member, which shall be entered on the journals; in which case, and
in all vacancies happening or being declared during any session
of the general assembly, by death, expulsion or otherwise, the presiding officer of the house in which such vacancy shall happen shall
immediately notify the governor thereof.
SEc. 2. Whenever the governor shall receive any resignation or notice of vacancy, or when h.e shall be satisfied of the death of any
member of either house during the recess, he shall, without delay,
issue a writ of election to supply such vacancy.
SEc. 3. When any vacancy shall happen in the council for a district
composed of more than one county, the writ of election shall be directed to the sheriff of the county first named in the law establishing
the district; and when such vacancy shall happen in a council district
which shall have been divided or altered after the general election
next preceding the occurrence of such vacancy, the writ of election
shall be directed to the sheriff of the county first named in such old
district; and when any vacancy shall happen in either house for any
county which shall have been divided after the general election next
preceding the occurrence of such vacancy, the writ of election shall be
directed to the sheriff of the old county.
SEc. 4. The sheriff to whom any writ of election shall be delivered
shall cause the election to supply such vacancy to be held within the
limits composing the county or district at the time of the next preceding general election, and shall issue his proclamation or notice for
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holding the election accordingly, and transmit a copy thereof, together
with a copy of the writ, to the sheriff of each of the counties within
which any part of such old county or district may lie, who shall cause
copies of such notice to be set up, and the election to be held accordingly in such parts of their respective counties as composed a part of
the old county or district for which the election is to be held, at the
last preceding general election; and the returns shall be made and
the certificate of election granted in all things as if no division had
taken place.
SEC. 5. When any district or county shall be so altered or divided
during the term for which a member shall be elected, and the new
district or county shall be authorized to elect their member before the
expiration of the term of the former member, in that case the election
wfill the vacancy hall be held for the district or county as it shall
remain after such alteration or division, and not as it was at the last
preceding general election .
..._This act to take effect and be in force from and after its passage.

CHAPTER CIII.
LEGISLATIVE PROCEEDINGS.

An Act authorizing the council and house of representatives to punish
for contempt and for other purposes.
§ 1. Joint meetings to assemble in the § 7. Commissioners to take depositions.
hall of the house of reprc entativcs.
2. President of the council to preside,
&c.
3. Punishment for disorderly conduct.
4. Guilty of disorderly conduct, to be
taken into custody.
5. ProcPcdin s ' hen person is guilty,
&c.
6. DcpositionH may he tak n, &c.

8. Of writs, process, summons, &c.
9. Of subpamas for witnesses; how at-

tested.
Fees to be allowed.
To be paid out of conting.ent fund.
Each house to• control its own fund.
Joint expenses, how controlled.
Vote of majority necessary to an
election.
15. Power to administer oaths, &c.
10.
11.
12.
13.
14.

Be it enacted by the governor and legislative assernhly of the Territory
of ]{ansas, as follows :
SECTION 1. \Vhen, by the laws of this Territory, a joint meeting of
the council and house of representatives is required, they shall assemble, with their clerks, on the day and at the hour previously agreed on
for that purpose, in the hall of the house of representatives.
SEc. 2. vVhen assembled, the president of the council shall preside,
and such meeting Hhall be governed by such standing rules as shall
have been adopted for that purpose by the concurrence of both houses;
they shall have 1wwcr to punish any person, other than a member,
for disorderly or contemptuous behavior in their presence, by fine and
imprisonment, in the same manner and to the same extent as either
house may do for the like conduct before them, by the laws of this
Territory.
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SEc. 3. Any member of either house who shall be guilty of disorderly behavior in the presence of such meeting may be punished by
the house of which he is a member, in the same manner as if the offence were committed in the presence of such house.
SEc. 4. If any person, whether a member or not, shall be guilty of
any disorder in the presence of either house, or a committee of the
whole, or in joint meeting of both houses, while in session, the presiding officer of such house or joint meeting, or chairman of the committee of the whole, may order such person into immediate custody;
and the sergeant-at-arms or the doorkeeper shall immediately take
such person into custody and detain him until the further order of the
house, joint meeting, or committee of the whole, before which the offence was committed.
SEc. 5. If any person, whether a member or not, shall disturb the
proceedings of any committee of either house, or be guilty of disorder
in their presence, the house appointing such committee may punish
such person as if the like offence were committed in the presence of
such house ; and if such offence be committed before a joint committee of both houses, the president of the council shall issue process, and
both houses in joint meeting proceed thereon.
SEc. 6. In·cases not otherwise provided for by law, depositions may
be taken and read in either house, or before a committee thereof, or
before both houses on joint meeting, in all cases where the taking and
reading depositions would be allowed in any cause pending before any
court of law.
SEc. 7. When necessary, the presiding officer of the house in which
they are required, or of a joint meeting, may issue commissions to
take such depositions as a court of law, and the proceedings in taking
and returning depositions shall be the same as may be prescribed by
law for taking depositions to be read in any court of law.
SEc. 8. Each house, or both houses in joint meeting, may cause to
be issued necessary writs and process to summon and compel any person, charged with.any offence whereof they have jurisdiction, to appear before them, or any committee thereof, and carry into execution
their orders and sentences, and to summon and compel the attendance
of witnesses, in as full a manner as any court of law, and with like
effect.
SEc. 9. Subprenas for witnesses shall be issued at the request of any
member of either house, or the party accused, or any member of any
committee; and all process awarded by the house of representatives,
and subprenas and other process for witnesses whose attendance is required therein, or before any committee thereof, shall be under the
hand of the speaker, and attested by the chief clerk, and shall be executed by the sergeant-at-arms, or a special messenger; and all such
process awarded by the council, or in joint meeting of both houses,
shall be under the hand of the president, and attested by the chief
clerk, and executed by their sergeant-at-arms, or a special messenger.
SEc. 10. Every witness attending either house, or a committee
thereof, or a joint meeting of both houses, being summoned, shall
have the same fees and travelling allowance as for the time being shall
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be allowed by law to witnesses for their attendance, to be paid as
other costs.
SEc. 11. The fees of all officers and witnesses before either house, or
a joint meeting, and all other costs and expenses arising therein, shall
be paid out of the contingent fund of the house in which the proceedings are had ; or if had in joint meeting of both houses, then out of
the contingent fund of the legislative assembly; unless the party
charged be adjudged to pay the costs and expenses, in which case
he shall pay them, and payment thereof may be enforced by execution.
SEc. 12. Each house shall co.n trol its own contingent expenses;
and when any account, properly chargeable to the house of representatives, shall be adjusted and allowed according to the rules of
that house, a certificate thereof shall be granted, signed by the
speaker, and attested by the chief clerk; and when any account or
demand for contingent expenses of the council shall be allowed according to the rules of that house, a certificate thereof shall be granted,
signed by the president, and attested by the chief clerk.
SEc. 13. All joint expenses shall be controlled by their concurrent
vote, and shall be ascertained and adjusted according to their joint
rules; a certificate thereof shall be issued, signed by the president,
and countersigned by the chief clerk of the council; and every such
certificate shall specify the amount due, on what account, and the
fund out of which it is to be paid; and the auditor of public accounts,
on the delivery of such certificate to him, shall draw his warrant
therefor accordingly, as in case of other demands against the Territory.
SEc. 14. In all elections made by either house, or by a joint vote of
both houses, the votes of a majority of the members present shall be
necessary to a choice: when such election shall be by joint vote, the
president of the council shall grant the person elected a certificate,
which, in all cases where a commission is required, shall be sufficient
to authorize the granting such commission.
SEc. 15. The president of the council and speaker of the house of
representatives may administer all oaths and affirmations to officers
of their respective houses; and the president of the council, speaker
of the house of representatives, a chairman of the committee of either
house, or a chairman of any standing or select committee of either
house, may administer oaths and affirmations to witnesses, in any
case under their examination.
This act to take effect and be in force from and after its passage.
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CHAPTER CIV.
LIBRARY.

An Act for the regulating and managing the Territorial library.
§ l. Auditor ex officio librarian.
2. Librarian shall have charge of books.
3. What books the secretary of the library shall deliver to him.
4. Shall arrange and keep books in order.
5. Shall open a correspondence to obtain
proper books.
6. Secretary shall pay over to librarian
all moneys, property, &c.
7. Librarian shall make and keep a catalogue.
8. Shall audit accounts of librarian.

§

9. The auditor of public accounts shall
audit.
10. Library shall be opened at suitable
hours.
11. No persons but members of the legislative assembly to have books.
12. Duty oflibrarian when books are torn.
13. Penalty for violating this act.
14. Penalty for violating statute.
15. Compensation of librarian.
16. The librarian shall keep the library
open during the session of the legislature.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION. 1. The auditor of public accounts shall be ex officio libraTian of the Territorial library, and shall have the custody of all books
belonging to the same, and take special care that none of them be lost
or injured.
SEc. 2. The librarian shall have the custody, charge, and safekeeping of all papers, maps, charts, and all other things of what nature soever, properly belonging to the library, and shall take special
care that none of them be lost or injured.
SEc. 3. The secretary of the Territory shall deliver to the librarian,
as soon as received by him, three copies of the following books, viz:
The acts of each session of Congress, the acts of the general assembly
of this Territory, the acts of the several States and Territories, the
journals of each house of the general assembly of this Territory, and
the decisions of the Supreme Court ; also one copy of the journals of
each house of Congress, and of all books, reports, state papers, and
documents ordered by Congress, or either house thereof, to be distributed
among the States ; which the librarian shall cause to be bound, if the
same be not already done, and placed in the library.
SEc. 4. The librarian shall cause all books now owned by the Territory, and such as may hereafter be acquired, to be arranged and kept
in some room in the capitol, and shall have the sole and entire control of said room, keep the key of the same, and see that it is kept
clear of all other books and things than those which properly belong
to the library.
SEc. 5. When there shall be a want of continuity in any of the
series of acts, journals, or other books required to be placed in the library, it shall be the duty of the librarian to open a correspondence
with the proper person in order to obtain those which are wanting;
and if they cannot otherwise be procured, he shall purchase the same
and place them in the library.
SEc. 6. When there shall be any money in the hands of the secre-
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tary of the Territory, appropriated to the purchase of books for the
Territorial library, he shall pay over the same to the librarian, who
shall give a receipt therefor, and, under the directions of the governor, shall apply the same to the purchase of all such books, maps, or
charts as he shall deem necessary and expedient, and shall provide
presses for their safe-keeping.
SEc. 7. All books donated to or purchased by the Territory shall be
kept in the library, and it shall be the duty of the librarian to make
a complete catalogue of all the books, maps, and charts then in the
library, and report the same to the legislative assembly at the commencement of each session thereof, together with the manner and for
what books the appropriations have been expended.
SEc. 8. All expenses for procuring and binding such copies of acts
and journals as are mentioned in this act, and the necessary expenses
for stationery, candles, and fuel, shall be paid out of the contingent
fund of the legislative assembly.
SEc. 9. The auditor of public accounts shall audit the accounts of
the librarian under this act, and draw warrants on the treasurer for
the payment of the same.
SEc. 10. The library shall, at suitable hours, be opened for the reception of all persons who may wish to use the books therein; but no
book shall be taken from the room unless by members of the legislative assembly, or when they are required to be used by the supreme
court.
SEc. 11. No officer or person, except members of the legislative assembly, during the session thereof, shall take any book from the library-room under any pretence whatever, and no member of the legislative assembly shall take a book therefrom without first giving his
receipt for the same to the librarian.
SEc. 12. It shall be the duty of the librarian, at least six days before the close of the session of the legislative assembly, to deliver, in
writing, to the auditor of public accounts the name of each member
who has taken a book from the library, and has not returned the same,
ogether with the title of the book and the value thereof~ as nearly as
he can ascertain the same ; and it shall be the duty of the auditor to
deduct from the wages of such member treble the value of said book,
to be applied, first, to replace the book not returned, and the balance
to the use of the library.
SEc. 13. The auditor shall draw hiE warrant on the treasurer in
favor of the librarian for the amount of wages deducted under the
preceding section, and shall charge him with the same.
SEc. 14. If any person shall violate the provisions of this act, he
shall forfeit and pay to the librarian, for the benefit of the library,
three times the value of any book taken from the library, or of the
set to which it belongs; to be recovered by an action for debt, in the
name of the librarian, for the use of the library, in any court having
jurisdiction thereof.
SEc. 15. The librarian shall receive, as a compensation for his services as such, the sum of one hundred dollars, to be paid quarterannually; and shall procure, when necessary, a suitable person to perform the duties of assistant librarian during the sitting of the legis-
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lature, and see that the library-room is at all times properly warmed,
lighted, and prepared for the accommodation of th~ members of the
legislature, and of such other persons as are permitted to use the same.
SEc. 16. The librarian, during the session of each legislative
assembly, shall keep the library open each day, from nine o'clock in
the morning until five o'clock in the evening.
This act to take effect and be in force from and after its passage.

CHAPTER CV.
LOST MONEY AND GOODS.

.An .Act 'respecting lost money and goods .
§

1. Duty of persons finding lost money,
goods, &c.
2. Justice to appoint appraisers.
3. Duty of appraisers.
4:. Justice to file list made by appraisers.
5. Finder to advertise, how and when.

I § 6.
I
I

Proceedings, if no owner appear within forty days.
7. Owner may recover by action, when.
8. Finder failing to make discove1·y, penalty.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. If any person find any money, goods, or other valuable
thing, worth more than ten dollars, the owner of which is unknown,
he shall, within ten days, make an affidavit before some justice of the
peace of the county, stating when and where he found the same; that
the owner is unknown to him ; and that he has not secreted, withheld,
or disposed of any part of the same.
SEc. 2. Such justice shall then, if necessary, summon three disinterested householders to appraise the same.
SEc. 3. Such appraisers, or two of them) shall make two lists of the
valuation and description of such property, money, or other valuable
thing, and sign and make oath to the same, and shall deliver one of
the lists to the finder, and the other to the justice of the peace.
SEc. 4. The justice shall file such list, and the finder shall transmit
a copy of the same to the clerk of the tribunal transacting county
business in the county in which such money or goods were lost,
within fifteen days.
SEc. 5. The finder shall set up, at five of the most public places in
the township or neighborhood, a copy of such valuation within ten
days.
SEc. 6. If no owner appear and prove the money or property within
sixty days, and the value exceed twenty dollars, the finder shall
within thirty days thereafter cause a copy of the description to be inserted in some newspaper in this Territory for three weeks; and if
no owner prove the property within one year after such publication,
one-half of such property, after paying expenses) shall vest in the
finder, and the other half shall be paid into the county treasury, to
be used as a common school fund.
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SEc. 7. If the finder fail to restore such money or property, or the
appraised value thereof, the owner may recover the same by action in
any court having jurisdiction.
SEc. 8. If any person find any money, property, or other valuable
thing, and fail to make discovery of the same as required by this act,
he shall forfeit to the owner double the value t"hereof.
This act to take effect and be in force from and after its passage.

CHAPTER CVI .
MANDAMUS.

An Act to

reg~date proceedings

upon writs of mandamus.

§ 5.
l. Return to be made to first writ.
2. Person suing or prosecuting the writ
6.
may plead to, or traverse the re7.
turn.
8.
3. Person making return may reply, take
9.
issue, or demur.
4. Proceedings shall be had thereon, as
10.
in an action on the case for false
return.

Issue to be tried in the court that issued the writ.
Damages may be recovered.
Peremptory writ to issue.
Costs, how adjudged.
Recovery, a bar to further suit for
making return.
Time allowed for making return and
pleadings.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Where any writ of mandamus shall be issued out of any
court in this Territory,* directed and delivered to any person w4o, by
law, is required to make return of such writ, such person shall make
his return to the first writ of mandamus. t
SEc. 2. When any writ of mandamus shall be issued, and return
shall be made thereto, the person suing or prosecuting such writ shall
plead to,t or traverse all or any of the material facts contained in
such return.
SEc. 3. The person making such return shall reply, take issue, or
demur to the pleading of the party suing or prosecuting such writ.
SEc. 4. Such further proceedings shall be had therein for the determination thereof, and in such manner, as might have been had if the
person suing such writ had brought his action on the case for false
return.§
SEc. 5. If any issue shall be joined upon such proceedings, the per;:; Sec sec. is, art. v of the constitution of the State of Mo.; Vernon & Blake vs. Boggs'
1 Missouri Rep., 116; Astor vs. Chambers, 1 Missouri Rep., 1!)1; Byrne vs. Harkison, 1
Missouri Rep., 225; County of Boone vs. Todd, 3 Missouri Rep., 140; Dixon vs. Judge of
the second judicial circuit, 4 Missouri Rep., 289 ; Duncan vs. Travis, 4 Missouri Rep., 369;
fit. Louis County Court t's. Ruland, 5 Missouri Rep., 268: 6 Missouri Rep., 44.
t Mullanphy vs. St. Louis Oounty Court, 6 Missouri Rep., 563.
t The relator may demur to the return of the writ; Johns. Rep., 61.
§See section 10, art. v, of the act to regulate practice at law.
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son suing such writ shall try the same in the court from which such
writ of mandamus issued.
SEc. 6. In case a verdict shall be found for the person suing such
writ, or judgment given for him on demurrer, or by nil dicit, or for
want of a replication or other pleading, he shall recover his damages
and costs, in such manner as he might have done in an action on the
case for a false return, and the same may be levied by execution, as
in other cases.*
SEc. 7. A peremptory writ of mandamus shall be granted, without
delay, for him for whom judgment shall be given, as might have been
if such return had been adjudged insufficient.
SEc. 8. In case judgment shall be given for the person making the
return to the writ, he shall recover his costs of suit, to be levied bv
execution, as in other cases.
·
SEc. 9. If any damages· shall be recovered, by virtue of this act,
against any person making return to such writ, he shall not be liable
to be sued in any other action or suit for making such return.
SEc. 10. The court issuing any writ of mandamus, may allow to
the person to whom such writ shall be directed, or other person, who
shall sue or prosecute the same, such convenient time, respectively, to
make return, plead, reply, rejoin or demur, as to the court shall seem
just and reasonable.
This act to take effect and be in force from and after its passage.

CHAPTER CVII.
MARRIAGE CONTRACTS.

An Act concerning rnarriage contracts.
§ 1. Contracts to be in writing, sealed and § 6. No marriage contract shall be valid,
acknowledged or proven.
2. Contracts of females.
3. How acknowledged or proved and
certified.
4. To be recorded, where.
5. When deposited for recmd, shall impart notice.

or affect third persons, until delivered for record.
'l. If duly authenticated, shall be received in evidence.
8. If lost, a certified copy shall be eYidence.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. All marriage contractst whereby any estate, real or personal, in this Territory) is intended to be secured or conveyed to any
person or persons, or whereby such estate may be affected, in law or
equity, shall be in writing, sealed and acknowledged by each of the
contracting parties, or proved by one or more subscribing witnesses.
;:;, The remedy, before the statute, for a false return to a writ of mandamus was an action on the case ; Selwyn's Nisi Prius, 1115. The statute does not take away the remedy
by action on the case, except when damages are recovered by virtue of the statute. lb.
Buller's Nisi Prius, 203. See sec. 9 of this act.
tVide Pratte vs. Wright, 5 Missouri Rep., 192; Green vs. Spencer, 3 ibid., 319; McNair
vs. Dodge, administrator, 7 ibid., 404.
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SEc. 2. Any female over the age of eighteen years shall have full
power to make any written marriage contract concerning any real or
personal property, or any other matter, with the consent of her father,
if living; but if dead, then with the consent of her mother, if living;
and if she be dead, then with the consent of her guardian; and such
marriage contract, so made, shall be as valid and as binding on such
female and her heirs, and all persons claiming under her, as if she
had been over the age of twenty-one years at the time of executing
the same.
SEc. 3. All marriage contracts shall be acknowledged or proved
before a court of record, or some justice, judge or clerk of a court of
record, of the State or Territory in which the contract is executed, or
before a justice of the peace in the county where the parties reside ;
which acknowledgment or proof shall be taken and certified in the
same manner as deeds of conveyance for land are or shall be required
by law to be acknowledged or proved and certified.
SEc. 4. When any such marriage contract shall be acknowledged
or proved, it shall be recorded, with the certificate of proof or acknowl-,
edgment, in the office of the recorder of every county in which any
estate in the county thereby intended to be conveyed or affected shall
be situated, or may be found.
SEc. 5. When any such marriage contract is deposited in therecorder's office for record; it shall (as to all property affected thereby
in the county where the same is deposited) impart full notice to all
persons of the contents thereof.
SEc. 6. No such marriage contract shall be valid or affect any property, except between the parties thereto, and such as have actual
notice thereof, until it shall be deposited for record with the recorder
of the county wherein such property is situated or may be found .
SEc. 7. Such marriage contracts; duly proved or acknowledged,
,certified and recorded, shall be received in evidence in any court of
this Territory, without further proof of their execution.
SEc. 8. When it shall appear to the court that such mar~iage contract, duly acknowledged or proved, and recorded, is lost, or is not in
the power of the party wishing to use it, a copy thereof, duly certified
under the hand and seal of the recorder, may be received in evidence.
This act to take effect and be in force from and after its passage.

CHAPTER CVIII .
MARRIAGES.

An Act regulating marriages.
§

I. Marriage in la ~ a civil contract.
§ 5. Marriages without the Territory, if
2. In what degrees marriage declared
valid when contracted, to be valid,
when.
incestuous and void.
6. Who may perform ceremony of mar3. Marriage of white person with muriage.
latto or negro, illegal and void.
4. . Penalty on persons solemnizing mar7. Minors not to be married without
consent of parent or guardian.
riage contrary to law.

I
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§ 8. Certificate of consent to ue registered;

§ 11. Religious societies may solemnize

penalty.
9, Record of marriage to be kept, &c. ;
penalty.
10. Recorder to register certificate; fees;
penalty.

marriage, how.
12. What marriages declared valid.
13. Record of marriage and certified co•
pies, evidence.
14:. Penalty for making false return or
false entry of marriage, &c.

I

Be it enacted by the governor and legislative assembly of the Territory of Kansas, as follows:
SECTION 1. Marriage is in law considered as a civil contract, to
which the consent of the parties, capable in law of consenting, is essential.
SEc. 2. All marriages between parents and children, including
grand-parents and grand-children of every degree, between brother
and sister, of half as well as of the whole blood, between uncles and
nieces, aunts and nephews, between step-father and the daughter of
his deceased wife, or between the step-mother and the son of her deceased husband, shall be and are hereby forbidden) and are declared
to be incestuous and void. This section shall extend as well to illegitimate as to· legitimate children and relations.
SEc. 3 All marriages of white persons with negroes or mulattoes
are delared to be illegal and void.
SEc. 4. Whoever shall contract marriage in fact contrary to the
prohibitions in the two sections next preceding, and whoever shall
solemnize any such marriage, shall be deemed guilty of a misdemeanor
of an infamous character, and shall, upon conviction, be punished by
fine or imprisonment, or both, at the discretion of the jury who shall
try the cause ; or if the conviction be by confession or on demurrer, at
the discretion of the court.
SEc. 5. All marriages contracted without this Territory, which
would be valid by the laws of the country in which the same were
contracted, shall be valid in all courts and places within this Territory.
SEc. 6. Every judge and justice of the peace, and every licensed or
ordained minister of the gospel, may perform the ceremony of marriage
in this Territory.
SEc. 7. No judge, justice of the peace, preacher of the gospel, or
other person, shall join in marriage any male under the age of twentyone years, or female under the age of eighteen, unless the parent or
guardian, or other person, under whose care and government such
minor may be, shall be present and give consent thereto; or unless
the minor applying shall produce a certificate in writing, under the
hand of the parent or parents, or guardian, or if such minor has no
parent or guardian, then under the hand of the person under whose
care and judgment he or she may be, which certificate shall be proverl
to be genuine by the oath or affirmation of a person of full age and
discretion, who was present at the signing of the same, and affixed
his or her name thereto.
SEc. 8. Any person who shall marry any minor, by virtue of a certificate proved as above, shall register the same in a book to be by
him kept for that purpose) and within three months shall transmit
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the certificate to the recorder of the county in which the marriage was
solemnized, to be filed and recorded in his office; and if any such
person shall join in marriage any minor without first having such
certificate, or the presence and consent of the parent or guardian, or
other person having the care and government of such minor, such
person shall forfeit three hundred dollars, to be recovered with the
costs of suit, by action of debt in any court having cognizance
thereof, by the parent, guardian, or person having charge of such
minor, the one-half of the said forfeiture to the use of common schools,
and the other half to the use of the person who shall prosecute the
same ; and shall also be subject to indictment in the proper county,
and on conviction be imprisoned in the county jail not exceeding six
months nor less than one month.
SEc. 9. Every person having authority to join others in marriage
shall keep a record of all marriages solemnized by him, and within
three months transmit a certificate of any marriage (containing both
christian and surname) to the recorder of the county in which the
marriage took place ; and if any person shall neglect or refuse to
make returR of all the marriages solemnized before him; within the
time above required, he shall, for every offence, forfeit the sum of
fifty dollars, to be recovered with costs by the recorder, or any person
who will prosecute for the same, by action of debt in any court having
cognizance ther.eof.
SEc. 10. The recorder of each county in this Territory shall record
all tmch returns of marriage in a book to be kept for that purpose,
within one month .a fter receiving the same, for which he shall receive
for every entry fifty cents, to be paid by the person married to the
person who .shall perform the ceremony, and by him transmitted to
the recorder; and if such recorder shall refuse or neglect to recorcl
within the said time any such return to him made, he shall forfeit
~ne hundred dollars, to be recovered with costs by any person who
may prosecute for the same, by action of debt in any court having
cognizance thereof, one-half to the use of common schools, and the
<>ther half to the m;;e of the person who shall prosecute the same.
SEc. 11. It shaH be lawful for any religious society to join together
in marr'age such persons as are of the said society, according to the
rites and customs of the society to which they belong. The clerk or
kee~r of the minutes, proceedings, or other book of the religious
society, wherein such marriage ·s hall be had, or if there be no such
clerk or keeper of the minutes, then the moderator or person presiding
in such society, shall make out and transmit to the recorder of the
<:ounty a certificate of the marriage, and the same shall be recorded
in iike manner as is provided in the ninth and tenth sections of this
law.
SEc. 12. All marriages which have heretofore been solemnized in
this T·erritory arc declared as valid and binding as if made in pursuance of thie act.
SEc. 13. ~he books of marriages to be kept by the respective recorders, and copies thereof certified by the recorder, with his official
seal, shall be evidence in all courts.
BEe. 14. If any person, authorized to solemnize any marriage, shall
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wilfully make false return of such marriage or pretended marriage to
the recorder, or if the recorder shall wilfully make a talse record of
any return of a marriage to him made, such person so offending shall
be deemed guilty of a misdemeanor, and shall be punished by :dne or
imprisonment, or both, at the discretion of the court.
This act to take effect and be in force from and after its passage.

CHAPTER CIX.
MECHANICS' LIENS.

An Act for securing liens to mechanics and others.
~

1. Lien of artisans, builders, mechanics,

§ 8. Plaintiff to proceed by scire facias,

&c., for materials and labor.
Within 'six months, an account on
oath to be filed with the clerk of
the district court.
Proceedings of sub-contractor to procure a lien.
Effect of certificate of settlement, and
liability to sub-contractor.
Payment made by proprietor before
filing settlement, valid; not liable
to pay until the time of credit has
expired.
Duty of clerk relative to liens filed in
his office.
Proceedings against property bound
by lien, and to obtain judgment;
extent and effect of judgment and
execution.

against whom; judgment on stirl'
facias.
Scirefacias, how served.
Lien under this act to expire in twelre
months, unless suit shall have hccn
brought.
Sub-contractor to file a release, when.
Satisfaction of lien to be entered.
when and how.
Forfeiture on creditor failing to enter
satisfaction.
Land, not exceeding 500 square feet
clear of building, subject to lien.
If title be incumbered, person who
procures work done, considered the
owner of the land to the extent of
his right and interest.

2.
3.
4.
5.

6.
7.

9.
10.
11.
12.
13.
14.
15.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That artisans, builders, mechanics, and those who
furnish materials for buildings, under contract with the proprietor
thereof, and all sub-contractors, shall have a lien for such materials
furnished; and for work and labor done on houses and other edifices
by them hereafter erected, in whole or in part, each artisan, builder,
mechanic, laborer, and sub-contractor, for his own work and materials
furnished.
SEc. 2. It shall be the duty of every person, except a sub-contractor,
who wishes to avail himself of the benefits of this act, to file with the
clerk of the district court of the county in which the building to be
charged with the lien is situated, and within six months after the
materials shall have been furnished, or the work and labor performed,
a just and true account of the demand due him, after all credits are
deducted; and he shall verify the said account by his own, or by the
oath of some other person; and shall also file) at the same time, a
correct description of the property to be charged with said lien.
SEc. 3. Every sub-contractor, wishing to avail himself of the benefits of this act, shall give notice, in writing) to the owner or propri-
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etor, or his agent, of his intention to furnish materials for, or perform
labor on the building, and the probable value thereof; and if afterards materials are furnished, or labor done, the sub-contractor shall
settle with the contractor therefor, and having made the settlement, in
writing, the same, signed by the contractor and certified by him to be
'ust, shall be presented to the owner or proprietor, or his agent, and
eft with him ; and within ten days from the time the materials shall
have been furnished, or the labor performed, the sub-contractor shall
file with the clerk of the said court in the judicial district in which
the building is situate, a copy of the settlement between him and the
contractor, which shall be a lien on the building for which the materials were furnished, or on which the labor was performed, and shall
at the same time file a correct description of the property to be charged
with the lien.
SEc. 4. The certificate of settlement, made as aforesaid, shall be a
justification to the employer in withdrawing from the contractor the
amount appearing thereby to be due to the sub-contractor, until he
is satisfied that the same has been paid; the employer shall become
the debtor of the sub-contractor for the amount, and may use it as a
eet-off, or plead its payment in bar of an action therefor by the contractor.
SEC. 5. All payments made by the proprietor or owner of a building, before he is served with notice of the filing of the settlement,
shall be valid, and he shall only be liable to the sub-contractor for
the amount due from him to the contractor at the time of the service
of the notice; and no owner or proprietor of any building shall, by
virtue of any thing contained in this act, be bound to pay the value
of any work or materials, or subject to any suit therefor, before the
e piration of the time for which credit for such work and materials
may have been agreed upon between the owner and contractor, if such
contract for credit shall have been made before the sub-contractor
shall have furnished any materials or performed any work:
SEC. G. It shall be the duty of the clerk to make an abstract of all
liens file<.l in his office under this act, in a book to be by him kept for
that purpose, containing the name of the person laying or imposing
the lien, aml of him against whom or upon whose contract it is im-pos d, the amount of the said lien, and a description of the property
to be charged, for which the clerk shalL be allowed to receive sixty

i

cents.*

EC. 7. Whenever any person shall wish to proceed against any
property, upon which he shall have a lien by virtue of this act, he may
commence his suit in the ordinary form, and shall have judgment
a~a.inst the original debtor for the amount that shall be found due to
htm, and shall have the liberty of taking his execution against such
proportional part of the property charged with the lien as his demand bears to the whole amount of liens that are charged upon the
aid property under this act, which proportional part shall be decided
by the court, and also against other property of the defendant; but if
o The failure of the clerk to record the lien does not affect its validity.

of the demand i

l'\

idcnee of notice of the existence of the lien.

Abbott, 8 lh.:ouri Hep., 5!J.

Ex. Doc. 23--27

Cornelius

eJ,

The account
al. vs. Grant
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a part of the property cannot be separated from the residue, and sold,
without damage to the whole, then the whole may be sold, subject to
all other incumbrances under this act; but no execution shall issue
against the property charged with such lien unless the defendant shall
have owned or possessed the said property at the time of the commencement of said suit, or unless a scire facias shall first have issued and
been served upon the owner or possessor of such property, requiring
him to appear and show cause why judgment should not be entered up
and execution had against such property.*
SEc. 8. In all cases under this act, it shall be lawful for the plaintiff to proceed by scire facias ag11inst the original debtor, and against
all and every person or persons owning or possessing the property
against whom he wishes to proceed; but no judgment to be rendered
on the scire facias shall authorize the issuing of any execution, except
against the property charged with said lien, or such part thereof aR
the court shall direct. t
SEc. 9. The service of the scire facias shall be in the same manner
as the service of a summons, except upon those defendants who cannot be found in the county where the proceedings are had, and are not
residents of such county ; and upon such defendants the service shall
be by affixing a copy of the scire facias upon the door of the building
upon which the lien is charged, for six weeks at least before the return
of the said scire facias.
SEc. 10. No lien shall bind any building for a longer time than
twelve months after the said building is finished, by virtue of this
act, unless a suit shall have been brought on such lien in the manner
provided in this act.
SEc. 11. Within five days after the demand of any sub-contractor,
who may have filed his lien by virtue of this act, shall be· satisfied,
either by the principal contractor or the owner of the property, such
sub-contractor shall file in the office of the clerk in which the lien is
filed, a release of the same, under a penalty of one hundred dollars,
to be recovered by action of debt, in the name of the owner of the
property affected by the lien.
SEc. 12. \Vhenever any debt) which is a lien upon any building,
:shall be paid to any creditor other than a sub-contractor, he shall
.enter satisfaction on the margin of the record of said lien .
.SEc. 13. If any creditor refuse or neglect to enter such satisfaction
within ten days after the payment and request, he shall forfeit the
.amount of the lien which he claimed, to be recovered by action of debt
in t.he name and for the use of the owner of the building.
SE.c. 14. The land upon which any building shall be erected,
together with a convenient space around the same, not exceeding five
hundred square feet clear of the building, shall also be subject to the
.liens which may be created by virtue of this act, if the said land
.shall have been at the time of erecting the said building the property
of the person who shall have caused the same to be erected.
;;;; See Sibley et al. vs. Casey & Biddle, 6 Missouri Rep., 164.
t In proceeding under this section, the accotmt of the demand stands in the place of a
declaration, and is considered a record ; Cornelius et al. vs. Grant & Abbott, 8 Missouri
Rep., ·59,
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SEc. 15. If the person who shall have caused the building to be
erected has an estate in fee, for life, or any less estate, either in law
or in equity; or, if the land on which the building is erected at the
time of the contract for building, or for furnishing materials therefor,
is mortgaged, or under any other lien or incumbrance, by contract or
statute, the person who procures the work to be done shall, nevertheless, be considered as the owner to the extent of his right and interest
in the land, and the lien before provided for by this act shall bind his
whole estate and interest therein, and the creditor may cause the
right of redemption, or whatever other right or estate the owner had
in the land, to be sold, and applied to the discharge of his debt,
according to the provisions of this act.*
This act to take effect and be in force from and after its passage.

CHAPTER OX.
MILITIA.

An Act to o1·ganize, discipline and govern the miUtia of this Territory.
1. Militia to be arranged in divisions,

&c.
2. ·when they may be organized in separate battalions.
3. Officers to each division.
4. Governor to appoint, &c.
5. Commanders may appoint aides, &c.
6. Governor to appoint other officers.
7. Captains to enroll citizens, &c.
8. Powers of ~ommander-in-<:hief.
9. Of artillery and dragoons.
10. Of companies of infantry.
11. To rendezvous in respective districts.
12. Companies to be called out to rendezvous, &c.
13. Dl1ty of non-commissioned officers.
14. Duty of commander to provide books,
&c.
15. Inspector to have charge of arms, &c.

§ 16. Captain to make returns to colonel.
17. Colonel to make returns to adjutantgeneral.
18. Duties of adjutant-general.
19. Neglect to perform duties, to be
tried, &c.; penalty.
20. Colonel to make a list of field officers.
2l. Duties of major-general.
22. Captain to keep a list of non-commissioned officers, &c.
23. Duty of president of court-martial.
24. Compensation to musicians.
25. Field officers to furnish stand of colors, &c. ; to be paid out of treasury.
26. Commissioned officer may order out
the militia, when.
27. What persons shall be exempt from
military duty.

Be it enacted by the governor and legislative assernlJly of the Territory
of Kansas, asfoUows:
SECTION 1. That, immediately after the passage of this act, the
militia of this Territory shall be arranged into divisions, brigades,
regiments, battalions and companies; it shall consist of infantry or
district companies, light infantry, riflemen, artillerymen, and dragoons
or mounted riflemen. There shall be two divisions, as follows, viz:
the country lying south of Kansas or Kaw river shall constitute the
southern division) and the country lying north of the Kansas or Kaw
river shall constitute and be known as the northern division. A
;~ See Sess. Acts 1843, page 83 1 for the law concerning mechanics' liens in St. Louis
county.
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division shall consist of not less than two nor more than three brigades;
a brigade shall consist of not less than two nor more than five regiments; a regiment shall consist of not less than five nor more than
ten companies, two of which shall be light infantry or riflemen; each
company shall consist of not less than thirty nor more than one hundred men, exclusive of commissioned officers.
SEc. 2. That whenever a county or district of country is so distant
or detached that in the opinion of the governor it would be inconvenient for the persons residing therein to belong to an organized regiment, they shall be organized as a separate battalion under the command of a major, and be subject to the same rules and regulations,
in all respects, that regiments are subject to.
SEc. 3. That to a division there shall be one major-general; to a
brigade one brigadier-general ; to a regiment one colonel, one lieutenant-colonel and one major; to a company of infantry, light infantry, and riflemen, there shall be one captain, one first lieutenant and
one second lieutenant; and to a company of dragoons and artillerymen, or mounted riflemen, there shall be one captain, one first lieutenant, one second lieutenant, and one third lieutenant. All commissioned officers, except those of the light infantry and a rifle corps
and staff officers, shall be clothed, armed, and accoutred as the commander-in-chief may direct.
SEc. 4. That the governor, with the advice an<l consent of the legislative council, shall appoint and commission a major-general, two
brigadier-generals, and four colonels for each division; the brigadiergenerals and colonels for each brigade shall appoint all subordinate
officers for their brigade.
SEc. 5. That the commander-in-chief may appoint, during his pleasure, four aides with the rank of colonel; the major-general may
may appoint, during his pleasure, two aides with the rank of major;
a brigadier-general may appoint one aide with the rank of captain.
SEc. 6. The governor, with the advice and consent of the legislative
council, shall appoint and commission one adjutant-general, and one
inspector-general with the rank of brigadier-general. The commandant of each regiment and separate battalion shall appoint, during his
pleasure, one adjutant, one quartermaster, one paymaster, each with
1the rank of lieutenant; also one surgeon and one surgeon's mate, one
drum-major, one fife-major, and one sergeant-major. The captain or
commanding officer of each company shall appoint, during his pleasure, four sergeants, one of whom shall be clerk of the company, four
corporals, and two musicians.
SEc. 7. That the captain or commanding officer of each infantry or
district company shall, by his clerk, enroll all free male citizens between the ages of eighteen and forty-five years, residing, or from time
to time coming to reside, within the bounds of his tract or company
district, except such as are hereinafter excepted.
SEc. 8. That the commander-in-chief shall have power and authority to increase or diminish the number of divisions and brigades,
and to alter and arrange the boundaries thereof, and to divide, annex,
and consolidate them as he may from time to time deem necessary, having regard, however, to the provisions of this act; and in like manner
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the brigadier-general may, with the approbation of the major-general,
divide, annex, or alter the bounds of any of the regiments or separate
battalions under his command; and the commanding officer of a regiment, or a separate battalion, with the approbation of the brigadiergeneral, may divide, annex, or alter the bounds of the companies
under his command.
SEc. 9. That there shall be within each brigade district, and attached to said brigade, not less than one company of artillery, and
one company of dragoons, or mounted riflemen, to be composed of
volunteers; they shall be organized, clothed, armed, and accoutred in
all respects as such corps in the service of the United States are, unless the commander-in-chief shall otherwise direct.
SEc. 10. There shall be within each regimental district, and attached to said regiment, two companies of light infantry, or riflemen;
they shall be composed of volunteers; the light infantry shall be
clothed, armed, and equipped as the infantry in the United States are
for the time being, unless the brigadier-general shall otherwise order
and direct; the riflemen shall be clothed, armed, and equipped as the
brigadier-general may direct.
SEc. 11. That the volunteer companies, for the purpose of improving in martial exercise, shall rendezvous by companies in their respective districts on the first Saturday in the months of May and
September in each year, and as much oftener as the major-general
may direct, and at ten o'clock of the forenoon of the said days; the
place of meeting shall be designated by the captain or commanding
officer by putting up, or causing to be put up, at least four written or
printed advertisements in his district or county ten days before the
day of meeting.
~Ec. 12. That on the last Saturday in the month of August, in every
year, the colonel or commanding officer of each regiment and separate battalion shall, by written or printed advertisements, put up or
distributed fifteen days before said day, call out all company and staff
officers under his command to rendezvous at some convenient and
suitable place, where they shall be formed and drilled in company
order by the commandant; and at said rendezvous the commandant
shall give to the officers public notice of the place where the regiment
or battalion shall meet, which place shall be within his district, and
the time as follows, viz: the first regiment, or one lowest in number
in each brigade, shall meet at ten o'clock in the forenoon on the :first
Monday in October, and the next lowest in number shall meet on the
next day, and so on in numerical order until all shall have met.
The captains or commanding officers of companies shall then, within
proper time, give notice of the intended regimental or battalion
parade, in the same manner as they are directed by the preceding
section to do in case of company rendezvous; each regiment and separate battalion shall assemble in the month of October aforesaid, for
the purpose of drill and parade at such place as the commandant may
appoint and direct; and at such drill and parade as many evolutions
shall be performed as circumstances and the nature of the case will
permit, but the propriety of this section shall be subject to the discretion of the major-general.
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SEc. 13. That it shall be the duty of every non-commissioned officer
and private who owns a rifle, musket or firelock, to appear with it in
good order at every parade.
SEc. 14. That in order to insure uniformity in organization, disci-pline and government of the militia and volunteer companies in this
Territory, it shall be the duty of the commander-in-chief, from time
to time, to provide, at the expense of the Territory, such books of instruction as are or may be prescribed for the use of the army and
militia of the United States, and furnish each militia officer with a copy;
and each officer shall preserve and keep said book or books in good
order, and hand them over to his successor in office.
SEc. 15. That the inspector-general shall, under the order of the
commander-in-chief, have the custody and direction of all arms belonging to this Territory, and shall annually report to the assembly
the condition of the same. He shall, under the orders of the governor, lend the arms and accoutrements to the officers of any volunteer company having twenty men in uniform. It shall be his duty to
take the bond of officers, with sufficient security, for the preservation
and prompt return of said arms and accoutrements when called for;
and in order to enable the inspector-general to comply with this section,
it shall be the duty of the captain or commanding officer of each company which shall have obtained the arms and accoutrements as aforesaid, to report to him annually, or oftener, if required, the exact condition of said arms and accoutrements. The inspector-general shall
be allowed and paid one hundred and fifty dollars annually, for books,
stationery: and in full for all his services as such, payable quarterly out
of any money in the Territorial treasury not otherwise appropriated.
SEc. 16. That the captain or commanding officer of each company
of infantry, light infantry and riflemen, shall annually, six weeks before the annual meeting of the legislative assembly, make a full and
complete return to the colonel or commandant of the regiment or battalion to which he belongs, of the names of all officers, non-commissioned officers, musicians and privates belonging to his company; also
the dates of the commission, and place of residence of the officers;
the number and kind of arms and accoutrements belonging to, or in the
possession of the members of his company. The captains of the
companies of artillery and dragoons, or mounted riflemen, and all
volunteer companies, shall, at- the same time, make similar returns to
the adjutant-general.
SEc. 17. That the colonels or commandants of regiments and separate battalions, on receiving the annual returns from the captains,
shall, twenty days previous to the annual meeting of the legislative
assembly, consolidate them, and make a return thereof to the adjutant-general. They shall also, at the same time, give a local description and the bounds of each company district composing the regimental
or separate battalion districts which they command.
SEc. 18. That the adjutant-general shall receive and file in his
office all returns directed by law to be sent to him; he shall enter
in a book to be kept for that purpose a local description of the
companies, regiments, brigades and divisions ; he shall keep a

register of the oflicerf\ of the militia and volunteer corps, contain-
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ing their names, dates of commission, their rank) and the corps to
which they belong; also, the division) brigade, regiment and company to which they are attached. He shall annually, previous to the
meeting of the legislative assembly, make a return to the commanderin-chief, and forward a duplicate thereof to the President of the United
States ; said return shall show the strength and condition of the different corps, and the number and quality of the arms and accoutrements.
The adjutant-general shall be allowed and paid one hundred and fifty
dollars annually for books, stationery) and in full for all his services
as such, payable quarterly out of any money in the Territorial treasury not otherwise appropriated.
SEc. 19. That if any commandant of a regiment_, separate battalion,
or company, shall refuse or neglect to give the proper notice for calling out the militia under his command, as required by the eleventh
and twelfth sections of this act, he shall be tried by a court-martial,
and fined at the discretion of the court in a sum not exceeding twenty
dollars; and any person subject to duty under this act, who shall absent himself, except in case of sickness of himself or family, or, if
present, shall refuse or neglect to answer to his name and to do duty,
or who shall leave his post or quit the ranks without leave, shall be
tried by a court-martial and fined, if a colonel, not more than twenty
dollars nor less than five dollars ; if a lieutenant-colonel or major,
not more than fifteen dollars nor less than five dollars; if a captain,
not more than ten dollars nor less than five dollars; if a lieutenant,
not more than six dollars nor less than three dollars; if a non-commissioned officer, musician or private, not more than three dollars nor
less than two dollars. That anv commissioned officer who shall be
guilty of disobedience of orders, ~eglect of duty, disrespect towards
a superior officer, or any other unofficer-like conduct, shall be arrested
and tried by court-martial, and fined in any sum not exceeding one
hundred dollars, and may be suspended or cashiered at the discretion
of the court-martial. If a non-commissioned officer, musician, or
private, shall be guilty of disobedience of orders, or disrespect to an
officer, during the time he shall be on duty, he shall be tried ·by a courtmartial, and fined not less than five dollars nor more than twenty
dollars. If any person, whether officer or non-commissioned officer
or private, or whether belonging to the militia of this Territory or
not, shall appear at any parade wearing any personal disguise, or
other unusual or ludicrous article of dress, or any arms, weapons, or
other implements not required by law, and calculated to excite ridicule, or to interrupt the orderly and peaceable discharge of duty by
those under arms, he shall be arrested and kept under guard the balance of three or more hours of parade, and tried by a court-martial, and
fined not more than twenty dollars nor less than five dollars.
SEc. 20. That the colonel or commanding officer shall, on the day
of the regimental or battalion parade, make a list of the field officers,
staff officers, and company officers who are absent without special
leave, and also a list of those (if any) who may have been guilty of
any offence mentioned in the preceding section, and he shall, within
ten days thereafter, forward the list with the charges and specifications
to the brigadier-general, unless he be charged with some offence; in
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that case, the list and charges and specifications shall be forwarded
to the major-general.
SEc. 21. The major-general, or brigadier-general, on receiving the
aforesaid list, shall detail a court-martial to meet at some suitable and
convenient place, within twenty days thereafter, and such courtsmartial shall be constituted and all their proceedings shall be conducted as courts-martial for the trial of officers of similar grade are
by the rules and regulations of the army of the United States for the
time being, except only that the members may sit without being
dressed in uniform. The proceedings of the court shall be imme--diately transmitted to the commander-in-chief for his approval or
rejection.
SEc. 22. That at each and every parade, either company, battalion,
or regimental, the captain or commanding officer of each company
shall keep a correct list of the non-commissioned officers, musicians,
and privates who are absent without special leave; and on the last
parade day, in each and every year, he shall detail a court-martial for
the trial of all who shall have been absent as aforesaid, or who shall
have been guilty of any offence in the course of the current year.
Said court-martial shall consist of one commissioned officer and four
privates; the commissioned officer shall preside, and in case of a tie
he shall divide. The president of a court-martial shall have the power
and authority to swear and examine witnesses. If the commjssioned
officer be absent on the day of the court-martial, the officer who detailed the court shall immediately supply the vacancy by the appointment of another member of the company, whether officer or private,
and a report of said absence shall be made to the commandant of the
regiment, and the absentee shall be tried by a court-martial, and
fined in like manner as if he had been absent on the day of regimental
parade; and if any one of the privates be absent) the vacancy shall
be immediately filled, and the absentee fined as though he had been
absent on a parade day without leave and without excuse; but he may
appeal to the colonel of the regiment, who shall hear the cause and
determine it equitably.
SEc. 23. That it shall be the duty of the president of each and
every court-martial, held under the authority of this act, immediately
after court rises, to make out a return to the clerk of the county commissioner's court, of the name of each person fined and the amount
of each fine. The said return shall be made to the clerk in the county
in which the person fined resides, and the clerk shall include said
fines in the list of taxes, and they shall be collected in the same manner, by the same collectors, with the same fees and costs, and be applied in the same manner as other taxes for county purposes, and for
the time being collected and applied.
SEc. 24. That each drum-major and fife-major shall be allowed and
paid two dollars for each day that they are employed under the provisions of this act.
SEc. 25. That the field officers of each regiment, and the commissioned officers of each company, shall furnish their respective commands with a stand of colors and the necessary instruments of music.
Each captain shall appoint the most efficient of the non-commissioned
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officers, color-bearers; and the :field officers on the day of the regimental parade shall elect the most efficient color-bearer on that day.
The commandants of regiments and companies shall have power and
authority to draw on the county treasurm: of the county in which they
respectively reside for the amount by them expended in the purchase
of colors and instruments of music, and also for the per diem herein
allowed for the payment of musicians, and the treasurer is hereby
authorized and required to pay it out of any money in the treasury
not otherwise appropriated : Provided, that a stand of colors for a
regiment shall not cost more than thirty dollars, and a stand for a
company not more than :fifteen dollars.
SEc. 26. That it shall be lawful for any commissioned officer, whenever and as often as any invasion or imminent danger thereof may
come to his knowledge, to order out the militia or volunteer corps, or
any part thereof, under his command, for the defence of the Territory; he shall immediately give notice thereof (detailing all the circumstances) to the commander-in-chief, who shall, on all occasions
which to him may seem to require it, have full power and authority
to call out any portion of the militia or volunteer corps, either by
draue:ht, by the acceptance of volunteers, or en masse.
SEc. 27. That the following designated officers and persons be and
they are hereby exempted from militia duty, viz: The members of the
executive, legislative, and judiciary departments of the government of
the United States) and their respective officers; all custom-house officers and their clerks; all postmasters and mail-carriers, actually employed in the care and conveyance of the mail of the United States;
all ferrymen on post-roads; the secretary of the Territory; the members and officers of the legislative assembly during its session, and
fourteen days before and after its session; ministers of the gospel of
every denomination who prove to the commandant of the company in
whose beat or precinct they reside th11t they have been regularly ordained or licensed, and are now in full communion with their respective churches; and no others.
·
This act to take effect and be in force from and after its passage.

CHAPTER CXI.
MERCHANTS.

An Act to license and tax merchants.
§

1. What persons arc declared merchants.

I§

2. Duty of merchant to deliver a list to
assessor; penalty for failure to comply with provisions of revenue law.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Every person, or co-partnership of persons, who shall
deal in the selling of goods, wares, drugs, or merchandise, at any
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stand, store, or place, occupied for that purpose, is declared to be a
merchant.
SEc. 2. It shall be the duty of each merchant, or co-partnership,
trading as such, to deliver to the assessor of the county, at the time
and place fixed for receiving lists of taxable property in his township,
a full, true, and perfect statement in writing of the cash value of all
goods, wares, drugs, or merchandise owned by him or in his charge
during the twelve months next preceding, to be taxed as other property in this Territory, and subject to the same penalties as other persons for a failure to comply with the provisions of the general revenue
law passed at the present session of the legislative assembly.
This act to take effect and be in force from and after its passage.

CHAPTER CXII.
MILLS AND MILLERS.

An Act concerning mills) millers, and the rates of toll.
§

1. What are declared public mills.
, § 9. Not liable for bags, barrels, &c., not
2. Water and other mills declared pubbranded.
10. Millers to give due attendance to their
lie.
customers.
3. 'l'o grind for customers four days in
each week.
11. To keep sealed measures.
4. Grain, how to be ground.
12. Penalty for violation of this act.
5. Rates of toll.
13. Proceedings to convert a public into
6. When bolting machine is turned by
a private mill.
hand, duty of owner.
14. Converting a public water-mill into
7. Extent of liability of owner. His
a private mill, deemed a forfeiture
duty to deliver flour, &c.
of privilege; may be dealt with as
8. Cases of loss in which miller is not
a public nuisance.
responsible.

I

I
I

I

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. All grist-mills which grind for toll are hereby declared
public mills.
SEc. 2. All water, steam, wind, and horse or other mills, grinding
for toll, that have heretofore been or shall hereafter be built in said
Territory of Kansas, by authority of any statute or order of any court,
are hereby declared to be public mills.
SEc. 3. All public mills shall grind for customers at least four days
in each week.
SEc. 4. All grain brought to a public mill shall be ground in turn
as the same shall be brought, and as well as the nature and condition
of the mill will permit.
SEc. 5. The owner or occupier of every public mill shall be entitled
to toll all grain ground thereat, according to the following rates:
First, if a water-mill, one-eighth of wheat, all other grain ground oneseventh ; and if a steam-mill, one-sixth of wheat, all other grain one-
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fourth; second, if a horse or ox mill, the one-fifth part of wheat, and
all other grain one-fourth; third, when the team shall be furnished
by the owner of the grain, and with the assent of the owner or occupier of such horse or ox mill, the toll shall be charged as is provided
in this section in relation to water-mills; fourth, so much of this section as concerns steam-mills shall be applicable to and govern windmills.
SEc. 6. When the bolting machine of any mill shall be so constructed as to require to be turned by hand, the owner or occupier of
the mill shall only be bound to permit the owner of the grain to use
the same.
SEc. 7. The owner or occupier of a public mill shall be accountable
for the safe-keeping of all grain received for the purpose of being
ground, and all sacks, bags, barrels, and casks in which the same
was received; and shall, when called for, deliver the flour, meal,
hominy or malt, made from such grain, together with such sacks,
bags, barrels and casks, to the owners or their agents or servants.
SEc. 8. The owner or occupier of a public mill shall not be liable
for the loss of any grain, sacks, bags, barrels or casks, when such loss
shall happen, fi'rst, without the fault or negleet of such owner or occupier; or second, by inevitable accident.
SEc. 9. No owner or occupier of a public mill shall be liable for any
sacks, bags, barrels or casks, that are not branded or marked with the
owner's name.
SEc. 10. The owner or occupier of a public mill shall, when his mill
is in repair, and fit for business, give due attendance to his customers,
aml assist in loadipg and unl.oading all grain which may be brought
by them for the purpose of being ground, and the material which shall
be made thereof.
SEc. 11. There shall always be kept at a public mill, by the owner
or occupier thereof, a half-bushel and a peck measure, tried and sealed
by the clerk of the court transacting county business, and proper toll
dishes for such measures.
SEc. 12. For every breach of any of the provisions of this act by the
owner or occupier of a public mill, he shall forfeit and pay to the party
aggrieved by such breach, ten dollars, to be recovered by action of
debt with costs.
SEc. 13. Every owner or occupier of a public mill who shall desire
to convert the same into a private mill, shall give at least thirty days'
notice of such intention, by a written or printed advertisement, put up
and kept in some conspicuous place in such mill.
SEc.14. Whenever any water-mill) which shall have been erected pursuant to the provisions of the act concerning mills and mill-dams, shall
be converted into a private mill, all the privileges of such mill conferred by act, or the judgment or decree of any court, shall be thereby _forfeited, and the same shall be subject to be dealt with as a public
nmsance.
This act to take effect and be in force from and after its passage.
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CHAPTER CXIII.
MILLS AND MILL-DAMS .

.An .Act regulating the writ of '' ad quod damnum.''
§ 1. When proprietor may erect a dam ; § 15. Issues to be tried as in civil cases.
how to proceed.
2. Owning land on one side of a stream,
may erect a dam, when.
3. Petition to be filed under first section.
4. What the petition shall set forth.
5. Petition to be filed in the case supposed in the second section; what
it shall set forth.
6. Where to qe filed.
7. Writ of ad quod damnum to be issued;
to whom directed; command thereof.
8. Duty of sheriff in executing the writ;
subjects of inquiry.
9. Furth¥ duty in case under second
section.
10. To set apart one acre of land.
11. ProprietOT to be notified of the inquest, how.
12. Power of sheriff.
13. Inquest to be in writing, signed by
jury and returned by sheriff.
14. Proceedings on return of inquest.

16. Costs, how adJudged.
17. Court may order new suit.
18. Court may enter an order of permission to erect a dam, when.
19. May include in its order a decree
vesting title, when.
20. Order and decree subject to conditions.
21. Land decreed for mill privileges shall
revert to original owner, when.
22. Altitude of dam may be increased,
how.
23. Inquest or OTder not to bar right of
action, except, &c.
24. Penalty for building or heightening
dam without lawful permission.
25. Power of district court to prevent the
erection of dams in certain cases.
26. What dams deemed public nuisances.
27. Effect of failure to build according to
law.
28. Privilege to construct a dam shall
cease, when.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. Any person may erect a dam across any water-course) not
being a navigable stream, if such person is the proprietor of the land
through which the water-course runs, at the point where he proposes
to erect his dam, by proceeding as in this law is provided.
SEc. 2. Any person being the owner, in fee simple, of the land on
one side of such water-course, including a part of the bed of the stream
at a point where he proposes to erect a dam, may, nevertheless, erect
such dam by proceeding as in this law is provided.
SEc. 3. In the case supposed in the first section) the person proposing to erect a dam shall file a petition in the district court of the
county in which he proposes to erect his mill or other machinery in
connexion with the dam.
SEc. 4. The petition shall set forth, first, a description of the land
and an abstract of his title thereto; second) the name of the watercourse, and a description of the point at which he proposes to erect his
dam; third, the altitude of the dam which he proposes to erect;
fourth, the kind of mill or other machinery which he proposes to connect with the dam.
SEc. 5. In the case supposed in the second section, the person proposing to erect a dam shall file a petition as in the third section is
~ )rovided, and, in addition to the requirements of the fourth section,
·b.all set forth, first, the name and place of residence of the owner of
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the land on the other side of the water-course whereon he would abut
his dam; second, on what side of the water-course he proposes to erect
his mill, or other machinery, in connexion with the dam; and, third,
a prayer that the title to one acre of the land on the opposite side of
such water-course, to include the place where he will abut his dam,
may be decreed to him, and that the same may be set apart by metes
and bounds.
SEc. 6. Such petition shall be filed in the court of the county within
which the petitioner proposes to erect such mill or other machinery.
SEc. 7. Upon filing the petition, it shall be the duty of the court to
cause a writ of ad quod damnum to be issued under the seal of the
court, directed to the sheriff, commanding him to summon twelve fit
persons of his county to meet at the place where it is proposed to erect
a dam, on a day to be named in the writ, then and there to inquire,
by the said jury, touching the matters contained in the petition, a
copy of which shall accompany the writ.
SEc. 8. The sheriff shall attend the jury on the day and at the place
appointed, and, upon full examination, inquire by such jury, first,
what damage each proprietor will sustain by reason of inundation consequent upon the erection of the dam as proposed; second, whether
the mansion-ho1:1se of any such proprietor, or the out-houses, curtilages
or gardens thereto immediately belonging, or orchard, will be overflowed thereby; third, whether, and to what extent, ordinary navigation and fish of passage will be obstructed by such erection, and
whether, and by what means, the same may be prevented or diminished; and, fourth, whether the health of the neighborhood will be
materially annoyed in.consequence of such erection.
SEc. 9. In the case supposed in the second section, the sheriff shall
further inquire by the jury the value of the one acre of land mentioned
in the prayer of the petition.
SEc. 10. The sheriff shall, with the assistance of the jury, set apart
one acre ofland by metes and bounds.
SEc. 11. In such case the sheriff shall give the proprietor of the land,
whereof one acre is prayed for, a reasonable notice of the time and
place, when and where, he will take the inquest of the jury, if such
proprietor be in his county; and if not, he shall set up such notice at
the house of the tenant of such land; and if there be no actual tenant
thereof, he shall set up such notice at some conspicuous place on the
land.
SEc. 12. The sheriff shall have power, with the jury, to go into and
act in an adjoining county when necessary to the discharge of the
duties under this act.
SEc. 13. The inquest of the jury shall be reduced to writing, signed
by each of the jurors, and returned by the sheriff, together with the
writ and a statement of the manner in which he executed it, into the
court whence it issued, without delay.
SEc. 14. Upon the return of such inquest and writ, any person aggrieved by the verdict of the jury may file his objections to the proceedings under such writ and to the verdict, and show cause why the
proceedings should be quashed and the verdict set aside.
SEc. 15. The court may thereupon direct issues to be made up and
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tried as in other civil cases, and if good cause be shown therefor, the
court shall quash the proceedings and set aside the verdict.
SEc. 16. The costs attending the trial of such issues shall be adjudged against the unsuccessful party as in other civil cases.
SEc. 17. The court, on motion, may order a new writ of ad quod
damnum to issue, for the purpose of having the damages assessed according to law.
SEc. 18. If no objections be filed to the proceedings under the writ,
or to the verdict of the jury, and it shall appear to the court, upon a
view of the inquest, that the mansion-house of any proprietor, or the
out-houses, curtilages or gardens thereto belonging, or orchard, will
not be overflowed, or that the health of the neighborhood will not be
materially annoyed by the stagnation of water consequent upon the
erection of the proposed dam, the court shall then consider whether,
all the circumstances weighed, it be reasonable that the permission to
erect such dam, as prayed for, should be given, and thereupon enter
an order gi v~ng permission, or not, accordingly.*
SEc. 19. vVhen the party petitioning shall have prayed for an acre
of land whRreupon to abut his dam, the court shall include in its order
granting the permission to erect the dam, a decree vesting the title of
such acre of land in the party petHioning, his heirs, and assigns, forever.
SEc. 20. The order and decree authorized by the two last preceding
sections, and the rights and privileges thereby granted, shall, in all
cases, be upon, and subject to, the conditions following: first, such
conditions, in reference to the obstructions to fish of passage and ordinary navigation, as the court shall think proper to impose; second,
that all damages and valuations, assessed and made bythe jury, shall
be paid; third, that the dam and mills, or other machinery, shall be
commenced within one year, and finished and ready for business within three years, from the date of the order of permission ; fo·u rth, that
whenever the dam or mill, or other machinery, shall be destroyed or
materially impaired, the same shall be rebuilt or repaired within three
years thereafter; but if the owner of such dam or mill, or other machinery, shall be an infant, or of unsound mind, femme covm·t or imprisoned, at the time such dam, or mill, or other machinery, shall be
destroyed or materially impaired, then within three years after such
disability i~ removed.
SEc. 21. In case of non-compliance with any of the conditions concerning the building, re-building, or repairing, where the land of
another shall have been decreed by the court for the purpose of an
abutment, the same shall revert to, and revest in, the original owner
or his legal representatives.
SEc. 22. Any owner of any dam and mill, or other machinery,
erected in virtue of this or any previous law may increase the altitude
of his dam by permission of the court, under and by the same proceedings, regulations, and conditions hereinbefore provided.
SEc. 23. The inquest of the jury, or the order and permission of
the court, founded thereupon, shall not bar any prosecution or action
Q

Hook vs. Smith, 6 Missouri Rep., 225.
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which any person would have had in law., had this law not been made,
except for such injuries as were actually foreseen and estimated by the
jury.
SEc. 24. Any person who shall build or heighten any dam, or any
other stoppage or obstruction, on or across any water-course, without
first obtaining permission from the court of the proper county, according to law, and shall thereby work any injury to any other person,
shall forfeit to the party injured double damages for such injury, to
be recovered by action on the case.
SEc. 25. The court of the proper county shall have power as a court
of chancery, upon petition, to prevent the erection or raisin~ of auy
dam, stoppage, or obstruction, across any stream which shall operate
to the nuisance and injury of any mill or other machinery erected, or
of any dam the erection of which had been authorized by the order of
any competent tribunal, of a date earlier than that permitting the
erection and raising of such first mentioned dam, stoppage, or obstruction ; and such court may, upon a final hearing of such petition,
decree that such dam, stoppage, or obstruction be abated by the sherif1
of the proper county.
SEc. 26. All dams, stoppages, and obstructions not made according
to law, shall be deemed public nuisances, and may be dealt with as
such.*
SEc. 27. If any person, or his legal representative, to whom permission to erect a dam, in virtue of this law, shall have been given,
shall fail to build, re-build, or repair the same, together with the mill
or other machinery connected therewith, according to the requirements
of this law, or the conditions of the permission, it shall be lawful for
any person owning the land on one side of the water-course, at the
point where such dam was erected, or below, to build a dam and mill
or other machinery thereon as if no such permission had been given,
without incurring any liability on account of backing the water on
such dam.
SEc. 28. If the improvement of the navigation of any stream shall be
undertaken by the Territory, or by any county or other lawful authority under the Territory, then the privilege to keep any dam across
such stream, the right to construct which may be hereafter granted,
shall cease, if the same would prevent or obstruct the making of such
improvement ; and it shall be the duty of the owner or owners of such
dam, either to remove the same or to make such change in the same
as will render the navigation safe and convenient, according to the
plan of such improvement : said change or alteration in such dam
shall be so constructed as to be approved of by the proper officers or
agents who shall have the superintendence of the improvement of such
stream.
SEc. 29. Whenever any dam shall be built on any public lands,
the occupier and claimant thereof shall, for all the purposes mentioned
in this act, be deemed the owner thereof; but nothing in this section
contained shall be so construed as to conflict with the title of the
<;;See Welton and Edwards vs. Martin, 7 Missouri Rep., 307; Porter et al vs. Withinham et al., 17 Maine Rep., 292; 11 Mass. Rep., 364, 462.
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United States to any land to which such title of the United States
shall not have been extinguished.
.
This act to take effect and be in force from and after its passage.

CHAPTER CXIV.
MORTGAGES.

An Act concerning mortgages.

S

1. Petition to foreclose mortgage, where
to be filed; what it shall set forth.
2. Petition, where to be filed, if part of
the property be real estate.
3. Assignee may sue in his own name.
4. 1)roceedings in case of the death of
mortgagee, or assignee, or mortgagor.
5. Summons to issue; to what county;
service, and return.
6. Summons returned, defendant not
found ; proceedings.
7. Claimant of interest to be made a dcfendan t, how.
8. Incumbrancers and persons haying an
interest, to be made parties.
!). Order of publication, when and how
made.
10. Judgment by default to be rendered,
when.
11. Debtor not summoned or appearing,
what the judgment shall be.
12. If summoned or appearing, what the
judgment shall be.
13. Execution to be a specialfierijacias.
14. ·when returnable; sales under, how
conducted.

I § 15.
1
1

'

I
j

I

Fieri facia., where directed.
16. Title ·which the purchaser acquires.
17. ·where personal rcprc:-;entati\·e hn~
been summoned, or appears, what
judgment shall be r endered.
18. Mortgages or leasehold estatcR.
19. Proceedings in fmits under this act.
20. This act not to prevent the mortgagee
or his assigns from proceeding in a
court of chancery.
21. On notice, mortgaged personal property, other than slavcfl, may be sold
without suit, when. Notice, how
and when given.
22. Acknowledgment of satisfaction to be
entered of record, &<:.
23. Forfeiture for fc1.ilure to ackno\\'ledge
sath;faction, or exec ute a deed of
release.
24. Attorney in fact empowered to execute a deed of release. Effect of
such deed.
25. Redemption, by payment to officer,
before sale, certificate to be given.
To be recorded. Effect thereof.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, at; follows :

SEcTION 1. All mortgagees of real estate or slaves, and mortgagees
of personal estate other than ~laves, when the debt secured amounts
to fifty dollars or more, may file a petition in the office of the district
court against the mortgagor and the actual tenants or occupiers of
such real estate, setting forth the substance of the mortgage deed, and
praying that judgment may be rendered for the debt, and that the
equity of redemption may be foreclosed, and the mortgaged property
sold to satisfy the amount due.*
t:; Proceedings to foreclose a mortgage, under the Missouri statute, are proceedings at
common law; Carr vs. Holbrook, 1 Missouri Rep., 172 ; Milam et al. vs. Administrator of
Bruffee, 6 Missouri Rep, 635. A deed made for lands, to be absolute on the payment of cer·
tain notes, but in default of payment to be void, is to be considered a mortgage; Carr vs.
Holbrook, 1 Missouri Rep., 172. As to the difference between mortgages and conditional
sales and pledges, see Desloge & Rozier vs. Ranger, 7 Missouri Rep., 327; Williams vs.
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SEc. 2. If any part of the property be real estate, the petition may
be :filed in any county where any part of the mortgaged premises is
situated; if it be exclusively personal estate, it may be :filed and proceedings commenced as in other personal actions.
SEc. 3. In all cases of assignment of any mortgage debt, whether
by writing or operation of law, the assignee may sue for the recovery
of the debt in his own name, alleging the assignment, and proceeding
in other respects according to the provisions of this act.
SEc. 4. In case of the death of the mortgagee or his assignee, or
of the mortgagor, whether before or after action brought, the personal
representative of the deceased party shall be made plaintiff or defendant, as the case may require.
SEc. 5. The clerk shall issue a summons to the defendants to answer the petition, and if the defendants reside in different counties, a
separate summons shall be directed to each county, and the service
and return of such summons shall be made as in actions of law: a
copy of the petition shall accompany every such summons.
SEc. 6. If a return be made on such summons that any defendant
cannot be found, such proceedings shall thereupon be had as in ordinary actions of law.
SEc. ~. Any person claiming an interest in the mortgaged property
may be made defendant to any such proceedings on motion, and may
plead any lawful plea in avoidance or bar of deed or debt, and issue
shall be made and tried as in actions at law.
SEc. 8. All incumbrancers, or persons having an interest existing
at the commencement of the suit, subsequent as well as prior in date
to the plaintiff's mortgage, provided the same shall be of record in
the county where the same may be situated at the commencement of
the suit, shall be made parties, otherwise they shall not be bound by
the judgment.
SEc. 9. If any plaintiff shall allege in his petition that the mortgagor, or other defendant, is not a resident of this Territory, or that
his place of residence is unknown, or that he is dead, and there is no
personal representative in this Territory, or that his name. or place of
Rozier, ibid, 55G. The mortgagor of personal property will be restrained from removing
the mortgaged property out of the State before payment of the debt; Berry & Smith vs.
Bucklmrt, 1 Mis: ouri, Rep., 29G. An agreement that land should be chargeable with, and
secm·it) for, the payment of a debt, though not a legal, is yet an equitable mortgage; Davis
vs. Clay, 2 "Mis~onri Rep., 130. An assignee of a debt secured by mortgage may, by a bill in
chanc<·ry, compel the sale of the mortgaged premises for the payment of the debt, as the
mortgn•,.e, hy the aRsignment of the debt, passes as an incident to it; Labarge vs. Chauvin,
2 Mi: ouri Uep., 145. Subsequent incumbrancers cannot be permitted to redeem a part,
without paying the prior incumbrancer his whole demand; Russell vs. Heirs of Mullanphy,
3 Mi~souri Reports, 319. The circuit court has jurisdiction over a suit for the foreclosure of
a mortgage, as well after the death of the mortgagor as before ; Ayres vs. Heirs of Shannon,
5 Missouri Rep., 282. A deed of mortgage, with the power of sale in the mortgage, is valid
in this Territory, and a sale by the mortgagee, if made in pursuance of the provisions of
the deed, vests in the purchaser a valid title; Carson vs. Blakey, 6 Missouri Rep., 273.
If a creditor, whose debt is due by instalments, and secured by mortgage, sell the whole
of the mortgaged premises under a judgment for the first instalment, he cannot, afterwards,
under a judgment for the s cond instalment, sell the same premises; Buford et al. vs. Smith,
7 Missouri Rep., 4 9. As to the construction of mortgages, see Berry vs. Craig, 3 Missouri
Rep., 3GO; Desloge et al. vs. Ranger, 7 Missouri Rep., 327. .A mortgage deed may be assigned, by writing, unsealed; Crinion et al. vs. Nelson, 7 Missouri Rep., 466.
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residence is unknown; the court or clerk being satisfied of the truth
of any of said facts, shall make an order of publication, which shall
conform, as near as may be, to orders of publication in chancery, and
shall be published in like manner as said orders.
SEc. 10. Judgment by default shall be rendered against any defendant, who, after being summoned or notified, shall not appear, and
plead or answer at the time allowed in ordinary actions at law.
SEc. 11. When the debtor is not summoned, and has not appeared,
the judgment, if for the plaintiff, shall be, that he recover the debt
and damages found to be due, and costs, to be levied of the mortgaged
property, describing it as in the mortgage.
·
SEc. 12. When the debtor has been duly summoned, or appears to
the action, the judgment, if for the plaintiff) shall be as in the preceding section specified, with the addition, that if the mortgaged
property be not sufficient to satisfy said debt, damages and costs, then
the residue to be levied of other goods, chattels, lands and tenements
of said debtor.
SEc. 13. The execution to be issued shall be a special fier·i facias,
directed to the sheriff, and shall be in conformity to the judgment.*
SEc. 14. Such writs shall be returnable as ~xecutions, and the advertisement, sale and conveyance of real or personal estate, under the
same, shall be made as under ordinary executions.
SEc. 15. If such mortgage be for real estate, such writ ofjierifacias
shall be directed to the sheriff of the county in which the same is situated; and if it be for personal property, it may be directed to any
county.
SEc. 16. A purchaser under a sale by virtue of an execution on a
judgment rendered under this act, shall take a title as against the
parties to the suit, and he shall not be permitted to set it up against
the subsisting equity of those incumbrancers who are not parties to
the same, and who are required to be made parties thereto by the
eighth section of this act. t
SEc. 17. When the personal representative debtor has been duly
summoned, or appears to the action, the judgment, if for the plaintiff,
shall be as before directed ; and if, in such case, the mortgaged
property be insufficient to satisfy the debt, damages and costs, the
judgment, as to the residue, shall have the effect of a judgment against
an executor or administrator as such.
SEc. 18. Mortgages of leasehold estates shall be proceeded on as in
mortgages of real estate.
~;It is contrary to the policy of the act regulating mortgages, that a mortgagee should
sue at law for the mortgage debt, and, under a judgment thus obtained, sell the premises
mortgaged for the payment of that debt; McNair etal. vs. O'Fallon et al., 8 Missouri Rep.,
188. After a mortgagee has obtained judgment of foreclosure and sale against the mortgagor, another creditor may sell the equity of redemption of the mortgagor under execution, and the mortgagee may become the purchaser of such equity; Benton vs. O'Fallon,
executor of Mullanphy, 8 Missouri Rep., 650.

tThe eighth and .sixteenth sections of this act were designed to restore the law to what
it was believed to be before the decisions of the supreme court in the cases of Mullanphy
vs. Elim,Pson, 3 Missouri Rep., 345, and Russell vs. Mullanphy's heirs, 4 Missouri Rep., 319.
As .to the equity of those sections, vide 3 Johnson's Chan. Rep., 459, Haines et al. vs.
Beach et al.
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SEc. 19. In all suits commenced in virtue of this act, the proceedings shall conform, as near as may be, to the proceedings in actions
at law.
SEc. 20. Nothing in this act shall be so construed as to prevent a
mortgagee, or his asignee) or the representative of either, from proceeding in a court of chancery to foreclose a mortgage, according to
the course of proceeding in chancery in such cases.
SEc. 21. In all mortgages in which personal estate, other than
slaves only, is conveyed, and the debt, exclusive of interest, secured
by the same, shall not exceed one hundred dollars, it shall and may
be lawful for the mortgagee, or his personal representatives, upon default being made in the payment of the mortgaged debt, by the mortgagor or his legal representatives, to sell the mortgaged property, or
so much thereof as will satisfy his debt, giving the mortgagor sixty
days' previous notice, in writing, that the mortgaged property will
be sold, unless the debt secured by it is paid, and giving thirty days'
notice of the time and place of sale ; the notice to be published in the
same manner as a sheriff's notice of the sale of real estate : in all
other mortgages of personal estate, no sale of such property shall be
made by the mortgagee but by foreclosure and sale, as in mortgages
of real estate.
SEc. 22. If any mortgagee) his executor or administrator, or assignee, receive full satisfaction of any mortgage, he shall, at the
request of the person making the same, acknowledge satisfaction of
the mortgage on the margin of the record thereof, or deliver to such
person a sufficient deed of release of the mortgage.
SEc. 23. If any such person, thus receiving satisfaction, do not,
within thirty days after request, acknowlerlge satisfiwtion on the margin of the record, or deliver to the person making satisfaction a sufficient deed of release, he shall forfeit to the party aggrieved ten per
cent. upon the amount of the mortgage money absolutely, and any
other damages he may be able to prove he has sustained, to be reoovered in any court of competent jurisdiction.
SEc. 24. Any attorney in fact, to whom the money due on any
mortgage is paid, shall have power to execute said release, ~s specified
in section twenty-two of this act; such acknowledgment of satisfaction thus made, or such deed of release duly acknowledged and recorded, shall have the effect to release the mortgage, and bar all
actions brought thereon, and re-vest in the mortgagor, or his legal
representatives~ all title to the mortgaged property.
SEc. 25. If such mortgaged property be redeemed by payment to
the officer before the sale, such officer shall make a certificate thereof,
and acknowledge the same before some officer authorized to take acknowledgments of deeds for lands; and such certificate shall be recorded in the offioo in which the mortgage is recorded: and shall have
the same effect as satisfaction entered on the margin of the record.
This act to take effect and be in force from and after its passage.
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CHAPTER DXV.
NON -RESIDENTS .

.A.n Act to prevent non-residents from grazing stock in Kansas Ter rito1·y.
§

1. Non-residents not to graze stock in §
this Territory.
2. Provisions under which he may herd
or graze.

3. Tax to be paid.
4. Of persons not prevented.
5. Penalty for violation of this act.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows:
SECTION 1. That it shall be unlawful for any person who is a nonresident of the Territory of Kansas to bring into, or cause to be
brought into., said Territory any cattle, horses, sheep, hogs, or other
stock, for the mere purpose of herding and grazing the same, unless
he shall have complied first with the provisions of this act herein
provided.
SEc . 2. That if any person or persons shall make application to the
tribunal transacting county business, or the clerk thereof in vacation,
for a permit to herd or graze stock of any description, it shall be the
duty of said court, or clerk in vacation, to swear the applicant as to
the number of stock he wishes to herd or graze, which affidavit he
shall file in the office of said county court or tribunal, and shall, upon
the payment of the amount hereinafter specified, grant the said applicant a permit under the seal of such court or tribunal.
SEc. 3. That such person or persons shall pay, as provided in the
second section of this act, for grazing horses or mules, twenty-five
cents per head per month ; for sheep or hogs, ten cents per head per
month; which amount shall be paid into the county treasury.
SEc. 4. That this act shall not be so construed as to prevent any
person or persons who are drovers, or other persons travelling through
the Territory of Kansas, from grazing or herding their stock in said
Territory of Kansas free of charge.
SEc. 5. That any person or persons who shall be found guilty of
violating any of the provisions of this act, shall forfeit and pay the
amount of not less than ten nor more than two hundred dollars, to
be recovered by an action at law, to the use and benefit of the county
in which the same shall have been committed.
This act to take effect and be in force from and after its passage.
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CHAPTER CXVI.
NOTARIES PUBLIC.

An Act respecting notaries public.
§ 1. Governor to appoint notaries ; term §
of office .
2. Power to administer oaths.
3. Their powers and duties.
4. To keep a record, &c.
5. In cases of vacancy, his records and
papers to be delivered to the recorder.

6. To provide a notarial seal, and authenticate his official acts therewith.
7. Shall take an oath and give bond;
condition thereof.
8. Bond, &c., shall be recorded.
9. Limitation of actions against notaries.

Be it enacted by th-'3 governor and legislative assembly of the Territory
of Kansas, asfollows:

SECTION 1. The governor shall appoint and commission in each
county, as occasion may require, one or more notaries public, who
shall hold their offices for four years.
SEc. 2. They may administer oaths and affirmations in all matters
incident or belonging to the exercise of their notarial office.
Soo. 3. They may receive the proof or acknowledgment of all instruments of writing relating to commerce and navigation; receive and
authenticate acknowledgments of powers of attorney, make declarations and protests, and certify the truth thereof under their official
seals, concerning all matters by them done by virtue of their offices;
and shall have all the powers and perform all the duties of register
of boatmen.*
SEc. 4. Every notary shall keep a fair record of his official acts, and,
if required, shall give a certified copy of any record in his office upon
the payment of the fees therefor.
SEc. 5. If any notary die, resign, be disqualified or remove from the
oounty, his record and official and public papers of his office shall,
within thirty days, be delivered to the recorder of the county, to be
delivered to his successor when qualified.
.
SEC. 6. Every notary shall provide a notarial seal containing his
name, surname of office and place of residence; and he shall authenticate all his official acts, attestations, and instruments therewith.
SEc. 7. Every notary public, before entering on the duties of his
office, shall take the oath of officet prescribed by law, which shall be
endorsed on his commission, and shall give bond to the Territory of
Kansas in the sum of five hundred dollars, with good securities, conditioned for the faithful performance of the duties of his office.
SEc. 8. Such bond) commission, and oath shall be recorded in the
recorder's office of the county, and the bond shall be filed in the office
of the secretary of the Territory, and may be sued on by any party
injured.
o Vide Robinson vs. Johnson, 1 Mo. Rep., 308; Moore vs. Bank of State of Missouri, 6
ibid., 379.

t

Vide art. 3, sec. 32, of the constitution of the State of Missouri.
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SE~ ..9. No suit shall be instituted against any such notary or his
secunbes more than three years after such cause of action occurs.
SEc. 10. Notaries public shall have authority to administer all oaths
provided for by law, and to take the acknowledgment of all instruments to the same extent and with the like effect of a justice of the
peace, and shall receive the same fees therefor, and may certify the
same under their name.
This act to take effect and be in force from and after its passage.

CHAPTER CXVII.
OATHS AND AFFIRMATIONS.

An Act regulating oaths and .prescribing the forms of oaths of qtfice.

I

§ 1. All officers to take and subscribe an § 4. In what manner oaths shall be adoath of office.
2. Oath of office to be endorsed on commission.
3. Officers authorized to administer oaths.

I

I

ministered.
5. When person may affirm.
6. When subject to penalty of perjury.

Be it enacted by the governor and legislative assembly of the Territory of Kansas, as follows :
SECTION 1. All officers elected or appointed under any existing or
oubsequently-enacted laws of this Territory, shall take and subscribe
the following oath of office: "I, - - - , do solemnly swear upon the
holy evangelists of Almighty God, that I will support the constitution
of the United States, and that I will support and sustain the provisions
of an act entitled 'An act to organize the Territories of Nebraska and
Kansas,' and the provisions of the law of the United States commonly known as the 'fugitive slave law,' and faithfully and impartially and to the best of my ability demean myself in the discharge of
my duties in the office of - - - ; so help me God.''
SEc. 2. Which oath of office shall be endorsed on every commission
or certificate of appointment, and may be administered by any person
in this Territory authorized to administer oaths.
SEc. 3. Every judge, justice of the peace, county commissioner,
clerk of a court of record, clerk of the board of county commissioners,
or notary public, within this Territory, shall be authorized to administer oaths.
SEc. 4. All oaths in this Territory shall be administered by laying
the hand on the Holy Bible and kissing the book, except where the
party swearing shall have conscientious scruples of swearing in that
mode, in which case they may swear with uplifted hand.
SEc. 5. Any person who may have conscientious scruples about
swearing may, instead thereof, affirm with uplifted hand, in the following manner : '' I do most solemnly and sincerely affirm, in the
presence of Almighty God," &c. And all oaths of office, except such
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as may have by custom prescribed forms, shall be: "You do solemnly
swear or affirm," &c.
SEc. 6. All oaths and affirmations alike subject the party who shall
falsify them to the pains and penalties of perjury.
This act to take effect and be in force from and after its passage.

CHAPTER CXVIII.
OFFICERS.

An Act authm·izing officers to call to their assistance the power of the
county.

I

§ 1. Officer may call to his aid the power §
of the county.

2. Penalty for failing to obey summons
of officer.
3. How prosecuted.

Be it enacted by the governor and legislative assembly of the Territory
of Kansa8, as follows:
SECTION 1. In all cases where, by the common law, or a statute of
this Territory, any officer is authorized to execute any process, he
may call to his aid all free white male inhabitants above the age of
twenty-one years and under :fifty years, in the county in which the
officer is authorized to act.
SEc. 2. If any such person shall refuse or neglect to obey the summons of any such officer, such person shall be :fined in any sum not
exceeding :fifty dollars nor less than :five dollars, and shall also be
imprisoned at the discretion of the court.
SEc. 3. All persons violating the provisions of this act may be
prosecuted by said officer before any court having cognizance thereof.
This act to take effect and be in force from and after its passage.

CHAPTER CXIX.
OFFICERS-FEES OF.

An Act to pr;·ovide for the pay of qtficers and others.
§ 1. Fees allowed district attorney.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Of county commissioners.
Of judge of probate.
Of clerk of supreme court.
Of clerk of district court.
Of sheriff.
Of coroner.
Of constable.
Of justice of the peace.
Of notary public.

§ 11.
12.
13.
14.
15.
16.
17.
18.
19.

Of recorder.
Of county commissioners, &c.
Of jurors and witnesses.
Meaning of the word "folio."
Clerk to keep a fee-book, &c.
Who may issue fee-bills.
Fees to be taxed, &c.
Costs and fees to be endorsed.
Fees due, when.
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Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows:
SEcTION 1. That the following fees shall be allowed to the officers
and others hereinafter mentioned: To the district attorney-judgment
in civil cases, two dollars and fifty cents ; all collections for Territory
or county, ten per cent. ; drawing indictment, if found for misdemeanor, five dollars; conviction for misdemeanor, five dollars; indictment, if found for felony, ten dollars ; conviction for felony, ten
dollars ; conviction in capital case, twenty-five dollars; all ·other
matters, such fees as shall be deemed reasonable by the court. The
above fees shall be taxed as costs in the cause, but no fee shall be
allowed for indictment where the same is quashed.
SEc. 2. Clerks of the boards of county commissioners-every order
of whatsoever nature, if not otherwise expressed, of one folio or less,
twenty-five cents; all over one folio, fifteen cents; taking and :filing
contractor's bond, fifty cents ; reading and filing petition, complaint,
remonstrance, or objections, plea or report, and order thereon, :fifty
cents ; certifying appointment of road reviewers, under seal, :fifty
cents ; same, not under seal, fifty cents; entering of record less than
one folio, twenty-five cents; for each additional folio, fifteen cents;
certifying any matter under seal, fifty cents ; certifying any matter
without seal, twenty-five cents ; taking and filing any bond, official
or otherwise, one dollar; entering appointment of any officer, fifty
cents; making poll-books, per page, twenty-five cents; all matters
incorporating any town, one dollar and fifty cents; all matters in
relation to organizing of townships, one dollar and twenty-five cents;
trying and sealing weights and measures, twenty-five cents; every
certificate and seal, fifty cents; taking acknowledgment of any instrument, fifty cents ; issuing any license, one dollar ; every writ,
original, one dollar; every subpcena or mesne process, fifty cents;
filing every paper, ten cents; administering every oath., ten cents ;
every issue made, fifteen cents; entering decision, fifty cents; process
for jury, fifty cents; swearing jury, twenty-five cents; taking verdict
and entering same, twenty-five cents; entering settlement or other
matter, one folio or less, twenty-five cents ; each additional folio,
fifteen cents; copies or transcripts of any matter whatsoever, per folio,
fifteen cents; making out land lists or tax lists, per folio, ten cents;
taking receipts and filing the same, twenty-five cents. All services
for individuals or corporations, or done on the application of either,
shall be paid by them ; and all services for the Territory or a county
shall be paid by the Territory or county.
SEc. 3. Judge of probate-appointment of executor or administrator, guardian or curator, and certifying the same, fifty cents; granting letters testamentary or of administration, one dollar; taking
bond of executor, administrator, guardian or curator, and approving
same, one dollar; taking probate of will, entering and certifying
same, one dollar; certificate of appointment for any purpose, if under seal, fifty cents; same, if not under seal, twenty-five cents; certifying or endorsing every oath administered, twenty-five cents; every
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order, motion, rule, settlement, approval, disapproval, application,
leave, or other matters of whatsoever nature entered of record, if one
folio or less, twenty-five cents) and for every additional folio, fifteen
cents; filing every paper, ten cents; administering every oath, ten
cents; certificate and seal, fifty cents; taking acknowledgment of instrument, fifty cents; every original writ, one dollar; every subpcena
or mesne process, fifty cents; docketing every cause, ten cents; every
issue joined, fifteen cents; entering appearance of each party, fifteen
cents; precept for jury, fifty cents; swearing jury, twenty-five cents;
taking verdict, twenty-five cents; every finding, twenty five cents;
giving and entering judgment, seventy-five cents; execution, one dollar; entering demand against estate, ten cents; allowing or disallowing same, fifty cents; classifying claim, ten cents; drawing and entering indenture, one dollar; making search of record or papers, fifteen
cents; trial without jury, fifty cents; finding of the court, twenty-five
cents; commission to take depositions, seventy-five cents; interrogations,
per folio, fifteen cents; certifying depositions, fifty cents; continuance of
cause, fifty cents; granting appeal and entering same, twenty-five cents;
appeal bond, seventy-five cents; affidavit or appeal, twenty-five cents;
order of distribution, fifty cents; every citation) fifty cents; recording or
copying any record, paper, or other matter) if one folio, twenty-five
cents; each additional folio, fifteen cents; ~olemnizing marriage, three
dollars; in all other matters of business of said judge, he shall receive
the same fees as the clerk of the district court for similar services.
SEc. 4. Clerk of the supreme court-issuing any writ, original, one
dollar; subpcena, fifty cents; taking any bond, one dollar; filing
transcript and docketing cause, fifty cents; filing every paper, ten
cents; administering every oath, ten cents; filing assignment of
errors or joinder, twenty-five cents; for recording or copying any
opinion, brief, abstract or other matter, per folio, fifteen cents; retaxing costs, if required, per folio, twenty cents; for all other services
done, the same fees as are allowed c!erks of the district courts for similar duties.
SEc. 5. Clerks of the district courts-filing any paper, ten cents;
issuing every original writ at law or in chancery, civil or criminal,
one dollar; entering appearance, fifteen cents; taking and entering
recognizance, fifty cents; evPry bond in a cause not otherwise stated,
fifty cents; entering every order, motion, rule, application, settlement, report, plea, issue, demurrer or other matter, of one folio or
less, twenty-five cents, and for each additional folio, fifteen cents;
every continuance, fifty cents; subpcena or any mesne process, fifty
cents; commission to take depositions, seventy-five cents; judgment
retraxet, discontinuance, nil dicet non sum informatus, by confession,
default, or of non-suit or upon issue joined of law or fact, or on report
of referees or arbitrators, fifty cents; precept for jury, seventy-five
cents; swearing and entering jury) fifty cents; taking verdict, fifty
cents; delivering copy of special jury to each party, fifty cents; trial
by the court, fifty cents; trial by jury, fifty cents ; entering appeal
from justice of the peace, fifty cents ; entering to supreme court, fifty
cents; recognizance on appeal, fifty cents; affidavit on appeal, fifty
cents; writ of certiorari, seventy-five cents ; bond on certiorari, seventy-five cents ; entering satisfaction of record, twenty-five cents ;
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taking and entering acknowledgment, or sheriff or marshal's deed,
one dollar; taking acknowledgment of any instrument, fifty cents;
scire facias, one dollar; copying any matter, per folio, fifteen cents;
and all transcripts, per folio, fifteen cents ; every verdict returned by
the grand jury, fifty cents; venire for a grand jury, one dollar; swearing and entering grand jury, seventy-five cents; every issue in chancery directed, thirty cents i interlocutory decree, one dollar; entering final decree, ten folios, or less, one dollar and fifty cents ; all over
ten folios, per folio, fifteen cents; writ of injunction, one dollar; process of sequestration, one dollar. All fees specified in this section
shall be applicable as well in civil as in criminal business, and also
in chancery.
SEc. 6. Sheriff's fees-serving every original writ, for each defendant, one dollar; taking and returning every bond required by law,
one dollar; serving scire facias, injunction, habere facias possessionem,
or sequestration, one dollar; serving mandamus or q1.w warranto, one
dollar; executing ad quod damnum drawing, returning inquisition,
two dollars ; levying execution, one dollar ; calling action, fifteen
cents ; writing sheriff's deed when required, two dollars and fifty
cents ; calling each party, fifteen cents ; calling each witness, ten
cents; summoning each witness, fifty cents; executing any mesne
process, fifty cents; returning non est on any writ, original or judicial,
or return of nulla bona, fifty cents ; summoning grand jury, three dollars ; summoning jury on special verdict, one dollar and fifty cents;
calling grand jury, twenty-five cents; calling petit jury, twenty-five
cents; return of non est on subpama, fifteen cents; serving notice,
rule, or citation, fifty cents ; summoning jury of inquest, or to try the
right of property, and drawing and returning inquest or report, two
dollars ; taking recognizance of prisoner and returning the same, one
dollar; committing prisoner to jail, seventy-five cents; boarding
prisoner per day, forty cents ; trial or confession in criminal case, one
dollar; trial or confession in capital case, three dollars; executing
sentence of death, including expense in performing same, twenty-five
dollars. Every sheriff shall be allowed for safe-keeping, ~upporting,
and removing live stock and other property, seized under legal process, such fees as the court shall deem reasonable, to be taxed as other
costs; for commission for receiving and paying over money on execution when land or goods have been sold, four per cent. on the first two
hundred dollars, three per cent. on the next three hundred dollars,
two per cent. on all sums above five hundred dollars, one-half of such
c.ommission when the money is paid without levy, and three-fourths
of such commission when a levy has been made but no sale, and such
commission shall be paid as other costs.
SEc. 7. Coroners-for the view of a dead body, three dollars ; writ
for jury, one dollar ; swearing and charging jury, one dollar ; subpuma, fifty cents ; recognizance, fifty cents; administering each oath,
ten cents; receiving verdict of inquest, fifty cents; warrant of person
charged in report of jury, one dollar; travelling, going and returning, per mile, five cents: which fees shall be paid out of the estate of
the deceased, or if the deceased be a slave, by the master; or if estate
of deceased be not sufficient, then out of the county treasury. The
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coroner when acting as sheriff shall receive the same fees as are allowed
to sheriffs for similar services.
SEc. 8. Constables-serving warrant in criminal cases, for each defendant, fifty cents ; serving summons, or notice, or summoning witness, twenty-five cents; summoning jury to try the right of property,
swearing, and taking verdict, one dollar and twenty-five cents; summoning jury before justice, seventy-five cents ; serving execution,
twenty-five cents; taking any bond required by law, fifty cents; attachment, fifty cents ; for receiving and keeping property) such compensation as the justice may deem reasonable; for all collections to be
paid as other costs, three per cent.
SEc. 9. Justices of the peace-issuing summons, subpoona, or precept for a jury, twenty-five cents; issuing original attachment or execution, fifty cents; issuing writ of forcible detainer, restitution, or
re-restitution, criminal warrant, or warrant of commitment, seventyfive cents; any attachment in the process of a cause, twenty-five cents ;
taking bond when required by law, fifty cents ; administering oath,
(each person sworn,) ten cents ; swearing jury, twenty-five cents ;
taking verdict, twenty-five cents ; entering judgment, fifty cents;
docketing cause, ten cents ; affidavit when certified, or affidavit on
appeal, twenty-five cents; appeal bond, fifty cents; taking acknowledgment of instrument, fifty cents; certifying deposition, fifty cents ;
writing deposition, transcript copies, or entering any matter or docket,
per folio, fifteen cents; posting strays, including ten copies of certificate, seventy-five cents; each additional copy, when required, twentyfive cents; recognizance in criminal cases, fifty cents; taking testimony, per folio, fifteen cents; every warrant, writ, or process, not
otherwise expressed, twenty-five cents; solemnizing marriage, including recorder's fee, three dollars ; acting as coroner, same fees allowed
to coroner.
SEc. 10. Notaries public-entering or registering protest, twentyfive cents; noting bill of exchange or note, twenty-five cents ; noting
without protest, twenty-five cents; notice to each endorser or other
party, twenty-five cents ; taking acknowledgment of instrument, fifty
oonts; travelling when required, per mile, ten cents; marine or fireinsurance protest, one dollar ; certificate, twenty-five cents ; affidavit,
attested by seal, fifty cents ; certificate and seal, fifty cents ; drawing
contract of boatman, fifty cents; taking acknowledgment of contract,
fifty cents; entry of boatman failing to render himself, twenty-five
oonts; copy of all records or papers, per folio, fifteen cents. All other
services, same fees are allowed to justices of the peace for similar services.
SEc. 11. Recorders-recording all instruments or other matter, per
folio, ten cents; indexing same, to be added to recording fee, ten
cents; recording plat of survey) per course, five cents ; recording
marriage certificate, fifty cents; index to same, ten cents; certificate
and seal, fifty cents.
SEc. 12. County commissioners-president and members of boards
of county commissioners, per day each, to be paid by the county,
three dollars.
SEc. 13. Jurors and witnesses-each juror, per case, in any court,
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twenty-five cents; each witness, per day, in any court, one dollar;
going and returning to place of holding court, per mile, five cents.
SEc. 14. The term folio, wherever mentioned in this act, shall be
deemed to mean one hundred words, and every figure shall be counted
as one word, and all fractions shall be counted as one figure.
SEc. 15. Each clerk shall keep a fee book, and shall enter therein
all fees to officers, witnesses, or others in his court; and all officers
shall keep set up a list of fees allowed them by this act, and on failur~ to do so shall be subject to a fine of ten dollars.
SEc. 16. Any clerk, probate judge, or justice of the peace, may
issue fee-bills, and they shall have all the force and effect of an execution.
SEc. 1'7. Any party who may have paid any fees may have them
taxed as costs, and, on producing his voucher, have the same paid
back to him.
SEc. 18. Every person issuing execution shall endorse thereon all
costs or fees due to each person separately.
SEc. 19. All fees due any officer or other person shall be deemed
due when the services are performed ; and such officer, witness, or
juror, except in criminal cases, may refuse to act until his fees are
paid or secured ; all fees for services for any individual or corporation, shall be paid by such person or corporation; all services for
the benefit of the county, shall be paid out of the county treasury;
and all fees for services performed for .the Territory, shall be paid out
of the Territorial treasury.
This act to take effect and be in force from and after its passage.

CHAPTER CXX.
OFFICERS-PAY OF.

A.n Act designating the pay of officers.
§ 1. Of the pay of the clerks of the legislative assembly.

Be it enacted by the governor and legislative assembly of the Ter1·itory
of Kansas, as follows :
SECTION 1. That the chief and assistant clerks of the house, and
the chief and assistant clerks of the council, shall be allowed for services, as follows: For copying journals of their respective houses,
and furnishing same to the public printer, fifteen cents per hundred words; for indexing journals of their respective houses, and
furnishing same to public printer, twenty cents per hundred words.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXI.
PARTITION.

A.n A.ct to provide for the partition of land and personal property.
I. Joint tenants, tenants in common, and § 30. Effects of confirmation of report,

coparceners may petition district
court for partition of lands.
2. What the petition shall set forth.
3. Parties in interest to be made parties
to the proceeding..
4. When the name or interest of a party
is unknown, what course to be pursued.
5. Service of the petition, how made, and
by whom.
6. Notice of the application, how direct~
ed.
7. Notice by publication.
8. When the court shall proceed.
9. Any party in interest may, on appearance and application, be made a
party.
10. How a party appearing may plead;
what may be pleaded in defence.
11. Replications and further proceedings.
12. Issues, pleadings, &c., to be as in actions at law.
13. Default to be entered, when.
14. Duty of court to give judgment of
partition.
15. Court may set off shares in one parcel, and divide residue.
16. Parcel set off to several, how held
and enjoyed.
17. How the court may decide on adverse
claims.
18. Court shall appoint commissioners to
make partition; when.
19. Commissioners shall take oath.
20. Shall proceed to make partition; how.
If it cannot be made without prejudice, proceedings.
21. How the commissioners shall divide
the land.
22. May divide land into lots, &c., and
make return; when.
23. Commissioners to make report,
24. Report to be proved and acknowledged; how.
25. May be set aside, and new commissioners appointed.
26. Report shall be confirmed and judgment given; when. Effect of partition and judgment.
27. A copy of report and judgment to be
recorded; where.
28. When premises or part of them may
be sold.
29. Proceedings when the commissioners
report that a part only of the shares
have been set off.

set~

ting off parcel subject to adverse
claim.
31. Report of commissioners, and plat of
land laid out under 22d section, to
be filed with recorder.
32. What the order of sale shall specify.
33. May be renewed; when.
34. Premises may be sold separately or
divided.
35. Duty of sheriff; shall make a deed ;
effect thereof.
36. Sheriff and his secudties responsible
on his official bond for his acts in
cases of partition.
37. When sheriff goes out of ofii.cc, he shall
execute all unfinished business relative to cases of partition, unless,
&c.
38. Compensation of the sheriff.
39. Sheriff to report his pioceedings to the
court.
40. Proceeds of sale to be divided.
41. Shares of absent parties, how invested.
· 42. Sheriff to retain money arising f1·om
sale of adycrse claims.
43. Party claiming such money to file hi
petition in the distlict court.
44. Summons to issue, to whom and where
directed.
45. Order of publication, when and how
made.
46. How and where published.
4 7. What defendant's answer shall state.
48. Questions of fact to be tried, how;
form of issues.
49. Judgment by default may be rendered, when.
50. Court shall adjudge and order payment, when.
51. Joint tenants, and tenants in common,
entitled to remedy for partition.
52. Partition not to be made contrary to
will of testator.
53. Authority of guardian in divisions of
lands.
54. Court to appoint guardians, when.
55. Such guardian required to give bond,
when; condition thereof.
56. Real estate of decedent lying in several counties, petition may be filed in
. any county by widow or adult children.
57. If it appear to the court that parties
in interest are adults, commissioners to be appointed; to take an
oath.
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§ 58. Commissioners to make report, when., § 63. Majority of commissioners have pow59. Report to be confirmed and judgment
er to act.
rendered, when; effect of the judgment.
60. If land not susceptible of division,
proceedings.
61. Vacancies, how filled.
62. Compensation of commissioners.

64. Appeals and writs of error allowed.
65. Power of court to make partition of
slaves and other personal property.
66. If it appear to the court that partition cannot be made in kind, sale
may be ordered.

Be it enacted by the governor and legislative assembly of the Territory of Kansas, as follows:
SECTION 1. When any lands, tenements or hereditaments shall be
held in joint tenancy, tenancy in common, or coparcenary, it shall be
lawful for any one or more of the parties* interested therein to present a
petition to the district court of the district wherein such lands, tenements or hereditaments lie, (or where any tract of land is divided by a
county line, then the court of either of the counties in which the lands
may lie,) for a division or partition of such premises, according to the
respective rights of the parties interested therein, and for a sale thereof
if it shall appear that partition cannot be made without great prejudice
to the owners.
SEc. 2. The petition shall particularly describe the premises ~ought
to be divided or sold, and shall set forth the rights and titles of all
11arties interested therein, so far as the same are known to the petitioner,
including tenants for years, for life, by the courtesy or in dower, and
of persons entitled to the reversion, remainder or inheritance, and of
every person who, upon any contingency, may be or become entitled
tJ any beneficial interest in the premises, and such petition shall be
verified by affidavit.
SEc. 3. Every person having any such interest as is specified in the
last section, whether in possession or otherwise, and every person entitled to dower in such premises, if the same has not been admeasured,
may be made a party of such petition.
SEc. 4. In case one or more of such parties, or the share or quantity
of interest of any of the parties, be unknown to the petitioner, or be
uncertain or contingent, or the ownership of the inheritance shall depend upon an executory devise, or the remainder shall be contingent,
so that such parties cannot be named, the same shall be so stated in
the petition.
SEc. 5. A copy of such petition, with notice that the same will be
presented to the court on some certain day in term, or as soon thereafter as a hearing can be had, shall be served four weeks previous to
such term on all parties interested in the lands or tenements, who shall
not have joined in the petition, and on the guardians of such as are
minors or of unsound mind.
SEc. 6. The notice of such application shall be directed to all the
parties by name whose names are known, whether their interests are
known or are uncertain, contingent or unknown, and general to all
others unknown, having any interest in such premises.
~• It is no objection that some of the parties are coparceners and others joint tenants, or
tenants in common; Chouteau & Smith vs. Paul., 3 Missouri Rep., 260. See post, sec. 34.
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SEc. 7. If any of the parties having such interests are unknown, or
if any of the unknown parties reside out of the Territory of Kansas, or
cannot be found therein, and affidavit of such facts be :filed in the
clerk's office with the petition, a notice of the application describing
the premises and of the object of the petition shall be published once a
week for eight weeks successively in some newspaper printed in or
nearest to the county in which the proceeding is had, or instead thereof,
as to any known absent parties, the petition and notice may be served
on them personally out of this Territory, and in either case notice shall
be deemed sufficient.
SEc. 8. Upon the presentation of such petition, and due proof being
made of the service thereof, with notice or the publication, as required
by the preceding provisions, the court shall proceed therein as hereinafter directed.
SF.c. 9. Any person having an interest in the premises sought to be
divided or sold, whether such interest be present or future, vested or
contingent, though not made a party in the petition, may appear and
be made a party on application for that purpose, accompanied by an
affidavit of such interest.
SEc. 10. Any party appearing may, within the time prescribed for
pleading in actions at law, or within such time as the court may
allow for that purpose, plead either separately or jointly, with one or
more co-defendants, any special matter as a defence, or that the defendants, or any of them, did not hold the premises together with the
petitioners at the time of the commencement of the proceedings as
alleged in the petition; and under such last mentioned plea, the defendant pleading it may give notice of any special matter to sustain
such plea, and may give evidence thereof on the trial as if the same
had been specially pleaded.
SEc. 11. Replications and further pleadings may be had between the
parties respectively, according to the practice of the court in actions
of law, until an issue or issues of law or fact be joined between the
parties or some of them.
SEc. 12. All issues shall be had, and the like proceedings for the
trial thereof shall be had, and bills of exception may be taken, new
trials granted, and pleadings amended, in the same manner as in
actions at law.
SEc. 13. If any of the parties duly notified by personal service or
publication, according to the foregoing provisions, shall not appear
and pleacl within the time allowed for that purpose, the default shall
be entered, but the petitioners shall, nevertheless, exhibit the proofs
of their title.
SEc. 14. The court shall ascertain from the evidence in case of a default, or from the confession by plea of the parties if they appear, or
from the verdict by which any issue of fact shall be determined, and
shall declare the rights, titles, and interests of the parties to such
proceedings, petitioners as well as defendants, so far as the same shall
have appeared, and shall determine the rights of the parties in such
lands, tenements or hereditaments, and give judgment that partition
be made between such of them as shall have any rights therein,
according to such rights.

448

PARTITION.

SEc. 15. It shall be lawful for the court in rendering judgment of
partition to order and direct that any number of shares be set off together in one parcel, and that the residue be divided among the other
parties according to their several rights.
SEc. 16. If partition be made according to such judgment, and the
report of the commissioners, as hereinafter directed, be confirmed, the
parcel so set off to several parties shall thereafter be held and enjoyed
by them in like portions and in the same estate as they before had in
the whole.
SEc. 17. Whenever it shall appear in any proceeding in partition
that there are parties claiming the same portions adversely to each
other, the court may either decide upon such adverse claims, or, in its
discretion, direct the share or shares so in controversy to be set off and
allotted, subject to the claims of the parties in controversy against
each other.
SEc. 18. Whenever any judgment of partition shall be rendered,
the court shall, by rule or order, appoint not less than three nor more
than five respectable freeholders, residents of the county in which the
premises to be divided, or the greatest part thereof in value, shall be
situate, to make the partition so adjudged, according to the respective
rights and interests of the parties as the same were ascertained and
determined by the court, and on such rule or order the court shall
designate the part or shares which shall remain undivided.
SEc. 19. The commissioners, before proceeding to the execution of
their duties, shall be sworn or affirmed, before some judge or justice of
the peace, honestly and impartially to execute the trust reposed in
them ; which oath or affirmation, being subscribed by the commissioners and certified by the judge or justice, shall be filed with
the clerk of the court at or before the c0ming in of the report of such
commissioners.
SEc. 20. The commissioners shall forthwith proceed to make partition according to the judgment of the court, unless it shall appear
to them, or a majority of them, that partition of the premises can~
not be made without great prejudice to the owners, in which case they
shall make report of such fact to the court, in writing, under their
hands; or if a part only of the land ordered to be divided by the
court is susceptible of division, the commissioners shall proceed to
make division of such part, and make report thereof, and of the residue which in their opinion is not susceptible of division.
SEc. 21. In making partition the commissioners shall divide the
lands and tenements, and allot the several portions and shares thereof
to the respective parties, quality and quantity relatively considered
by them, according to the respective rights and interests of the parties
so adjudged by the court, designating the several shares and portions
by metes and bounds, and may, when necessary, employ a surveyor
and assistants to aid them therein.
SEc. 22. Whenever, in the opinion of the commissioners, in any
case of partition or order of sale, it will be to the interest of the parties
to divide the lands into lots, and lay out streets, avenues, lanes or
alleys, they may cause the same to be done, and in that case shall return with their report a plat of the land so laid out, which report shall
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be subject to the rejection or confirmation of the court, as in other
cases.
SEc. 23. The commissioners shall make a full and ample report of
their proceedings in writing, signed by them or a majority of them,
specifying therein the manner of executing their trust, and describing
the lands divided and the shares allotted to each party, with the quantity of each share, the boundaries, courses and distances, and the items
of their charges.
SEc. 24. The report shall be proved or acknowledged before some
officer authorized to take the proof deeds, in the same manner that
deeds are required to be proved or acknowledged to entitle them to be
recorded, and filed in the office of the clerk of the court.
SEc. 25. Upon good cause shown by any of the parties, the court
may set aside the report* and appoint new commissioners as often
as may be necessary, who shall proceed in like manner as heretofore
directed.
SEc. 26. If no such cause be shown, the report shall be confirmed,
and judgment shall thereupon be given that such partition be firm
and effectual forever; and such judgment shall be binding and conclusive on all parties to the proceedings and their representatives, and
all other persons claiming under any of them by right derived after
the commencement of the proceeding.
SEc. 27. A copy of such report and of the judgment of confirmation,
duly certified by the clerk of the court, shall be recorded in the office
of the recorder of the county in which the estate divided is situate.
SEc. 28. If the commissioners so appointed shall report to the court
that the lands, tenements, or hereditaments, of which partition shall
have been directed, are so situated, or that any l9t, tract or portion
thereof is so situated, that partition thereof cannot be made without
great prejudice to the owners of the same) the court may, if satisfied
that such report is just and correct, make an order that the sheriff sell
the premises, or such portion of them as are reported unsusceptible of
division, at public auction) to the highest bidder.
SEc. 29. Whenever the commissioners report that they have set off
a part only of the shares, according to the division ordered, and such
report is confirmed, only that part of the land which is not set off to
any party shall be sold, and the proceeds apportioned among the parties to whom no land has been allotted, and the costs of the proceedings shall be paid by the parties in proportion to their respective shares
in the land which is the subject of the proceedings.
SEc. 30. When, in any report of commissioners setting off a parcel,
the subject of the adverse claims different parties shall be confirmed,
it shall·be a bar to the claims of such parties to the residue of the ·
lands, or the moneys arising thereon, if sold, and shall vest the part
allotted, subject to the controversy, in the party who shall have title
to the share or shares represented in the allotment.
SEc. 31. Where the commissioners have, in pursuance of the provisions of the twenty-second section) laid out the land into lots) streets.
lanes or alleys, and have returned a plat of the land so divided, and
o Circuit courts have no power to reject the report and make partition themselves ;
George vs. J\furphy, 1 Missouri Rep., 7'19; Murphy vs. Murphyetal., 1 Missouri Rep., 741.

Ex. Doe. 23--29
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their report is confirmed, a copy of the plat shall be filed in the office
of the recorder of the county, in like manner, and with like effect, as
in the case of plats of towns or additions made and filed by proprietors.
SEc. 32. rrhe order of sale, to be made in pursuance of the provisions
of this act, shall not specify the time of sale, but the sale shall take
place during some day of the term of the district court, and be governed by the same regulations prescribed by law for sales of real estate
under executions, notice thereof being given by the sheriff in the same
manner as provided by law for such sales.
SEc. 33. Where any such order of sale has been made, and the sale
has failed to take place by reason of the failure of the term of the court
or other cause, the court, or clerk thereof in vacation, shall renew such
order of sale generally, without specifying any time for sale, and the
clerk shall, without delay, deliver a certified copy of such order to the
sheriff, who shall then proceed to advertise and sell in conformity to
the foregoing section.
SEc. 34. If the premises consist of distinct buildings, farms, tracts,
or lots of land, they shall be sold separately; or when any tract of
land or lot can be divided for the purpose of sale, with advantage to
the parties interested, it may be so divided and sold in parcels.
SEc. 35. The sheriff shall take the notes or bonds for the purchase
money, collect and pay over the same according to the order of the
court, and make the deed to the purchaser, which shall be acknowledged or proved and recorded in the same manner as conveyances made
by the sheriff of lands sold under executions, and shall be a bar, both
in law and equity, against all persons interested in such premises who
shall have been parties to the proceedings, and against all other persons claiming from such parties or either of them.
SEc. 36. The sheriff and his securities shall be responsible on his
official bond for his acts in cases of partition, and for the notes, bond,
or money collected or received by him, and he may be compelled to
account for and pay over the same in the same manner as in cases of
money collected on execution.
SEc. 37. If any sale be made by any sheriff before he goes out of
office, and the business be not completed when be ceases to be sheriff,
he may do all subsequent acts, collect and pay over the money, and
make the deed, in the same manner as if be continued to be sheriff,
unless the district court shall, by order, direct the business to be
transferred to the next sheriff; in which case, all acts remaining to
be done by the sheriff, at the date of such order, shall be done by the
sheriff then in office.
SEc . .38. As a compensation for his services, the sheriff shall receive
a commission on the amount of sales not exceeding two per cent. on
the first thousand dollars, and one per cent. on all sums over that
amount and under five thousand dollars, and one-half of one per cent.
on all sums over that amount, to be allowed by the court; and if two
different sheriffs shall do part of the business, the commission shall
be equitably divided between them.
SEc. 39. After completing the sales, the sheriff shall report his proceedings to the court,_with a description of the different parcels of the
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land sold, the name of the purchaser, and the price bid, which report
shall be filed in the court; he shall also file in the clerk's office an
accurate statement of all money received, and all costs and expenses
paid or incurred in the transaction of the business, and the court shall
allow such as are legal and reasonable.
SEc. 40. The proceeds of every such sale, after deducting the costs
and expenses of the proceedings, shall be divided among the parties
whose rights and interests shall have been sold, in proportion to their
respective rights in the premises, and shall be paid to them, their
guardians, or legal representatives, by the sheriff.
SEc. 41. Where any of the parties whose interests have been sold,
are absent from this Territory without any legal representative in this
Territory, or are not known, or named in the proceedings, the court
shall direct the shares of such parties to be invested in public stock of
the United States, or of this Territory, or loaned out in trust, ou bond
and mortgage upon unincumbered real estate of at least double the
value of such investment.
SEc. 42. In all cases of adverse claims to any one or more shares,
the money arising from sales which belongs to the owner of such share
or shares shall be retained by the sheriff of the county, and by him
held, subject to the future order of the court.
SEc. 43. Any party to the proceeding in partition, claiming such
moneys as owner of the premises sold, may file his petition in the
office of the clerk of the court, setting forth the nature of his clajm in
all its particulars, and the name and residence, if known, of the
other party, claiming as aforesaid, and praying an order for the payment of the money to him, which petition shall be verified by the
affidavit of the petitioner, or some credible person.
SEc. 44. Upon the filing of such petition, the .clerk shall issue a
summons, directed to the sheriff of each county in this r.rerritory in
which any defendant resides, with a copy of the petition, which shall
be served as in ordinary cases at law.
SEc. 45. If it appear that the name or residence of a defendant is
unknown, or that he is not a resident of this Territory, or cannot be
founcl to be served with a summons, the court, judge, or clerk may
make an order of publication, setting forth the nature and object of
the petition, and requiring the dafendant to appear and file his answer to the same on or before a day to be named, which shall not be
less than ninety days from the date of the order.
SEc. 46. Such order shall be published in some newSI>aper in or
nearest to the county in which the proceeding is had, weekly, for
three weeks successively, the last insertion to be at least six weeks
before the day named for filing the answer.
SEc. 47. The answer shall state the nature of defendant's claim in
all its particulars, shall be verified by the affidavit of the defendant,
or some other credible person, and may be filed in vacation.
SEc. 48. The court shall cause all questions of fact, presented by
the petition and answer, to be tried as other questions of fact, without the formality of replication, and shall prescribe the form of the
issue or issues to be tried, upon which a special or general verdict
may be found.
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SEc. 49. A judgment by default may be rendered against any defendant who does not appear and answer to the command of the summons or publication, and payment of the money ordered accordingly.
SEc. 50. When an answer is filed and the facts determined, the court
shall proceed to adjudge and order the payment of the money to the
party entitled.
SEc. 51. All joint tenants and tenants in common who now hold,
or hereafter shall hold, jointly or in common, for years or for life, or
for lives, with the other or others of them who have or shall have estates of inheritance or in fee, and each of them shall in every case
have the like remedy for the partition of any lands, tenements or
hereditaments, so held by them in joint tenancy, or tenancy in common, and in all respects subject to the like proceedings as hereinbefore prescribed in other cases.*
SEc. 52. No partition or sale of lands, tenements, or hereditaments,
devised by any last will and testament, shall be made, under the provisions of this act, contrary to the intention of any such testator, expressed in any such will and testament.
SEc. 53. The guardians of all minors and persons of unsound mind1
appointed according to law, shall be and are hereby authorized, in behalf of their respective wards, to do and perform any matter or thing
respecting the division of any lands, tenements, or hereditaments, as
herein directed, which shall be binding on such ward, and deemed as
valid, to every purpos~, as if the same had been done by such ward
after his disabilities are removed.
SEc. 54. It shall be lawful for said district court, for any of the
purposes intended by this act, and before or after any proceeding by
virtue thereof, to appoint a guardian for any minor, whether such minor reside in or out of this Territory, and such guardian, for all the
purposes of this act, shall have the same power as any general
guardian.
SEc. 55. It shall be the duty of the said court, on appointing any
guardian as aforesaid to any minor entitled to moneys arising from
the sale aforesaid, to require of said guardian a bond to the Territory,
with such security as the court shall deem sufficient, conditioned for
the faithful discharge of the trust committed to him, and to render a
just and true account of such guardianship, in all courts and places,
when thereto lawfully required.
SEc. 56. When any resident of this Territory, owing lands or real
estate lying in several counties, dies intestate, leaving a widow and
children, after the settlement of such deceased's estate by the administrator, if there be sufficient effects, exclusive of real estate, to pay
all the debts thereof, the widow and adult children of such deceased
may petition the district court of the county wherein any of the real
estate is situated, setting forth a particular description of all the real
estate belonging to the deceased, and the proportion each petitioner is
entitled to receive, together with all the other facts of the case, praying an assignment of dower in the same to the widow, and a division
UChouteau & Smith vs-. Paul. 3 Missouri Rep. , 203.

PARTITION.

453

and partition of the residue among the children or other descendants
entitled to inherit.
SEc. 57. The court, upon being satisfied that all the parties in interest are adults, and parties to the petition, shall thereupon make an
order appointing three persons as commissioners, who, before they enter
on the discharge of their duties, shall take an oath or affirmation honestly and impartially to execute the trust reposed in them, and shall
then proceed to view and appraise all the lands and real estate mentioned in the petition, and ascertain and set off the widow's dower
therein, and apportion and divide the residue, according to quality
and quantity, among the children or heirs, agreeably to their respective shares, giving to each his or her part, in one contiguous body, or
as nearly so as may be.
SEc. 58. The commissioners shall make a full report of their proceedings to the court appointing them, at the next term thereof, and
set forth and describe by metes and bounds the land assigned as dower
to the widow, and the portions apportioned to each heir; which report
may for good cause be set aside, and other commissioners appointed,
who shall proceed as hereinbefore directed.
SEc. 59. If no such cause be shown, the report shall be confirmed,
and the court shall give judgment thereon as provided in the case of
the partition of lands lying in the same or two contiguous counties,
and the effect of the judgment shall be the same ; and a copy of such
report and judgment shall be recorded in the recorder' s office of each
county wherein any of the lands or real estate is situate.
SEc. 60. If, in the opinion of the commissioners; the lands and real
estate are not susceptible of division, without great prejudice to the
owners thereof, the commissioners shall report that fact to the court,
and the case shall be dismissed.
SEc. 61. In case of the death, resignation, neglect, or refusal to act
of any of the commissioners to be appointed by virtue of this act,
before the duties, trust, and services hereby required of them shall be
completed, the court, or judge thereof in vacation, may appoint another
commissioner or commissioners, who shall be vested with the like
power and authority as if he or they had been originally appointed.
SEc. 62. The commissioners to be appointed in pursuance of this
act shall be entitled to receive from the person or persons making application for partition as aforesaid, the sum of one dollar and fifty
cents, for every day they shall be employed in effecting such division.
SEc. 63. A majority of the commissioners, in all cases under this
act, shall have power to act, and all sales made under any of the
provisions of this act shall be made by the sheriff of the county.
SEc. 64. On all final judgments to be given upon partition made,
or upon any order of sale of the premises mentioned in any petition,
it shall be lawful for any of the parties to such judgment to appeal,
or bring a writ of error thereon, within the same time and under the
restrictions and regulations applicable to other cases.
SEc. 65. The several district courts of this Territory shall have full
power and .authority to make partition of slaves and other personal
property among heirs, legatees, joint tenants, and tenants in common,
in the same manner, upon the same terms, and with the like effect,
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as is provided in the foregoing sections 1n regard to the partition of
real estate.
SEc. 66. If, in any case, from the nature and amount of the property) real or personal, sought to be divided, and the number of the
owners, it shall be apparent to the court that partition thereof in kind
cannot be made without great prejudice to the owners, an order of sale
may be made without the appointment of commissioners.*
This act to take effect and be in force from and after its passage.

CHAPTER CXXII.
PATROLS.

An Act concerning patrols.
§ 1. Tribunal to appoint patrols.
2.
3.
4.
5.

I§

Company to consist of how many.
Duty of patrol.
j
To visit negro quarters, &c.
Whenslavesarcfound strolling about,
to be whipped.
6. Compensation of patrols.

I

7. Captain of patrol to be notified of his
appointment.
8. Penalty on captain of patrol for neglect of duty.
9. This act not to affect slaves in certain
cases.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows :
SECTION 1. The tribunal transacting county business shall, from
time to time, when to them it shall seem proper, appoint in each
township in their respective counties one or more companies of patrol,
to continue :in office one year.
SEc. 2. Each company shall consist of one discreet person, to be
called the captain of the patrol, and as many other~ under his direction as the tribunal shall deem it necessary to appoint, who shall be
severally sworn to perform the duties assigned them by this act.
SEc. 3. The patrol, so appointed, shall patrol as many hours in each
month as the court appointing them shall direct, not less than twelve
hours in each month within the bounds assigned them.
SEc. 4. The patrol shall visit negro quarters, and any other places,
suspected of unlawful assemblages of slaves.
SEc. 5. Any slave found at such assembly) or who shall be found
strolling about from one plantation to another, without a pass from
his master, mistress, or overseer, shall receive any number of lashes,
at the discretion of the patrol, not exceeding ten ; or, if taken before
a justice of the peace, such slave shall receive any number of lashes,
at the discretion of the justice, not to exceed twenty.
SEc. 6. Persons appointed as patrols, and performing the duties as
such, shall be paid such sum as the county tribunal may allow, not
~· On the subject of partition, see the cases of Chouteau et al. vs. Paul, 3 Missouri Rep.,
186; Waddingham et al. vs. Gamble, 4 ib., 465; McCabe vs. Heirs of Hunter, 7 ib., 355;
Millington vs. Millington, ib., 446.
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exceeding twenty-five cents per hour for the time which said patrol
shall be employed in the discharge of their duties; to be ascertained
by the report of the captain of the said company of patrol, which
report he is hereby required to make upon oath or affirmation, before
any such allowance shall be made.
SEc. 7. The captain of the patrol shall be notified of his appointment by the appointing tribunal, and shall be furnished by the same
with a list of his men, who shall be subject to the orders of the captain, according to the provisions of this act.
SEc. 8. Whenever the captain of a patrol shall wilfully fail or neglect to discharge the duties required to be performed by him in the
preceding sections, he shall forfeit and pay not less than three nor
more than ten dollars, to be recovered for the use of the county, by
action of debt, in the name of any person who shall sue, to the use of
the county.
SEc. 9. This act shall not be so construed as to prevent or affect
any slave directly going to, or returning from, divine worship on the
sabbath day.
This act to take effect and be in force from and after its passage.

CHAPTER CXXIII.
PEDDLERS.

An Act to license and tax peddlers.
§ I.
2.
3.
4.
5.
6.
7.
8.
9.

Who declared to be a peddler.
Not to deal without license.
What the license shall state.
Clerk to issue blank licenses.
Tribunal to settle with collector.
Who may obtain peddler's license.
Rates of tax on license.
Penalty for dealing contrary to law.
Who deemed a clock peddler.

§ 10. Penalty for dealing as clock peddler
without license.
11. Penalty for refusing to exhibit license.
12. Information to be given.
13. Justice shall issue warrant to arrest.
14. Duty of justice in the matter.
15. Limitation.
16. Any person may deal as book peddler without license.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTioN 1. Whoever shall deal in the selling of goods, wares and
merchandise, other than the growth, produce or manufacture of this
Territory, by going from place to place to sell the same, is declared
to be a peddler.
SEc. 2. No person shall deal as a peddler without a license, and no
two or more persons under the same license, either as partners,
agents or otherwise, and no peddler shall sell wines or spirituous
liquors.
SEc. 3. Every license shall state the manner in which the dealing is
to be carried on, whether on foot or with one or more beasts of burden, of the kind of cart or carriage, or, if on the water, the kind of
boat or vessel to be employed.
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SEc. 4. The clerk of the tribunal transacting county business shall,
from time to time, issue under the seal of his court as many blank
peddler's licenses, of the several kinds, as may be necessary, delivering the same to the collector of the county. and charge such collector
·
therewith.
SEc. 5. The tribunal transacting county business shall, at each
regular term thereof, settle with the collector of the county on
account of such licenses) and charge him with all the licenses notreturned, and give him credit for such as are returned, and said tribunal shall cause the amount thus charged against such collector to be
certified to the auditor of public accounts.
SEc. 6. Any person may obtain a peddler's license by application to
the collector of the county in which he intends to carry on his trade,
and by paying the amount levied on such license.
SEc. 7. There shall be levied and paid on all peddler's licenses
(except clock peddlers) a Territorial tax of the following rates: First.
If the peddler travel and carry his goods on foot, three dollars for
every period of six months; second, if on one or more horses, or other
beasts of burden, ten dollars for every period of six months; third, if in
a cart or other land carriage, twenty dollars for every period of six
months; fourth, if in a boat or other river vessel, at the rate of one dollar per day for every period of not less than five days. And such license
may be renewed, at the expiration of the first license, for any period
not greater than six months, on payment of fifty cents a day; the
number of days to be specified in such license.
SEc. 8. Every person who shall be found dealing as a peddler,
contrary to law or the terms of his license, shall forfeit, if a foot peddler, the sum of ten dollars ; on one or more beasts of burden,
twenty-five dollars ; in a cart or other land carriage, fifty dollars; in
a boat or other vessel, one hundred dollars.
SEc. 9. Every person who shall deal in selling, exchanging, bartering, leasing, hiring or lending clocks, or who shall dispose ofthe
same by any kind of artifice, device or contrivance whatever, in order
to evade this act, by travelling from place to place, shall be deemed a
clock peddler, and shall have a special license for that purpose, which
may be obtained in the same manner and by the same means above
provided in case of peddlers of merchandise ; there shall be levied
and paid on every clock peddler's license fifty dollars for the term of
every six months.
SEc. 10. Every person who shall deal as a clock peddler) without a
special license for that purpose, shall, on conviction, forfeit not less
than fifty dollars, nor more than four hundred dollars) and be imprisoned until the fine and costs are paid.
SEc. 11. Every peddler shall, upon the demand of any sheriff, collector, constable, or citizen householder of the county, produce his
license and allow the same to be read by the person making the
demand, and in default thereof shall forfeit the sum of ten dollars.
SEc. 12. When any person shall be found dealing as a peddler
without a license, or contrary to the terms of his license, it shall be the
duty of every assessor, collector, sheriff and constable, of the proper
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county, to give, and every citizen householder may give, information
thereof to some justice of the peace, without delay.
SEc. 13. The justice shall issue his warrant, directed to the sheriff
or any constable of the county, and cause the offender to be arrested
and brought before himself, or some other justice of the peace of the
county.
SEc. 14. If, upon examination, the justice shall find the accused
guilty of the offence charged, he shall require him to enter into a
recognizance with sufficient security for his appearance at the next
term of the district court, on the first day thereof, to answer to any
indictment that may be preferred against him; and in default of such
recognizance, the justice shall commit the offender to the common jail
of the county.
SEc. 15. All prosecutions, under this act, shall be commenced within
six months after the commission of the offence.
SEc. 16. Any person may deal as a peddler, in the selling of books,
maps, charts and stationery, without obtaining a license therefor.
This act to take effect and be in force from and after its passage.

CHAPTER CXXIV.
PEN A.L BONDS.

An Act to regulate actions on penal bonds.
§ 1. Plaintiff, in his declaration, shall set § 17. Judgment for defendant shall be a bar
to suit on same boud, &c., by same
out condition of bond and assign
relator.
breaches.
18. Any party aggrieved may sue on such
2. What defendant may plead in bar.
bond; effect of pendency of the suit.
3. On payment of principal, interest, and
19. Person who recovered judgment may
costs, action shall be discontinued.
again prosecute an action on such
4. Judgment, how rendered.
bond.
5. In what action specific breaches shall
20. No sciTe facias shall be brought on
be assigned.
judgment by same or other relator.
6. Jury to assess damages for breach.
21. Suit to use of party aggrieved deemed
7. Inquiry of damages to be awarded ;
a private suit; relator reliable for
when.
costs.
8. V crdict and judgment; proceedings
22. Suits not barred by plea of judgment,
thereon.
recovered by security, unless ac9. Form and direction of execution.
companied by allegation, &c.
10. Judgment for the penalty to remain
23. When defendant shall be discharged
as security for damages for further
from all further liability.
breaches.
24. Proceedings in estimating the amount
11. On further breach, plaintiff to have a
of surety's liability.
sciTe facias.
25. Judgment and execution; how satis12. Proceedings to obtain damages.
fied.
13. Effect of execution; how proceeded
26. Proceedings, if there are several judgon.
ments.
14. If assignment of breach is found to be
27. Execution upon several judgments;
not true, it shall be a bar to anmoney how apportioned.
other sciTefacias, &c.
28. Who may bring suit under this act,
15. Suits on official bonds to be in the
and against whom suit may be
name of the Territory, &c.
brought.
16. Pleadings and proceedings in such actions.
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Be it enacted by the governor and legislative assembly of the Territory
of Kansas, asfollows:
SECTION 1. In all actions brought upon bonds in which there is a
condition or defeasance by which the same is to become void on the
payment of a less sum, the plaintiff shall set out the condition in his
declaration, and may assign as many breaches as he may think
proper.*
SEc. 2. The defendant in such action may plead payment of the
principal sum, and interest due by the condition of such bond, before
the commencement of such action, although the payment was not
strictly according to such condition.
SEc. 3. Whenever any action shall be pending on such bond, the defendant may, at any time before judgment rendered in such action,
pay to the plaintiff, or bring into court for the plaintiff's use, the
principal sum and interest due on such bond, together with costs in
such action, and thereupon such action shall be discontinued.
SEc. 4. If judgment be recovered on any such bond, such judgment
shall be rendered for the sum really due, according to such condition,
with interest and costs, and execution shall issue thereon accordingly.
SEc. 5. When an action shall be prosecuted in any court of law
upon any bond for the breach of any condition other than the payment of money, or shall be prosecuted for any penal sum for the nonperformance of any covenant or written agreement: the plaintiff, in
his declaration, shall assign the specific breaches for which the action
is brought.
SEc. 6. Upon the trial of such actions, if the jury find that any assignment of such breach is true, they shall assess the damages occasioned by the breach, in addition to their finding, or any other question of fact submitted to them.
SEc. 7. If, in such action, the plaintiff shall obtain judgment upon
demurrer by confession, or default, or nil dicit, the court shall make
an order therein that the truth of the breach assigned be inquired into,
and the damages sustained thereby be assessed at the same or the next
term, and the court shall proceed therein in the same manner as in
other cases of inquiry of damages.
SEc. 8. In every such action, if the plaintiff recover, the verdict
assessing the damages shall be entered on the record, and judgment
shall be rendered for the penalty of the bond, or for the penal sum
forfeited, as iri other actions of debt, together with costs of suit, and
with a further judgment that the plaintiff have execution for the
damages so assessed, which damages shall be specified in the judgment.
SEc. 9. The execution on such judgment shall be in the usual form
in actions of debt, reciting the recovery, and directing the sheriff to
levy the amount of damages so assessed, (which amount shall be stated,)
t.~ Vide Clamorgan & Lisa vs. Guisse et al., 1 Missouri Rep., 144; Fulkerson vs. Steen, 3
Missouri Rep., 377, and 1 ib. 57 ; State to use, &c., vs. Woodward, 8 Missouri Rep., 353;
Moore & Hunt vs. Platte county, 8 Missouri Rep, 467.
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with interest thereon from the time of such assessment, and costs of
such suit.
SEc. 10. The judgment rendered for the penalty of the bond sued
on, or for the penal sum forfeited, shall remain as a security for any
damages that may be thereafter sustained by the further breach of
any condition of such bond, or the non-performance of any other covenant, or written agreement) by the defendant, the performance of
which was secured by such penal sum.
SEc. 11. Whenever such further breaches shall occur, the plaintiff,
or his personal representative, may have a scire facias upon such
judgment, suggesting such breaches against the defendant, and all
parties bound thereby, and commanding that they be summoned to
show cause why execution should not be had upon such judgment for
the amount of the damages sustained by such further breaches.
SEc. 12. The like proceedings to ascertain such damages shall be
had upon such writ as hereinbefore provided in the first instance; and
if the plaintiff recover, judgment shall be rendered that the plaintiff
have execution to collect the amount of dam'ages assessed, and costs.
SEc. 13. The execution issued on such judgment shall have the like
effect, and be proceeded on in all things as in the first instance, but
the judgment shall remain as a security for further breaches, and so
on as often as occasion may require.
SEc. 14. Whenever, in any action brought according to the provisions of this act, the jury shall find that any assignment of breach
is not true, the same shall he a bar to any other or further suit, by
scirefacias, or otherwise, for the recovery of any damages alleged to
have been sustained by occasion of the same breaches so assigned.
SEc. 15. In all cases where, by law of this Territory, any person is
authorized to prosecute a suit to his own use on any official bond, he
shall sue in the name of the Territory, or other obligee named in the
bond, stating in the process, pleadings, proceedings and record in
such action, that the same is brought in the relation and to the use of
the person so suing.
SEc. 16. In such action the same pleadings and proceedings shall
be had as before provided in cases of suits upon bonds, with conditions
other than for the payment of money, except as hereinafter otherwise
provided.
SEc. 17. A judgment for the defendant in such action shall be a bar
to any other suit that may be brought on the same official bond, by
the same relator, for any delinquency or default which was assigned
as a breach of the condition of such bond, in the action on which such
judgment was rendered.
SEc. 18. Any other party aggrieved may, in like manner, prosecute
an action on such official bond ; and the pendency of any suit, at the
relation of any other person on such bond, or a judgment recovered
by or against any other person on such bond, shall not abate, nor in
any manner affect such suit, or the proceedings thereon, except as
herein provided.
SEc. 19. Any person who may have recovered any judgment upon
such official bond, may, in like manner, again prosecute an action on
such bond whenever he is aggrieved by any default or delinquency
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other than such as shall have been the subject of the former suit, and
shall proceed therein as hereinbefore provided.
SEa. 20. No scire facias shall be brought upon any judgment rendered upon such official bond, by the same or any other relator, for
any breach of the condition of the bond.
SEc. 21. Every suit brought upon such official bond to the use of
the party aggrieved, and every judgment thereon, shall be deemed the
private suit and judgment of the relator, in the same manner in every
respect as if he were the nominal plaintiff, and such relator shall be
liable to costs as other plaintiffs.
SEc. 22. No such suit shall be barred, nor shall the amount which
the plaintiff may be entitled to recover bE) affected, by any plea made
by any surety in such bond of a judgment recovered thereon, unless
it be accompanied by an allegation that the sureties, or some of them,
have been obliged to pay the damages on such judgment, or some part
thereof, for want of sufficient property of the principal thereon to levy
the same, or that they will be obliged to pay the same, or part thereof,
for the same reason, nor unless such plea be verified by oath or affirmation.
SEc. 23. If it appear that the amount of damages so recovered,
which a surety has been or will be obliged to pay, as specified in the
last section, is equal to the amount for which such defendant shall be
liable by virtue of the bond, he shall be acquitted and discharged
.from all further liability, and judgment shall be rendered in his favor.
SEc. 24. If it shall appear that the damages so recovered, and which
such surety has been, or will be, obliged to pay, is not equal to the
amount of his liability, the amount thereof shall be allowed to him
in estimating the extent of his liability in any such action.
SEc. 25. Whenever a judgment shall be obtained on an official
bond against principal and securities, a direction shall be endorsed on
the execution, by the plaintiff or his attorney, to levy the amount, in
the first place, on the property of the principal ; and if sufficient property of such principal cannot be found to satisfy such execution, then
to levy the deficiency on the property of the sureties.
SEc. 26. If several judgments be obtained at the same term upon
any official bond for damages, amounting in the whole to more than
the sum for which the sureties therein are liable, the court shall order
the money levied on such judgments from the property of the sureties
to be distributed to the relators respectively upon such judgments,
in proportion to the amount of their respective recoveries.
SEc. 27. If executions be issued upon such several judgments obtained at the same term, and sufficient money shall not be made to
satisfy all the executions, the court shall distribute the mo~ey collected thereon to the relators in proportion to their respective recoveries.
SEc. ~8. The provisions of this act in relation to suits on official
bonds shall apply as well to suits on bonds of executors, administrators, guardians, curators and others required by law to give bond with
condition for the performance of any duty or trust, as to suits on bonds
of officers ; and the persons aggrieved may prosecute suits in the same
manner and with the like effect, and be subject in all respects to the
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provisiOns herein contained in respect to suits on official bonds, and
the courts shall possess the same power in relation to such suits.*
This act to take effect and be in force from and after its passage.

CHAPTER CXXV.
PERPETUATING TESTIMONY.

An Act concerning perpetuating testimony.
I. Of taking_ depositions to perpetuate testimony.
II. Of establishing boundaries.

ARTICLE

ARTICLE I.

Of taking depositions to perpetuate testimony.
1. Depositions may be taken to perpetu- § 9. Questions put to witnesses, to be reduced to writing by the justice or
ate testimony, when.
clerk.
2. A commission, on petition, shall be
10. Answers of witnesses to be reduced to
granted; by whom.
writing.
3. By whom and how issued; to whom
11. Power of adjournment.
directed.
12. Depositions, how certified and to
4. Notice of the time and place of taking
whom delivered.
depositions to be given.
13 May be sent by mail or otherwise,
5. Notice, upon whom served in certain
when.
cases. Guardian ad litem may be
14. Duty of clerk on receiving such deappointed.
positions.
6. Publication of notice to persons re15. In what cases such depositions, legally
siding without the Territory.
taken, may be read.
7. Summons to witnesses, how and by
16. All legal exceptions may be taken to
whom issued.
such depositions.
8. Duty of justices or clerk.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SEcTION 1. The depositions of witnesses to perpetuate testimony may
be taken where any person is a party, or expects to be a party, to a
suit pending, or about to be commenced, in any court in this Territory,
and the object is to perpetuate the remembrance of any fact, matter or
thing necessary to the recovery or security of an estate, real or personal, or any other personal right.
SEc. 2. A commission shall be granted to take such depositions by
any judge of the probate court, on a petition in writing, supported by
the affidavit of the applicant, setting forth the facts intended to be
proved, the names of the individuals whose testimony is desired) and
the place or places of their residence.
SEc. 3. 'rhe commission shall be issued by the clerk of the court in
t.;, Vide Clark vs. Murphy, 1 Missouri Rep., 115; an action of covenant will not lie on
an administr<Ator's bond. See State, to use of Crawford & Adams, vs. Woodward et al., 8
Missouri Rep., 353 ; covenant will not lie on a penal bond conditioned to be defended by
the performance of collateral conditions.
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which the judge granting the same presides, and, being witnessed by
the clerk and the seal of his court, shall be directed to any two justices
of the peace, or to the clerk of any probate court, being in the county
where such testimony is to be taken, requiring such justices or clerks
to take the depositions of the witnesses therein named.
SEc. 4. The party applying for the commission shall give notice in
writing of the time and place of taking such depositions, to every
person who may be known to be interested, his or their agent or attorney, at least thirty days before the taking of the same, and a copy
of the petition, and affidavit upon which the commission was granted,
shall accompany such notice.
SEc. 5. In case the person interested be a married woman, the
notice shall be served on the husband; if a minor, on the guardian of
such minor; and a guardian ad litem may be appointed by the judge
granting the commission, when there is no guardian.
SEc. 6. The publication of such notice in some newspaper printed
. in this Territory, at least three weeks consecutively, the last insertion to be twenty days before the day of taking the depositions, shall
be sufficient notice to all persons residing without the Territory:
Provided, said notice is given in one of the newspapers of the county
where the suit is pending; or if there is no newspaper printed in the
said county, then in that newspaper nearest where the party for
whose benefit the testimony is taken resides.
SEc. 7. The justices or clerk may issue a summons to such witnesses; requiring them to appear and testify at a time and place
therein named, and may enforce obedience thereto by attachment.
SEc. 8. The justices or clerk shall attend at the time and place appointed for taking such depositions.
SEc. 9. If it shall appear to such justices or clerk that notice has
been given as required by this act, such justices or clerk shall then
and there reduce to writing all the questions put to the witnesses by
the party desiring such depositions, and also all the questions put by
all and every person attending who shall feel interested, who shall
have liberty to examine and cross-examine the witnesses.
SEc. 10. Such justices or clerk shall also reduce to writing all the
answers of the witnesses to such questions, and all such questions
and answers shall be written in the English language, or the language of the witness if he does not understand the English language,
and being distinctly read to such witness, shall be sworn to and subscribed by such witness.
SEc. 11. The justices or clerk shall have power to adjourn from
day to day the taking of such depositions, when the same shall be
necessary.
SEc. 12. The justices or clerk, taking such depositions, shall attach thereto his or their certificate, stating the time and place, when
and where such depositions were taken ; that the witnesses were
duly sworn as to the truth of their depositions, and that they subscribed the same; and shall enclose them, together with the commission and the evidence of notice, and, the whole being carefully sealed
up, shall be delivered by the justices or one _of them, or clerk, to the
clerk of the probate court of the county in which the suit is pending,
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or jn which the property or matter is situate or belongs, to which
such depositions relate.
SEc. 13. If any justice or clerk, taking such depositions, reside at
such distance from the clerk's office where such depositions properly
belong as to prevent an immediate delivery thereof, then it shall be
lawful to send the same by mail, or other safe conveyance.
SEc. 14. The recorder of the county where such depositions properly belong, shall, on receiving the same, endorse the manner of their
transmission, and shall make his certificate on the back of the depositions, that the same, together with the accompanying papers,
naming them, were by him duly recorded, and deliver the original
depositions and accompanying papers to the party on whose petition
the commission issued.
SEc. 15. Depositions taken and certified in conformity to the preceding provisions of this act, or duly certified copies of the record of
such depositions, may be used and read as evidence in any case to
which they relate: Fi1·st, if the deponent be dead; second, if he be
unable to give testimony by reason of insanity, or imbecility of mind;
third, if he be rendereu incompetent by judgment of law; fou?·th, if
he be removed so that his testimony cannot be obtained.
SEc. 16. All legal exceptions may be taken and allowed to the
reading of such depositions on any trial, at law or in equity, in
which the same may be offered in evidence.

ARTICLE II.
Of establishina bounda1·ies.

§ 1. If corners of land be in a perishable § 9. Notice of taking depositions under
condition, survey may be made.
five preceding sections, how given.
2. Duty of surveyor in placing corner
10. Evidence of notice required before
justices proceed.
stones or posts.
3. To make out a plat an<l certificate of
11. County surveyor, if requiTed, to place
a stone or post at decayed corners,
survey; its contents.
&c.
4:. Corners destroyed or obliterated by
12. Shall make a plat and certificate of
time or accident, may be estabsurvey.
lh;hed by testimony, how.
13. Shall Tecord the same, and deliver
5. Duty of justices in procuring attendthe original and depositions to the
ance of surveyor and witnesses.
G. Justices to proceed to the examinarecorder.
tion, when and where.
14. Recorder shall record the same.
7. Jm;tices htwe power to adjouTn from
15. Plats, certificates, and depositions,
and certified copies of the same,
day to day.
8. Examination of witnesses to be reevidence.
duced to writing.
16. Costs attending proceedings under
this act, how paid.

SECTION 1. Any person, his agent or attorney, owning or being interested in any tract of land within this Territory, any corner or
corners of which shall be in a decayed or perishable condition, may
require the surveyor of the county to make a survey thereof.
SEc. 2. Such surveyor shall cause to be planted, by the person requiring such survey, at each of such decayed corners, a stone or post,
and noting particularly the situation and condition of the corner trees
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called for in the original survey, and all the places of notoriety over
or by which the lines of such survey may pass.
SEc. 3. He shall make out a plat and certificate of such survey,
under his hand, noting the names of the chainmen, marker, and other
persons present at the planting of any corner-stone or post, and the
variations from the original lines at the time of making such survey.
SEc. 4. When the corner or corners of any survey shall have been
destroyed or obliterated by time or accident, the owner of such survey,
or of any other lands, the title of which may be affected by the loss of
such corner, may call on two disinterested justices of the peace of the
county in which the land shall be situate, for the purpose of establishing such corners by testimony.
SEc. 5. Such justices shall, upon application, issue their warrant
to any constable or sheriff of the county, to cause to come before them,
at a place on the land and on a day to be designated in the warrant,
the county surveyor and such witnesses, as well without as within the
county, as the person demanding such warrant, or other persons interested, may require.
SEc. 6. Such justices shall, on the day appointed, proceed to the
place designated, and there, in the presence of the county surveyor,
examine the witnesses su~moned, and others attending, touching the
existence or situation of such destroyed or obliterated corners, or any
other matter in relation to the entry or survey of such lands, or of the
corners or boundaries of any adjoining lands, when the same may be
necessary or conducive to the accomplishment of the object of the ap~
plication.
SEc. 7. Such justices shall have power to adjourn from day to day,
when the same may be necessary to the accomplishment of the examination.
SEc. 8. Such justices shall reduce the examinations of the witnesses
to writing, which shall be signed and sworn to by the deponents, and
being certified and signed by the justices shall be by them delivered
to the county surveyor.
SEc. 9. The same notice shall be gjven previous to taking depositions, under the five preceding sections, in all respects as is required
to be given by the fifth and sixth sections of the first article of this
act.
SEc. 10. Satisfactory evidence of such notice shall be required by
the justices before they proceed to take such depositions, which shall
appear in their certificate annexed to their depositions.
SEc. 11. The county surveyor shall, if required by the party owning
or being interested in such survey, make a survey thereof, and cause
to be planted a stone or post at each of the decayed or obliterated
corners, and shall be governed in his survey and in planting such
stone or post at the corners, by the depositions which shall have been
taken and delivered to him in relation thereto.
SEc. 12. Such surveyor shall make out a plat and certificate of such
survey, noting therein the corners at which he shall have planted
stones or posts, the names of the chainmen, markers, and others
present at the planting of the same, and that the same was done in
accordance with the testimony contained in the depositions.
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SEc. 13. He shall record such plat and certificate in a book to be
by him kept and provided for that purpose, and shall deliver the
original, with any depositions delivered to him, duly certified, to the
recorder of the county.
SEc. 14. The recorder, to whom such plat and certificate and depo-'
sitions shall be delivered, shall record the same in a book to be by
him provided and kept for that purpose, and shall deliver the original
to him at whose instance the survey was made.
SEc. 15. Plats and certificates of survey, and depositions to establish
corners, or certified copies of the record thereof, when the same shall
have been made or taken in conformity to the provisions of this act,
may be used and received in evidence in all cases at law or in equity
to which they may relate, subject to exceptions for irrelevancy or incompetency.
SEc. 16. All fees and costs attending the proceedings under this law
shall, in the first instance, be paid by the party on whose application
the same shall be had, who may recover from persons who shall use
or be benefited by the same their equal proportion of the expense incurred in obtaining it.
This act to take effect and be in force from and after its passage.

CHAPTER CXXVI.
POOR.

An Act to provide for the support of the poor.
§

1.
2.
3.
4.

The poor, by whom supported.
Definition of a poor person.
Who are deemed inhabitants.
Tribunal to make an order for the
lief of the poor.
5. Relief discretionary.
6. Funeral expenses allowed.
7. May purchase land, &c.

§

I

re-~

I

8. Poor-house may be erected on such
land.
9. Superintendent to be appointed.
10. Duty of superintendent.
11. Powers of the tribunal.
12. Manner of levying· poor tax.
13. Duty of treasurer.
14. To keep accounts separate.
15. 'l'ribunal may remove superintendent.

Be it e;nacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SEcTION 1. Poor persons shall be relieved, maintained and supported
by the county of which they are inhabitants.
·
SEc. 2. Aged, infirm, lame, blind or sick persons, who are unable
to support themselves, shall be deemed poor persons.
SEc. 3. No person shall be deemed an inhabitant, within the meaning of this act, who has not. resided for the space of twelve months
next preceding the time of any order being made respecting such
person in the county.
SEc. 4. The tribunal transacting county business in each county,
on the knowledge of the justice of such tribunal, or any of them, or
on the information of any justice of any county in which any person"
Ex. Doc. 23--30
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entitled to the benefit of this act resides, shall from time to time, and
as often and for as long a time as may be necessary, provide, at the
expense of the county, for the relief of such person.
SEc. 5. The tribunal transacting county business shall at all times
use. its discretion, and grant relief to all citizens who may require
assistance.
SEc. 6. The tribunal transacting county business of the proper
county shall allow such sum as it shall think reasonable for the expenses of any person who shall die within the county without the
means to pay such funeral expenses.
SEc. 7. The tribunal transacting county business shall have power,
whenever they may think it expedient, to purchase any quantity of
land, in their respective counties, not exceeding three hundred and
twenty acres, and receive a conveyance to their county for the same.
SEc. 8. Such tribunal transacting county business may cause to be
erected on the land so purchased a convenient poor-house, and cause
other necessary labor to be done, and repairs and improvements made,
and may levy upon their respective counties such sums as will be sufficient to pay the purchase money and defray the necessary expenses.
SEc. 9. \iVhenever such poor-house is erected, the tribunal transacting county business shall have the power to appoint a fit and discreet person to superintend the same, and the poor who may be kept
thereat, and to allow such superintendent a reasonable compensation
for his services.
SEc. 10. Such superintendent shall have the power to cause persons
kept at such poor-house, who are able to do useful labor, to perform
the .same by reasonable and humane coercion.
SEc. 11. The tribunal transacting county business shaH have
power fA) make all necessary and proper orders and rules for the government of the poor kept at such poor-house, and for the supplying
them with the necessary raw materials to be converted by their labor
into articles of use, and for disposing of the products of such labor
and applying the proceeds thereof to the support of the im;titution.
SEc. 12. The sum levied upon the county by virtue of the provisions of this act, shall be levied and collected in the same manner that
county taxes are levied and collected, and the collector shall account
for the same in the same manner, except that he shall pay over such
sums as he may have collected at any time when demanded by the
treasurer of the conn ty.
SEc. 13. The treasurer of the county shall demand such funds
whenever directed by the tribunal transacting county business, and
his duty in relation thereto shall be the same as that prescribed by
law in relation to other county funds.
SEc. 14. The treasurer shall keep the accounts of such funds separate from all other accounts.
SEc. 15. The tribunal transacting county business may at any
time, for good cause, remove the superintendent and appoint another
to fill the vacancy.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXVII.
PRACTICE AT LA.W•

.A.n Act to regulate practice at law.

I. Of the commencement of suits, and the service and return of process and notices.
II. Of proceedings by and against infants.
III. Of pleadings, interlocutory judgments and assessmentP
of damages.
IV. Of trials and their incidents.
V. Of the abatement of suits, and their revival; of consolidating and referring actions.
VI. Of amending pleadings and proceedings.
VII. Of new trials, arrests of judgment, final judgments, and
miscellaneous provisions.

ARTICLE

ARTICLE I.
Of the commencement of suits, and the service and return of process and notices.

§

§ 8. Defendant in attachment having
l. How suits at law may be instituted.
property in several counties, writs
2. Declaration to be filed before writ ismay issue to each.
sues.
9. Original writ shall be a summons, un3. Writ to be annexed to declaration or
copy thereof, and delivered to ofless, &c.
10. Summons, how executed.
ficer.
11. Refusal to hear or receive a copy,
4. Date of writ ; when returnable to
deemed a sufficient service.
first, when to second term.
12. Officer to make return of writs, how.
5. Suits by summons, in what cases, and
13. By whom notice may be served in the
where brought.
commencement or progress of suits.
6. Suits by attachment, and where
brought.
·
14. How served.
7. Defendants in different counties, suits
may be brought in either.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Suits at law may be instituted in courts of record, except
when the statute law of this Territory otherwise provides, either
first, by filing in the office of the clerk a declaration setting forth the
plaintiff's cause of action, and by the voluntary appearance of the adverse party thereto ; or, second, by filing such declaration in such of~
fice, and suing out thereon a writ of summons against the person, or
of attachment against the prorerty of the defendant.
SEc. 2. No such original writ shall be issued until the declaration
be filed in the clerk's office.
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SEc. 3. The writ, when issued, shall be endorsed upon, or annexed
· to the declaration, or a copy thereof; and the declaration, or a copy
thereof, together with the writ, shall be delivered to the officer charged
with the execution of the same.*
SEc. 4. Every such original writ shall be dated on the day it is issued,
and shall be made returnable on the first day of the next term thereafter; but if the first day of such term be within fifteen days thereafter'
then such writ shall be made returnable on the first day of the second
term.
SEc. 5. Suits instituted by summons shall be brought, first, when
the defendant is a resident of the Territory, either in the county within which the defendant resides. or in the county within which the
plaintiff resides, and the defendant may be found ; or, second, when
the defendant is a non-resident of this Territory, in any county with:in which the defendant may be found.
SEc. 6. Suits commenced by attachment against the property of a
person, shall be brought in the county in which such property may
be found.
SEc. 7. When there are several defendants in a suit instituted by
summons, and they reside in different counties) the suit may be
brought in any such county, and a separate writ may be issued to
each county against such of the defendants as reside therein.
SEc. 8. When a defendant in a suit instituted by attachment has
property in several counties, separate writs may be issued to every
such county, and every such writ shall be endorsed upon or annexed
to a copy of the declaration.
SEc. 9. The original writ, in all cases where it is not otherwise provided by law, shall be a summons, which shall command the officer
to be charged with the execution thereof, to summon the defendant
to appear in court, on the return day of the writ, and at a place to be
specified in such writ, to answer the complaint of the plaintiff. t
SEc. 10. A summons shall be executed either, .first, by reading the
declaration and writ to the defendant; or, second, by delivering to
him a copy of the declaration and writ; or, third, by leaving a copy
of the declaration and writ at his usual place of abode, with some
white person of the family over the age of fifteen years.t
SEc. 11. In all cases when the defendant shall refuse to hear such
writ and declaration read, or to receive a copy thereof, the offer of the
officer to read the same, or to deliver a copy thereof, and such refusal,
shall be a sufficient service of such writ.
SEc. 12. Every officer to whom any writ shall be delivered to be
executed, shall make return thereof in writing, and shall sign his
name to such return.
o A variance between the declaration and the writ cannot be taken advantage of by a
motion to quash; Jones vs. Coxe, ei al., 7 Missouri Rep., 173; Freeman and Snowden VII.
Camden, 7 Missouri Rep., 298.
t An original writ, requiring the defendant to appear before the judge of the circuit
court, &c., to answer the demand, instead of to appear in court, &c., to answer the complaint of the plaintiff, is sufficient; Payne vs. Collier and Pettus, 6 Missouri Rep., 321.
t If notice of a writ be served by leaving a copy, it must appear to have been left with
a white person of the family; Dobbins vs. Thompson, 4 Missouri Rep., 118; vide S1Jencer
vs. Meder, 5 Missouri Rep., 458; Atwood vs. Reyburn, 5 Missouri Rep., 533.
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SEc. 13. Whenever, in the commencement or progress of any suit,
it shall be necessary to serve any notice, such notice may be served,
either, first, by an officer authorized by law to serve any original process of the court in which suit is to be brought or may be pending;
or, second, by any person who would be a competent witness upon the
trial of such suit.
SEc. 14. Every such notice may be served in like manner as a writ
of summons, and the return of such service when made by an officer,
or when made by a person other than an officer, and verified by the
affidavit of such person, shall be received as evidence of the facts
therein stated, subject to be repelled by contrary proof.

ARTICLE II.

Qf proceedings by and aga·inst infants.
§

l. Suits by infants, how commenced and §

2,
3.
4.
5.

prosecuted.
Next friend, by whom to be appointed.
To be made on petition of infant, and
when written consent of person appointed.
Next friend to give bond, if required
by officer ; its condition.
Bond to be delivered to officer, and
filed with the clerk, before appointment of next friend shall be
made.

6. Petition for next friend, his consent
and order of appointment to be
filed.
7. Guardian or next friend responsible
for costs.
8. Suits against infants not to proceed
till guardian be appointed.
9. How and by whom appointed.
10. Defendant failing to procure appointment of guardian, shall appoint one.
11. Guardian not liable for costs, unless,
&c.

SECTION 1. Suits by infants may be commenced and prosecuted either,
first, by the guardian of such infant; or, second, by a next friend ap-

pointed for him in such suit.*
SEc. 2. The appointment of such next friend shall be made by the
court in which the suit is intended to be brought, or by a judge or
clerk thereof.
SEc. 3. It shall be made on the petition in writing of such infant,
and the written consent of the person proposed to be next friend to
such infant, acknowledged before or proved to the court or officer
making the appointment.
SEc. 4. Before any person shall be appointed next friend for an
infant, in any suit to recover any personal property, debt, or damage,
he shall, if requil'ed by the officer to whom application for such appointment shall be made, execute a bond to such infant in double the
amount claimed in such suit, with such securities as shall be approved
(~ An infant cannot appear by attorney, and if it appear by attorney, as well as next
friend, it will be error. Every plaintiff and defendant will be taken to be of full age till
the point is made and evidence heard, and a judgment against an infant will be good
until reversed; Jeffrie vs. Robideaux, 3 Missouri Rep., 33; but see section 7, of article
6, of this act, 7th subdivision. The refusal to dismiss a cause from the docket because
there was no evidence to prove that the person styling himself next friend was such, after
pleading to the merits, is no ground of error; Montgomery vs. D'Lashmutt & Tipton, 1
Missouri Rep., 446.
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by such officer, conditioned that such next friend shall account to such
infant for all money or property which may be recovered in such suit.
SEc. 5. Such bond shall be delivered to such officer before the appointment shall be made, and shall be filed in the office of the clerk
of the court in which the suit is to be brought.
SEc. 6. The petition for the appointment of next friend, the written
consent of the person proposed to be next friend, and the order of the
appointment, shall be filed in the office of the clerk of the court where
the suit is proposed to be brought, before any proceedings shal] be had
in the cause.
SEc. 7. The guardian or next friend of any infant, who commenced
or prosecuted a suit, shall be responsible for the costs thereof.
SEc. 8. After the commencement of a suit against an infant defendant, and the service of process upon him, the suit shall not be prosecuted any further until a guardian for such infant be appointed.
SEc. 9. Such appointment shall be made upon the request of the
defendant, and on the written consent of any competent person proposed as guardian, by the court in which the suit is pending, or by a
judge thereof in vacation, and shall be filed in the office of the clerk
of the court before any plea by such infant shall be filed.
SEc. 10. If such infant defendant neglect, for one day after the first
day of the term at which he is bound to appear to the suit) to procure
the appointment of a guardian to defend the suit, the court shall appoint some competent person to be guardiau for such infant in the
defence of such suit.
SEc. 11. No person appointed guardian for the purpose of defending
a suit against an infant, shall be liable for the costs of such suit, unless
specially charged by the order of the court for some personal misconduct in such cause.

ARTICLE III.
Of pleadings, interlxutory fudgments and assessments of damages.

§

1. Defendant served with process fifteen I §
days before return day, shall appear, &c. ; ifless than fifteen days,
when to appear.
2. Several defendants, some served with
process ·fifteen days before return
day, and others not, how to proceed.
3. Suit shall not be delayed longer than
one term to bring in others, without consent.
4. No essoin or wager of law allowed, &c.
5. Parties may prosecute in person or by
attorney.
6. Warrant of attorney not necessary,
except, &c.
7. Pleadings to be signed, time of filing
endorsed; and if filed in term, a
minute shall be made thereof.
8. Pleas in abatement to be on oath.

9. Pleas, when to be filed.
10. Replications to be filed within 30 days.
11. Subsequent pleadings, when to be
filed.
12. Pleadings filed in vacation, copies to
be served.
13. Similiters and joinders in demurrer
may be filed at any time.
14:. Court may extend the time for filing
pleadings.
15. Person not to be prejudiced by ancient terms and forms of pleading.
16. No demurrer sustained, if pleading
be sufficient in substance.
17. Duplicity, or want of profert when
necessary, a substantial objection.
18. Demurrers may be joint and several;
and sustained as to part of the
pleadings and overruled as to the
residue.
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§ 19. Pleas in abatement, dilatory pleas § 31. Also in actions against other persons
20.
21.
22.
23.
24.

25.
26.

27.
28.
29.
30.

and demurrers, when to be determined.
Party having cause of action against
several, may sue all or part.
Plaintiff in actions on contract not to
be non-suited for failing to prove
that all the defendants are parties.
Suit may be maintained on lost instrument ; excuse for want of profert to be alleged, &c.
Profert shall be made and oyer given.
Action of debt for money received
contrary to any statute, what allegations sufficient in the declaration.
Assumpsit for money received contrary to any statute, what allegations
sufficient in the declaration.
Trover or detinue for property received contrary to statute, what
sufficient to set forth in the declaration.
How a defendant may plead.
Executors or administrators not personally liable, by reason of pleading a false plea.
Payment maybe pleaded in bar, when.
In actions against public officers, &c.,
general issue may be pleaded, and
special matter given in evidence.

assisting such officers.
32. Pleadings in defence in actions against
persons for acts done by authority
of any statute.
33. Replication that defendant acted without authority of any statute.
34. On trial, the whole matter to he
given in evidence.
35. ·when court may allow replication
and rejoinder of several matters.
36. Failing to file pleadings within the
legal time, interlocutory judgment,
by default, to be given.
37. Such judgment may be set aside for
good cause.
38. Plaintiff failing to reply, &c., judgment of non pros. to be given.
39. Such judgment may be set aside.
40. Several defendants, and some appear
and plead, and others make default ; proceedings.
41. Interlocutory judgment by default,
nil dicit, &c., shall be made final if
demand be liquidated.
42. In other cases of interlocutory judgments, writ of inquiry of damages
shall be awarded, at what term.

SECTION 1. Every defendant served with process* fifteen days
before the return day thereof shall appeart to the suit at the return
term of the writ; and when such process shall be served less than
fifteen days, he shall appear at the term next after the return term of
such writ.
SEc. 2. When there are several defendants ip a suit, and some of
them are served with the process fifteen days before the return day
thereof, and others of them are not served, or not in due time, the
plaintiff may discontinue as to all not served, or not served in due
time, and proceed against those who are bound to appear; or he may
continue the suit until the next term, and take new process against
those that are not served.
SEc. 3. But at such second term the suit shall proceed against all
who shall have been served in due time, and no further delay shall be
allowed to bring in the others, unless all that appear shall consent to
such delay.
SEc. 4. No essoin or wager of law shall be allowed, nor shall any
suit be deferred or delayed by reason of non-age of any of the parties.
0

The want of service of a writ is cured by appearance and defence ; Griffin and Kinote
It is error to
enter judgment against a party who has not been served with process, and does not answer to the action; Bascom impleaded with Mylius vs. Young, 7 Missouri Rep., 1. A
judgment rendered against a party who had no notice of the proceedings, is utterly void;
Smith vs. Ross & Strong, 7 Missouri Rep., 403; vide Whiting & Williams vs. Budd, 5 Missouri Rep., 44:3.
t Bartlett vs. McDaniel, 3 Missouri Rep., 55; Barnett and Ivers vs. Lynch, ib., 369.
vs. Samuel, 6 Missouri Rep., 50 ; vide Lutes & Dulany vs. Perkins, ib. , 57.
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SEc. 5. Parties may prosecute and defend their own suits in proper
person, or by an attorney or counsellor of the court.
SEc. 6. It shall not be necessary to file any warrant of attorney to
appear in any court for either party to an action brought therein,
except in cases where it shall be specially required by law.*
SEc. 7. Every declaration and other pleadings shall be signed by
the party or his attorney, and the clerk shall endorse thereon the day
upon which it shall be filed, and, if filed in term, shall make an entry
thereof upon the minutes.
SEc. 8. No plea in abatement, or other dilatory plea not involving
the merits of the action, shall be received, unless it be verified by the
affidavit of the party offering the same, or some other credible person.
SEc. 9. Every plea to the merits of the action shall be filed on or
before the sixth day of the term at which the party pleading the same
is bound to appear, if the term shall so long continue; and if not,
then before the end of such term. t
SEc. 10. Replications shall be filed within thirty days after the
commencement of the term at which the defendant is bound to appear.t
SEc. 11. All subsequent pleadings shall be filed within such time
and in such manner as shall be prescribed by the rules of practice of
the court.§
SEc. 12. A copy of every replication and subsequent pleading :filed
in vacation shall, within fifteen days after the filing thereof, be served
on the adverse party or his attorney.
SEc. 13. Similiters and joinders in demurrer may be :filed at any
time, and without serving a copy thereof upon the adverse party or
his attorney .11
SEc. 14. The courts, upon good cause shown, and for the furtherance of justice) may extend the time prescribed in this act for filing
any pleading, upon such terms as shall be just. 1
SEc. 15. No person shall be prejudiced by the ancient terms and
forms of pleading, so that the matter fully appear in the process,
declaration, or other pleading.
o A snit instituted without any authority from the person in whose name it is conducted, should be dismissed ; and upon a suitable suggestion of facts, the attorney will
be required to show some authority, either verbal or written, for conducting the suit:
Keith vs. Wilson, 6 Missouri Rep., 436.
t Whiting and Williams vs. Budd, 5 Missouri Rep., 443; Cave & Morris VB. Hallt administrator, 5 Missouri Rep., 59.
t Dempsey vs. Harrison & Glasgow, 4 Missouri Rep., 267. Action of trespass, defendants
pleaded severally liberum tenementum, and jointly, the same plea as to one, and license as
to the other ; plaintiff inadvertently failed to reply to the last plea in teTm time, and at
the next term judgment was enteTed fOT defendants ; held, that as the last plea Tequired
two replications, which could not be filed without leave of the court, and especially as
the plea was unnecessary, the court should have permitted the plaintiff to reply at the
subsequent term. Matthew vs. Boas & Murphy, 6 Missouri Rep., 597. When replications are not filed within the time prescribed by the statute, and no objections are made
to the filing of them after that time, and no motion made for a judgment of non pros.,
after verdict for plaintiff, it is too late to raise the objection; Magehan vs. Orme &
Speers, 7 Missouri Rep., 4; vide Buford, administrator, vs. Byrd, 8 Missouri Rep., 240.
§ Bates vs. Hinton, 4 Missouri Rep., 78.
II Hubble vs. Patterson, 1 Missouri Rep., 392.
~ The failure of a defendant to serve the plaintiff with a copy of his pleas, (in pursuance of an agreement giving defendant further time to plead,) is waived by the plaintiff
·pleading over; Cave and Morris vs. Hall, administrator 1 5 Missouri Rep., 59.

PRACTICE AT LAW.

473

SEc. 16. No demurrer shall be sustained, when offered either by
plaintiff or defendant to any part of the pleadings, if the statement
contained in such pleadings substantially apprize the adverse party of
the point or points intended to be relied on, and amount to a substantial cause of action or defence.
SEc. 17. Duplicity, or want of profert when necessary, is a substantial objection to the declaration or other pleadings.
SEc. 18. Demurrers may be joint and several, and may be sustained
as to a part of the pleadings demurred to, and overruled as to the
residue, according to the circumstances of the case, with like effect
and in all respects as if a separate demurrer had been :filed to each
pleading so demurred to.*
SEc. 19. All pleas in abatement, and other dilatory pleas not involving the merits of the cause, and all demurrers, shall be determined during the term at which they are :filed; and when :filed in
vacation, shall be determined at the term next after the filing thereof. t
SEc. 20. Every person that shall have a cause of action against
several persons, and be entitled by law to only one satisfaction therefor, may bring suit thereon jointly against all or as many of the persons liable as he may think proper. t
SEc. 21. In all actions founded on contract, and instituted against
several defendants, the plaintiff shall not be non-suited by reason of
his failure to prove that all the defendants are parties to the contract,
but may have judgment against such of them as he shall prove to be
parties thereto.§
SEc. 22. An action at law may be maintained on any instrument of
G Risher vs. Thomas, 1 Missouri Rep., 739; Dempsey vs. Glasgow & Harrison, 4 Missouri
Rep., 270; 'vide Marshal vs Bouldin, 8 Missouri Rep., 244.
t The usual practice is to determine demurrers during the term at which they are filed,
though they are sometimes continued by consent; and in a case, Risher vs. Thomas, cited
and approved in Dempsey vs. Glasgow & Harrison, supra, where a demurrer to two pleas
had been continued, and at the next subsequent term the plaintiff withdrew it a,s to one of
the pleas, and filed a replication, (see section 1, article 4, of this act,) the supreme court
held that the defendant was entitled to a continuance, as a matter of course ; and the
same practice prevails, whether a demurrer is continued or not, in Cc'tses where the demurrer is filed at the trial term, as in cases ef petition in debt, where there has been tt personal
service ofprocess, and in common law actions on bonds, bills and notes, where there has
been personal service twenty days before the return day. 'fhe general practice in regard
to demurrers, whether general or special, is understood to be, that when a demurrer is
sustained, the party to whose pleadings it is sustained, asks leave, before judgment is entered on the demurrer, to amend, which generally is granted of course, and which, in
effect, arrests the judgment upon the demurrer. And when the demurrer is overruled,
the party demurring asks leave, before judgment is entered, to withdraw his demurrer,
and plead, reply, or rejoin, as the case may require, which is generally granted of course;
see section 1, article 6, of this act.
:j: A judgment against one of two several obligors, without satisfaction, is no bar to an
action against the other; Armstrong vs. Prewett, 5 Missouri Rep., 4 7 6.
§ This section is the subRtance of the first section of an act passed on the 13th Feb.,
1839, by the Missouri legislature, and the supreme court held, in reference to that enactment,
(Campbell & Mason vs. Hood, 6 Missouri Rep., 211) that, if a plaintiff includes a person in
his suit, whether ex contractu or ex delicto, against whom there is no evidence, the court may
direct the jury to find a verdict as to such person, and he may then be used as a witness.
But there must be an entire want of testimony to justify the court in allowing a party
this privilege; vide Brown vs. Pearson, 8 Missouri Rep., 159. This section is applicable to
suits against partners, when a note has been executed by one in the name of the firm,
without the express or implied authority ofthe other; Finney vs. Allen, 7 Missouri Rep.,
41Q.
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writing, notwithstanding it may be lost or destroyed ; and, in every
such action, no profert of such instrument shall be required, but the
party shall allege the loss or destruction as an excuse for the want of
profert; and every such allegation shall be considered a material averment in the case of such party.*
SEc. 23. vVhen any declaration or other pleading shall be founded
upon any instrument of writing charged to have been executed by the
other party, or his testator or intestate, or other person represented
by such party) and not therein alleged to be lost or destroyed, profert
therefor shall be made and oyer given. t
SEc. 24. In an action for debt, brought to recover any money received by any person contrary to the provisions of any statute, it shall
be sufficient for the plaintiff, without setting forth the special matter,
to allege in his declaration that the defendant is, or that his testator
or intestate was, indebted to the plaintiff, according to the provisions
of such statute, naming the subject-matter thereof, or referring to the
statute in some general terms.
SEc. 25. If an action of assumpsit be brought for money received
contrary to the provisions of any statute, it shall be sufficient for the
plaintiff, without setting forth the special matter, to allege, in his
declaration, that the same was received contrary to the provisions of
such statute, referring to the same as prescribed in the last section.
SEc. 26. If any action of trover or detinue be brought for any property received contrary to the provisions of any statute, it shall be sufficient for the plaintiff to set forth in his declaration that such property was converted by the defendant, or his testator or intestate, or is
unlawfully detained by the defendant, contrary to the provisions of
such statute, referring to the same as prescribed in the two preceding
sections.
SEc. 27. The defendant) in any action, may plead as many several
pleas as he shall think necessary for his defence, subject to the power
of the court to compel him to elect by which plea he will abide, in
cases where he may plead inconsistent pleas.
SEc. 28. Persons sued as executors or administrators, and JlS sureties
of executors or administrators, shall not be made personally liable in
any action, nor shall persons sued as executors of their own wrong
be made liable to a greater extent than they otherwise would be, by
reason of any such executor or administrator having pleaded any false
plea.
SEc. 29. When any action shall be brought upon a bond, or upon
a judgment, or when a scire facias is brought upon a judgment, the
defendant may plead payment of the amount due upon such bond or
ju<igment, in bar of such action or writ. t
SEc. 30. In every action brought against any public officer of this
Territory, or against any person specially appointed, according to law,
tl See section 1, article 1, of the act to regulate practice in courts of chancery; and
also Miller and others vs. Wells, 5 Missouri Rep., 10.
t Vide Kearney vs. Woodson & Trigg, administrators, 4 Missouri Rep., 114; also 111Iissouri Rep., 502, 356 ; Fields vs. Hunter, 8 Missouri Rep., 128.
t A party cannot plead any matter to a scire facias on a judgment, which he might
have pleaded to the original action; Watkins vs. the State, 7 Missouri Rep., 334.
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to execute the duties of any such public officer, for or concerning any
act done by such officer or person by virtue of his office or appointment, the defendant may plead the general issue, and give the special
matter in evidence.
SEc. 31. In every action brought against any other person, who, by
the command of such officer or person, or in their aid and assistance,
does anything touching the duties of such office or appointment, the
defendant may plead the general issue, and give the special matter in
evidence.
SEc. 32. In every action brought against any person for any act
done by authority of any statute of this Territory, the defendant may
plead not guilty, or may make justification of the act done, alleging
therein that the same was done by the authority of such statute, naming
the subject-matter thereof, or referring thereto in some other manner
with convenient certainty, without expressing any matter contained
in such statute.
SEc. 33. To every such plea the plaintiff may reply, that the defendant did the act complained of without authority of any statute of
this Territory.
SEc. 34. Upon the trial of any issue so joined, the whole matter
may be given in evidence by both parties.
SEc. 35. Whenever it shall become necessary to the attainment of
justice, to allow a plaintiff to reply several matters to a plea of the
defendant,* or to allow a defendant to rejoin several matters to the
replication of a plaintiff, the court in which the action shall be pending, on the application of the party desiring to reply or rejoin, may
allow the same to be done.
SEc. 36. If the defendant shall fail to file his plea or other pleading
within the time prescribed by law or the rules of practice of the court,
and serve a copy thereof upon the adverse party, or his attorney when
the same is required, an interlocutory judgment shall be given against
him by default. t
SEc. 37. Such judgment may, for good cause shown, be set aside at
any time before the damages are assessed, upon such terms as shall be
just.t
Vide Matthews vs. Boas & Murphy, 6 Missouri Rep., 597.
Hanley vs. Dewes, 1 Missouri Rep., 16; Hickman vs. Barnes, 1 Missouri Rep., 156.
Error in taking judgment by default before the time of pleading expires is not cured by
opening the judgment on the motion of the plaintiff, unless the defendant has notice
thereof; Currin vs. Ross & Glasgow, 2 Missouri Rep., 203; Dempsey vs. Harrison & Glasgow, 4 Missouri Rep., 267. Where pleas have been put in, and issue joined, the court
cannot give a judgment by default; the judgment should be on the finding of the issues;
Elliott vs. Leake, 4: Missouri Rep., 540.
t In an affidavit to set aside a judgment by default, the defendant should state that he
has, or that he believes he has merits ; Barry vs. Johnson, 3 Missouri Rep., 372 ; but see
Elliott vs. Leake, 4: Missouri Rep., 5±0, where it is said that such an affidavit should contain a positive averment of merits. Something more than an affidavit of merits is necessary to authorize the circuit court to set aside a judgment by default. The "good cause••
required to be shown, must not only be a meritorious defence, but the exercise of all due
diligence by the party; Green vs. Goodloe, 7 Missouri Rep., 25; vide also 'Veimer vs. Morris, 7 Missouri llcp., 6, and Lecompte and wife vs. Wash, 4 Missouri Rep., 557. An affidavit, on motion to set aside a judgment by default, stating that the defendant was advised, &c., without stating that he was advised by his counsel, is insufficient ; Lecompte
vs. Wash, supra; vide Hickman vs. Barnes, 1 Missouri Rep, 156, and Boisse vs. Langham,
1 Missouri Rep., 572.
t\

t
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SEc. 38. If the plaintiff shall fail to file his replication, or other
pleading, within the time prescribed by law, or the rules of practice
of the court, and to serve the adverse party or his attorney wjth a
copy thereof, when the same is required, judgment of non pros. shall
be given against him.*
SEc. 39. Such judgment may, for good cause shown, be set aside at
any time during the term at which it shall be given, upon such terms
as shall be just.
SEc. 40. When there are several defendants in a suit, and some of
them appear and plead, and others make default, an interlocutory
judgment, by default, may be entered against such as make default,
and the cause may proceed against the others ; but only one final
judgment shall be given in the action.
SEc. 41. Whenever an interlocutory judgment shall be rendered for
the plaintiff, by default, by nil dicit, by confession, or upon demurrer,
in any suit founded upon any instrument of writing, and the demand
is ascertained by such instrument, the court shall assess the damages,
and final judgment shall be given thereon. t
.SEc. 42. But in all other cases of such interlocutory judgment, the
damages shall be assessed by a jury impanneled in the court for that
purpose, and every such inquiry of damages shall be made at the
term next after the term in which such interlocutory judgment shall
be rendered, unless the court direct it to be made at the same term.

ARTICLE IV.
Of trials and their incidents.

§

1. When there are several issues of law
notice of set-off be stricken out,
and fact, issues of law to be first
and barred of his defence relating
determined.
to such books, papers, &c.
2. Causes to be continued at first term; § 11. Power of court in such cases limited
to be determined at second term.
to the remedies provided by this
3. Court may continue causes, when and
act.
upon what terms.
12. Discovery, as in equity, may be had
4. Application for continuance to be acby either party.
companied by affidavit.
13. Discovery, how applied for.
5. On second application, affidavit must
14. Order for discovery, when to be made.
state the facts, &c.
15. Suit may be stayed till order be com6. If affidavit refuse to set forth facts, or
plied with or vacated.
opposite party to admit them, no
16. Petition and order to answer shall
continuance allowed.
be filed and served on adverse
7. Power of courts to compel the proparty.
duction of books, papers, and docu17. Proceedings shall be as in a court of
ments.
equity.
8. Proceedings to entitle a party to an
18 . .Answer to the evidence ; effect thereorder for such production.
of.
19. If paTty refuse to answer, petition
9. For what reasons such order may be
vacated.
shall be taken as confessed, and
10. PaTty neglecting to obey such order,
the facts stated given in evidence.
may be non-suited, his plea and

;::: Matthews vs. Boas & Murphy, 6 Missouri Rep., 586.
Dent vs. Morrison, 1 Missouri Rep., 130 ; McCutchen vs. Batterton, 1 Missouri Rep.,
342 ; Maupin vs. Triplett, 5 Missouri Rep., 422.

t
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§ 20. All issues of fact shall be tried either § 30. Affidavits to be deposited with the
by the court, by a jury, or by refeclerks
rees; when, &c.
31. Court, on appeal or writ of error, to
21. Imperfect counts in a declaration,
admit as part of the record the bill
may, on motion, be stricken out.
of exceptions thus taken.
22. On such motion, what objections
32. Truth of such bill to be tried by the
valid.
affidavits required by this act.
23. Instrument of writing on which suit
33. Non-suit not allowed after the case
is founded, to be received in eviis submitted to a jury or the court.
dence, unless denied on oath.
34. Where a party is permitteu to prove
24:. Last section not to apply to persons
loss of instrument, by his own
acting in a fiduciary capacity.
oath, &c., adverse party may be
25. Bills of exception, how taken.
examined.
26. Court refusing to sign, to certify , 35. If negotiable note or bill of exchange
cause of refusal.
be lost, parol or other evidence of
27. May be assigned by three by-standers
the contents thereof may be given,
if the court refuse.
and party may recover.
28. Bill of exceptions shall form a part of
36. Bond and security to be given to enthe record.
title the party to such recovery ;
29. If court refuse to permit bill signed
condition of bond.
by by-standers to be filed, affidavits to be taken.
SECTION 1. When there are several issues of law and of fact. in any
suit, t.he issues of law shall be first determined.*
SEc. 2. Every suit that shall not be otherwise disposed of according
to law, shall be continued at the term at which the defendant is bound
to appear, until the next term thereafter~ and at such second term
every such suit shall be determined. t
SEc. 3. Every court of record, in which any suit is pending) may
at any term, for good cause shown, continue such suit until the next
term, or any subsequent term ; and every continuance granted upon
the application of either party, shall be at the cost of such party, unless otherwise ordered by the court. t
;:; When there is a special demurrer, and a plea of payment to the dechtration, the demurrer must be disposed of before juclgment between the parties ; and a judgment for
the plaintiffs, when there is a plea of payment without a replication, is erroneous ; Menefee vs. D'Lashmut & Starling, 1 Missouri Rep., 258 ; vide Ellis vs. Loumier et al., 1 Missouri Rep., 260; the State vs. Gathier & Pearce, 1 Missouri Rep., 501. When a demurrer was ftlcd to the declaration, but no judgment entered on the demurrer, and issue afterwards joined on a plea to the action, the supreme court will presume that the defendant withdrew his demurrer; Sweeny vs. Willing, 6 Missouri Rep., 174:. The rule that
when a demurrer is overruled, and not "\>\-ithdrawn, it remains on the record a confession
of the facts set forth in the pleading demurred to, does not apply where the court does
not give judgment on the demurrer, but suffers the parties to go before a jury on issues
made up under the direction of the court; such subsequent action of the court amounts
to an implied withdrawal of the demurrer ; Dickey et al. vs. Malichi, 6 Missouri Rep, 178.
t A scire facias is a suit within the meaning of this section, and judgment cannot be
rendered on it until the next term after the one at which the defendant is bound to appear; Milsap vs. Wildham, 5 Missouri Rep., 4:25.
~When a party uses due diligence to procure testimony, and fails, and the court refuses a continuance, the supreme court will, for that cause, reverse the judgment ; McLane vs. Harris, 1 Missouri Rep., 700; Riggs vs. Fenton, 3 Missouri Rep., 28; Moore &
Porter vs. McCulloch, 6 Missouri Rep., 4:44. When a demurrer is withdrawn at the trial
term, and a replication filed, the other party is entitled to a continuance, and it is error
to refuse; Risher vs. Thomas, 1 Missouri Rep., 739; vide Dempsey vs. Glasgow & Harril>On, 4 Missouri Rep., 267. The issuing of attachment against a witness is not a ground
for continuance, unless it is made to appear that the witness cannot be procured until
the next term ; English vs. Mullanphy, 1 Missouri Rep., 780. The filing of a counter
affidavit, in an application for a continuance, is a matter on which the law is silent, and
is a matter of practice to be regulated by the circuit court; Riggs vs. Fenton, 3 Missouri
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SEc. 4. Every application by a party for the continuance of a cause
shall be accompanied by his affidavit, or the affidavit of some other
credible person, setting forth the facts upon which the application is
founded.
SEc. 5. vVhenever either party to an action shall make a second
application for a continuance thereof on account of the absence of a
material wjtness, the affidavit shall set forth the name of the witness,
and the facts he is expected to prove, if the court require it.
SEc. 6. If the affiant shall fail or refuse to set forth such facts when
thereto required, or if the opposite party shall admit the truth of the
facts when disclosed, and agree that they be received in evidence, the
court shall refuse to continue the cause.
SEc. 7. Every court shall have power to compel any party to a suit
pending therein to produce any books, papers, and documents in his
possession or power, relating to the merits of any such suit, or any
defence therein.*
SEc. 8. To entitle a party to the production of such books, papers,
and documents, he shall present a petition, verified by the affidavit of
himself, or some other credible person, to the court, or to the judge
thereof in vacation, upon which an order may be granted by such court
or officer, for t.he production of such books, papers, and documents, or
that the party show cause why the prayer of the petition should not
be granted.
SEc. 9. Every such order may be vacated by the court or officer
granting the same, .first, upon satisfactory evidence that it ought not
to have been granted; second, upon the party required to produce the
books, papers, and documents, denying on oath the possession or control thereof.
SEc. 10. If the party neglect to obey such order for the production
of books, papers, and documents, within such time as the court or
judge shall prescribe for that purpose, the court may non-s1:it him,
or strike out any plea or motion of set-off, or debar him from any particular defence in relation to which such books, papers, and documents
were required to be produced.
SEc. 11. The power of the court to compel such production of books,
papers, and documents shall be confined to the remedies herein provided, and shall not authorize any other proceedings against the person or property of the party refusing to comply with the order of the
court or judge.
SEc. 12. Either party to a suit, in any court of record, shall be
entitled to a discovery from the other party of all matters material to
the issue, in all cases where the same party would be, by the rules of
Rep., 28. A motion for a continuance is addressed to the sound discretion of the court,
and the court will be h eld to have exercised that discretion soundly, unless it appear othwise from the record ; Scogin vs. Hudspeth, 3 Missouri Rep., 123 ; Steel vs. McCutcheon,
5 Missouri Itep., 522 ; Pratt vs. Itogers, 5 Missouri Itep., 51; Kizer et aZ. vs. Wikes, 5
Missouri Itcp., 519; vide Jones vs. Ooze et al., 7 Missouri Rep., 173; Sumner vs. Whitley,
1 Missouri Hop., 708.
~ When, from the very nature of the case, the defendant has notice that the plaintifi
intends to charge him with the possession of an instrument, no further notice to produce
is necessary; Hart vs. Robinett, 5 Missouri Rep., 11.

PRACTICE AT LAW.

479

equity, entitled to the same discovery in a court of equity in aid of
such suit.*
SEc. 13. To entitle a party to such discovery, he shall present a
petition, verified by the affidavit of himself, or some other credible
· person, to the court, or to a judge thereof in vacation, setting forth
the matter upon which his claim to the discovery is founded, the facts
sought to be discovered, and such interrogatories in relation thereto,
as he shall think necessary to exhibit in order to attain a full discovery.
SEc. 14. The court, or any judge thereof in vacation, may, upon
such petition, grant an order, requiring the party from whom the
discovery is sought to answer the interrogatories exhibited in the
petition, or such of them as it shall appear to the court or officer ought
to be answered, or that he show good cause in court why he should
not answer the same. t
SEc. 15. Such court or officer may further order the trial of the suit
to be stayed until the order be complied with or vacated.
SEc. 16. The petition and order to answer shall be filed in the office
of the clerk of the court, and a copy thereof served on the other party
or his attorney.
SEc. 17. The same proceedings shall be had on the petition, and the
court may exercise the same powers therein as would be had or might
be exercised in a court of equity on a bill for a discovery in aid of a
suit at law.
SEc. 18. The answer of the party to the interrogatories shall be
evidence on the trial of the suit, in the same manner and with like
effect as an answer to a bill in equity for discovery. t
SEc. 19. If the party shall neglect or refuse to answer the interrogatories, and the petition shall, according to the course of proceeding
in equity, be finally taken for confessed, the facts stated in the petition
and therein sought to be discovered may be given in evidence upon the
trial as facts admitted by the party from whom the discovery is sought.
SEc. 20. All issues of fact joined in any suit in any court of record
shall be tried either by the court, by a jury, or by referees: F~irst,
the trial shall be by the court when either party shall demand a trial
by jury, and the cause is not referred ; second, it shall be by jury
when neither party shall dewand such trial, and the cause is not referred; third, it shall be by referees when the court is authorized
to refer the trial, and shall have referred it accordingly.§
SEc. 21. When there are several counts in a declaration, and one or
more of them shall be imperfect, the plaintiff, at any time before the
jury is sworn or the trial submitted to the court, may move the court;
upon reasonable notice to the adverse party, to strike out such imperfect counts.
o Vide Story's Equity Pleadings, 252 to 263 inclusive, 2d edition; Smith vs. Anthony,
5 Missouri Rep., 505 ; Atwood vs. Reyburn, 5 Missouri Rep., 555 ; Price vs. Cannon, 3 Missouri Rep., 453; Dempsey vs. Harrison & Glasgow, 4 Missouri Rep., 267.
t Vide Wilson, administrator, vs. Woodruff, 5 Missouri Rep., 40.
t Buckner vs. Armour, 1 Missouri Rep., 534; Yancy vs. Trammel, 3 Missouri Rep., 306;
vide also section 30, article 2, of the act to regulate practice in courts of chancery.
§See the act concerning arbitrations and references, and section 24, article 5, of this

act.
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BEe. 22. Upon such motion no objection shall be valid that would
not be valid after a finding of the issue for the plaintiff.
SEc. 2.L When any declaration or other pleading shall be founded
upon any instrument of writing charged to have been executed by the
other party, and not alleged therein to be lost or destroyed,* such instrument shall be received in evidence, unless the party charged to
have executed the same deny the execution thereof by plea, verified
by affidavit. t
SEc. 24. The preceding section shall not be construed to authorize
any instrument of writing to be received in evidence in any suit
against an executor or administrator, or any other person representing the person charged to have executed such instrument.
SEc. 25. Whenever, in the progress of any trial, in any civil suit
depending in any cvurt of record, either party shall except to the
opinion of the court, and shall write his exception,t and pray the
court to allow and sign the same, the person or persons composing the
court, or the major part of them, shall, if such bill be true, sign th~
same.§
·
'" Sec section 23, article 3, of thi. act.
t Maupin vs. Triplett, 5 Missouri Rep., 422. In an action against the acceptor of a bill
of exchange, it is not necessary to prove his handwriting, unless it is denied by plea, verified by affidavit. ·warne VS. Anderson & Thompson, 7 Missouri Rep. , 46. But quere as ro
this, and sec sections 2 and 3 of the act concerning bills of exchange.
t Hill vs. Wilkins, 4 Missouri Rep., 86; Davidson vs. Peck, 4 Missouri Rep., 438; vide
Davis vs. Davis, 81\Iissouri Rep., 56. Where the evidence is not preserved in a bill of exceptions, the supreme court cannot determine whether the court below erred in refusing
to grant a new trial or not ; Searcy vs. Devine, 4 Missouri Rep., 626 ; Thomps<.n et al. v~.
Child, gami~;hcc, 6 l\Iissouri Rep., 162 ; Gale vs. Pearson, 6 Missour· Rep., 253. Where
plaintiff suffer~; non-suit, and makes no moti"n to set aside, and no bill of exception is
taken, the supreme court cannot undertake to reverse the decision of the court below ;
Robbins vs. Stephenson & Hord, 5 Missouri Rep., 105; Howell vs. Pitman, 5 Missouri
Rep., 246.; Atkinson vs. Lane, 7 Missouri Rep., 403. ·when a motion is made to set aside
the judgment of the court below, and grant a continuance because of certain facts set
forth in affidavits, the affidavits must be preserved in the bill of exceptions ; Pratt V3.
Rogers, 5 Missouri Rep., 51. Unless the bill of exceptions purports to recite the ·whole
evidence in a cause, the supreme court cannot say whether the court below should have
granted a new trial or not; Hughes vs. Ellison, 5 Missouri Rep., 110; Vaughn vs. Montgomery, ib., 529; Gamble vs. Hamilton, 7 Missouri Rep., 469. After the introduction of
a variety of proof on the part of plaintiff, defendant objected to the whole and saved his
exceptiom: in that form. Such a course is not legal ; but the objection should ue made to
such particular parts as defendant deemed exceptionable, and at the time they were respectively offered; Waldo vs. Russel, 5 Missouri Rep., 387. To entitle a party to the
benefit of objections to any proceeding in the circuit court, it should appear upon the
l'ecord that the same oujections were made in that court; Steamboat Thames vs. Erskine
& Gore, 7 Missouri Rep., 213. 'l'he evidence and proceedings in a cause cannot be reviewed in the supreme court unless they are preserved in a bill of exceptions; Crane V3.
Taylor, 7 Missouri Rep., 285, and cases there cited. The supreme court will presume the
circuit court decided correctly, unless the contrary appear from the facts and proceedings
preserved in the bill of exceptions; Ingram vs. The State, 7 Missouri Rep., 293.
§Vide the case of Withington vs. Young, 41\fissouri Rep., 564.
A motion for a new
trial was argued by briefs in writing before the judge of the St. Louis circuit court, whose
commission expired before the motion was decided, or a bill of exceptions signed. A bill
of exceptions was presented to his successor, with the affidavits of the witnesses sworn and
examined on the trial, stating the testimony given by them respectively. The latter
judge signed the bill of exceptions and afterwards refused, and on the motion of the
opposite party to strike the bill from the record- held that the latter judge had no right
to sign the bill of exceptions without the consent of the opposite party, as the statuto
requires that exceptions to the opinion of the court shall be taken in the progress of the
trial; Consaul vs. Lidell, 7 Missouri Rep., 250.
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SEC. 26. If they refuse io sign such bill on the account that it is
untrue, t.hey shall certify thereon, under their hands, the cause of
such refusal.
SEc. 27. If the judges refuse to sign any hill of exceptions, such
bill may be signed by three by-standers, who are respectable inhabitants of the Territory, and the court shall permit every such bill (if
the same be true) to be filed in court.
SEc. 28. Every bill signed by the judges, or by the by-standers,
and. filed in court, shall form a part of the record of the cause in which
it is filed.
SEc. 29. When the judges shall refuse to permit any bill of exceptions signed by the by-standers to be filed, and shall have certified
that it is untrue, either party in the suit may take affidavits, not exceeding five in number, in relation to its truth.
SEc. 30. Such affidavits shall be taken and deposited in the clerk's
office within five days after the trial of the cause, and on appeal, or
writ of error, copies of such affidavits shall be annexed to, aml form
a part of, the record of the cause.
SEc. 31. Every court to which an appeal or writ of error shall be
taken shall admit, as part of the record of the cause, every bill of exceptions taken therein upon its appearing satisfactorily to such court
that the truth of the case is fairly stated in such bill, that the same
was taken according to law, and that the court refused to permit such
bill to be filed.
SEc. 32. The truth of every such bill shall be tried by the affidavits
required by this act to ue taken and filed in the clerk's office.
SEc. 33. No plaintiff shall suffer a non-suit after the cause, upon a
hearing of the parties, shall have been finally submitted to a jury or
to the court, sitting to try the issue, for their decision.
SEc. 34. Whenever a party to a suit shall have been permitted to
prove, by his own oath, the loss of any instrument, in orcler to admit
other proof of the contents thereof, the adverse party may also be
examined by the court, on oath, to disprove such loss ancl to account
for such instrument.
SEc. 35. In any suit founded upon any negotiable promissory note
or bill of exchange, or in which such bill or note, if produced, might
be allowed as a set-off in the defence of any suit, if it appear on tho
trial that such note or bill was lost while it belonged to the party
claiming the amount due thereon, parol or other evidence of the rontents thereof may be given on such trial, and such party shall he entitled to recover the amount due thereon as if such note or bill had
been produced.
SEc. 3G. To entitle a party to such recovery, he, or some responsible person for him, shall execute a bond to the ad verse party, in a
penalty at least double the amount of such note or uill, with two
securities, to be approved by the court in which the trial shall be
had, conditioned to indemnify the ad verse party against all claims by
any other person on account of such note or bill, and against all costs
and expenses by reason of such claims.

Ex. Doc. 23--31
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ARTICLE V.

Of the abatement of suits and their revival j of consolidating and referring actions.

§ 1. If more than one plaintiff, and one § 13. Husband to be made co-defendant,
2.
3.
4.

5.

6.

7.
8.
9.

10.
11.
12.

dies before judgment, action shall
not abate.
Not to abate where there are two or
more defendants, and one dies.
Death shall be stated upon the record,
and the action proceed.
If but one plaintiff, and he die, action
not to abate, but may be continued, how.
If but one defendant, and he die,
suit not to abate, but may be continued by his legal representatives,
bow.
If party die after verdict, but before
judgment, proceedings.
Construction of the preceding section.
When executor or administrator die
or cease to act, suit not to abate.
Such suit may be continued by administrator de bonis non.
When executor's or administrator's
defendant die or cease to act, suit
not to abate.
Such suit may be continued against
administrator de bonis non.
Female plaintiff marrying before judgment, husband to be made co-plaintiff.

when.

14. Action by public officer, death or re15.
16.

17.
18.
19.

20.
21.
22.
23.
24.

signation not to abate the suit, if
cause of action survive, &c.
Orders for introducing co-plaintiff or
co-defendant, how made.
Orders for the purpose of substituting
parties in place of the original parties, how made.
Scirefacias for introducing new party,
how sued out, executed and returned.
Limitation of time to sue out &eire
facias in such cases.
Person substituted, or made co-plaintiff or co-defendant, entitled to
continuance.
Cause in such cases to proceed as between original parties.
Suits when to be consolidated.
Several suits for causes of action that
may be joined, costs in such cases,
how paid.
Court may refer cause to referees,
with consent of parties, when.
May r efer cause to referees without
consent of parties, when the trial
will require the examination of a
long account.

SECTION 1. If, in any action, there be two or more plaintiffs, and
one or more of them die before the final judgment, the action shall
not thereby be abated if the cause of such action survive to the surviving plaintiff or plaintiffs.
SEc. 2. vVhen there are two or more defendants, and one of them
shall die befor~ final judgment, such action shall not thereby be
abated.
SEc. 3. In either of said cases such death shall be stated upon the
record) and the action shall proceed at the suit of the surviving plaintiff, or against the surviving defendant, as the case may require.
SEc. 4. When there is but one plaintiff' in an action, and he shall
die before final judgment, such action shall not thereby be abated, if
it might be originally prosecuted by the heirs, devisees, executors, or
administrators of such plaintiff; but such of them as might prosecute the same cause of action originally may con.tinue such suit, upon
the order of the court substituting them as plaintiffs therein.
SEc. 5. When there is but one defendant in an action, and he
.shall die before final judgment, such action shall not thereby be
abated, if it might be originally prosecuted against the heirs, devisees, executors, or administrators of such defendant; but such of
them as might be originally prosecuted for the .same cause of action,
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shall, on the application of the plaintiff, be made defendants in such
suit, by an order of the court substituting them as defendants therein.
SEc. 6. After a verdict shall be rendered in any action, and after
a plea of confession in any suit brought, if either party die before
judgment be actually entered thereon, the court may, within one
term after such verdict or plea, enter final judgment in the name of
the original parties.
SEc. 7. Nothing in the preceding section shall be construed to
authorize the entry of a judgment against any party who shall have
died before a verdict actually rendered against him, notwithstanding
he may have died on the first, or any other day of the term at which
such verdict shall have been rendered; but such verdict shall be
void.
SEc. 8. When an executor or administrator shall be plaintiff in any
suit, and, before final judgment, shall die, or cease to be such executor or administrator, the suit shall not thereby be abated.
SEc. 9. Such suit may be continued by the person succeeding such
plaintiff in the administration of the same estate, upon an order of the
court substituting the person so succeeding as plaintiff therein.
SEC. 10. vVhen an executor or administrator shall be defendant in
any suit, and, before final judgment, shall die, or cease to be such
. executor or administrator, the suit shall not thereby be abated.
SEc. 11. Such suit may be continued against the person succeeding
such defendant, in the administration of the same estate, upon an
order of the court substituting the person so succeeding as defendant
therein.
SEc. 12. If a female plaintiff marry before final judgment, her husband, on his own application, may, by the order of the court, be made
·
a co-plaintiff with her in the suit.
SEc. 13. If a female defendant marry before final judgment, her
husband, either on his own application, or on the application of the
plaintiff, may, by the order of the court, be made a co-defendant in the
suit.
SEc. 14. When an action is directed or authorized by law to be
brought by, or in the name of, a public officer, his death or removal
from office shall not abate the suit if the cause of such suit survive to
his successor, but the same may be continued by his successor upon the
order of the court substituting him as plaintiff therein.
SEc. 15. All orders made for the purpose of introducing into a suit
a new person, as a co-plaintiff or co-defendant with the original party,
shall be made, either upon the voluntary appearance of both the original partieH in such suit, or after the service upon them of a scire facias.
SEc. 16. All orders made for the purpose of substituting any person
as plaintiff or defendant, in place of the original defendant or plaintiff,
shall be made, either upon the voluntary appearance of the adverse
original party, or after the service upon such party of a scire facias.
SEc. 17. All such writs of scire facias may be sued out in term time
or vacation, may be directed to any county in the Territory, shall correspond as near as practicable with writs of summons, and may be
executed and returned in the same manner.
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SEc. 18. No scire facias, for the purpose of substituting a person as
plaintiff or defendant in any suit, in the place of the original plaintiff or
defendant) shall be sued out after the expiration of the third day of the
second term next after the term in which the death or disability of the
original party shall be stated upon the record.
SEc. 19. When any person is made a co-plaintiff or co-defendant, or
is substituted as plaintiff or defendant in the place of the original party
in any of the cases provided for in this article, such new party shall be
entitled to a continuance of the cause until the next term.
SEc. 20. In all such cases where a person is made a co-plaintiff or
co-defendant, or is substituted as plaintiff or defendant in the place of
the original party, the cause shall proceed in all respects as if such
person had been an original party to the suit.
SEc. 21. Whenever several suits shall be pending in the same court,
by the same plaintiff against the same defendant, for causes of action
which may be joined, or whenever several suits are pending in the
same court, by the same plaintiff against several defendants, that may
be joined, the court in which the same shall be prosecuted may, in its
discretion, if it appear expedient, order such suits to be consolidated
into one action.
SEc. 22. When any plaintiff shall bring in the same court several
suits against the sawe defendant, for causes of action that may be
joined, and when any plaintiff shall bring in the same court several
suits against several defendants that may be joined, the plaintiff shall
recover only the costs of one action, and the costs of Lhe other actions
shall be adjudged against him unless sufficient reason appear to the
court for bringing several actions.
SEc. 23. Whenever an action shall be at issue in any court of record,
such court may, with the consent of the parties thereto, in its discretion, order such cause to be referred to one or three impartial and competent men.*
SEc. 24. When it shall appear to the court that the trial of such
action will require the examination of a long account on either side,
such court may, without such consent, make the same order of reference.t

ARTICLE VI.
Of amendin!J pleadin!JS and proceedin[JS.

§ 1. Court has power to a.mend any plead- § 5. Returns by officers or any court may
ing or proceeding, either in form
or substance .
2. Pleading amended in subst ance, party
allowed time to answer .
.3. After judgment; what proceedings
may be amended in affirmance, &c.
4. Variance in record, how amen ded.

I

be amended, how a.nd by whom, as
well ucfore as after judgment.
6. Imperfections or defec ts in the award
of venire, m::ty be amended or supplied.
7. Imperfections and omissions enumerated for which certain judgments
shall n ot be st ayed or reversed.

o See the act concerning arbitrations and references, and section 20, a.rticle 4, of this act.

t

ibid.
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§ 8. The omissions, imperfections, defects,
&c., in preceding section, m •Y be
supplied, or amended, when.
9. Process, pleading, or record, not to
be amended or impaired by the
clerk without the order of court.

I§

I
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10. To what actions, writs, &c., this article shall extend ; shall not extend
to indictments, or informations in
any criminal matter.

SECTION 1. The court in which any action may be pending shall
haYe power to amend any process, pleading, or proceeding in such
action, either in form or substance, for the furtherance of justice,
on 1mch terms as shall be just, at any time before final judgment rendered therein.*
SEc. 2. If such amendment be made to any pleading in matter of
substance, the adverse party shall be allowed an opportunity, according to the course and practice of the court, to answer the pleading so
amended.
~Ec. 3. After judgment rendered in any cause, any defects or imperfections in matters of form, contained in the record, pleadings,
process, entries, returns, or other proceedings in such cause, may be
amended and rectified by the court in affirmance of the judgment,
and such judgment shall not be reversed or annulled. t
SEc. 4. Any variance in the record from any process, pleading, or
proceeding had in such cause, shall be amended and certified according to such original process, pleading, or proceeding.
SEc. 5. All returns made by any sheriff', or other officer, or by any
court or subordinate tribunal, to any court, may be amended in matter of Lrm, by the court to which such return shall be made, in their
discretion, as well b~fore as after judgment.
SEc. 6. Any imperfection or defect in the award of any venire, or
any omission to award such venire on the record, may be amended or
supplied by the court in which such record is.
SEc. 7. When a verdict shall have been rendered in any cause, the
judgment thereon shall not be stayed, nor shall the judgment upon
such verdict, or any judgment upon confession, nihil elicit, or non surn
informatus, nor any judgment upon a writ, of inquiry of damages,
executed thereon, be reversed, impaired, or in any way affected by
reason of the following imperfections, omissions) defects, matters, or
things, or any of them, in the pleadings, process, proceedings or
G Boisse vs . Langham, l Mis ·ouri Rep., 572.
In petition in debt, on a promissory note,
the note offered in cviucncc varied. from the one recited in the petition, by the omission
of the '''oru '·pay,·' the circuit court will not err in permitting an amendment to be made
on the trial; Atwood vs. GillcRpic, 4 Missouri Rep., 423. In petition in debt by the
payee of a note to the usc of the assignee, the plaintiff cannot amend by striking out the
endorsements, with a view of f'howing himself the legal owner of the note, as the form of
the action declare::; he is not the legal owner of the note ; Langham 'VS . Lebarge, 6 Missouri Rep., 355. It is not necessary for the supreme court to determine the proper
manner in which the circuit courts should allow amendments to te made ; Riggin vs.
Collier & Pettus, G l\1issouri Rep., 568. The power of amendment is left somewhat to the
discretion of the circuit court, and this discretionary power will not be controlled by the
supreme court, unless some good will result therefrom ; Calloway vs . 1\:Iunn., 7 Missouri
Hcp., 567. Amendments arc not allowed, as a matter of course, by the statute, but are
only permitted, in the discretion of the court, in furtherance of justice ; Caldwell vs.
M'Kee, 8 Missouri Rep., 334.
t Hanley vs. Dcwcs, 1 Missouri Rep., 16; Hickman vs. Barnes, 1 Missouri R3p., 156;
Ashby vs. Glasgow et al., 7 l\fissouri Rep., 320.
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record, namely: First, for want of any writ, original or judicial;
second, for any default, or defect of process, or for misconceiving any
process, or awarding the same to a wrong officer, or for the want of any
suggestion for awarding process, or for any insufficient suggestion;
third, for any imperfect or insufficient return of any sheriff, or other
officer, or that the name of such officer is not set to any return actually made by him;* fourth, for any variance between the original
writ, plaint or declaration, or either of them ;t fifth, for any mispleading, miscontinuance, or discontinuance, insufficient pleading,
}eofail, or misjoining of issue; sixth, for want of any warrant of
attorney by either party, except in cases of judgment by confession,
when such warrant is expressly required by law ; seventh, for any
party under twenty-one years of age, having appearance by attorney,
if the verdict or judgment be for him; eighth, for the want of any
allegation or averment, on account of which omission a special demurrer could have been maintained; ninth, for omitting any allegation or averment, without proving which the triers of the issue ought
not to have given such a verdict ;t tenth, for any mistake in the
name of any party or person, or in any sum of money, or in any
description of any property, or in reciting or stating any day, month
or year, when the correct name, term, sum or description shall have
been once rightly alleged in any of the pleadings or proceedings;§
eleventh, for a mistake in the name of any juror or officer ; twelfth,
for the want of any right venue, if the cause was tried by a jury of
the proper county; thirteenth, for any informality in entering a judgment, or making up the record thereof, or in any continuance or
other entry upon the record ;It fourteenth, for any other default or
negligence of any clerk or officer of the court, or of the parties, or of
their counsellors or attorneys, by which neither party shall have been
prejudiced.
SEc. 8. The omissions, imperfections, defects and variances, in the
preceding section enumerated, and all others of the like nature, not
being against the right and justice of the matter of the suit, and not
altering the issue between the parties on the trial, shall be supplied
and amended by the court where the judgment shall be given, or by
the court into which such judgment shall be removed by writ of error
or appeal.1
SEc. 9. No process, pleading or record shall be amended or impaired
by the clerk or other officer of the court, or by any person, without
the order of such court, or of some court of competent authority.
SEc. 10. The provisions of this article shall extend to all actions in
courts of law, and to all suits for the recovery of any debt due to
•::; Vide Muldrow vs. Bates, 5 Missouri Rep., 214, and sections 8 and 9 of this article.
Yates vs. Kimmel & Taylor, 5 Missouri Rep., 87.
Helm vs. Wilson, 4 Missouri Rep., 481; Yatesvs. Kimmel & Taylor, 5 Missouri Rep.,

t
t
87.

§ Where a judgment is given, by mistake, for a sum greater than the demand, and the
sum is rightly stated in any of the pleadings, the supreme court will not, on that account,
reverse it, but will allow the plaintiff, on his application, to enter a remittitur as to the excess; Atwood vs. Gillespie, 4 Missouri Rep., 423.
II Vide note (t) ante, page 485.
'if See Muldrow vs. Bates, 5 Missouri Rep., 214.
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this Territory, or for any debt, duty, or revenue, belonging to this
Territory, and also to all actions for penalties, to all writs of mandamus and prohibition, to informations in the nature of a quo warranto,
to writs of sci1·ejaci~, and to the proceedings thereon; but shall not
€xtend to indictments or information for any criminal matter, or to
the proceedings thereon.*

ARTICLE VII.

Of new trials, an·est of Judgment, final fudgment, and miscellaneous provisions.

§ 1. Motions for new trials and in arrest, § 19. In actions founded on written conwhen to be made.
2. Written specification. to accompany
motion.
3. Only one new trial allowed to either
party ; exceptions.
4. Costs of new trials, by whom paid.
5. After arrest of judgment, proceedings
may be amended.
6. Costs to be paid by the one who made
the first error.
7. Verdict for entire damages on several
counts, good, &c.
8. Limitation of motion to set aside verdict.
9. Limitation of scire facias to revive
judgment rendered at the time of
talung effect of this act.
10. Limitation of such writ to revive
judgments rendered after the taking
effect of this act.
11. Persons may appeal to supreme court,
when.
12. On what conditions appeal to be allowed.
l3. Court to make an order allowing an
appeal; in what cases the allowance shall stay execution.
14. Clerk to make out a docket of causes
before the commencement of each
term of the court ; contents of
docket.
15. List of causes docketed to be posted up
by the clerk in his office, when and
how.
16. Clerk to issue subpcenas for witnesses.
17. Penalty for failing to make out docket, to set up list of causes, or to
issue subpcenas.
18. Plain tiff rnay dismiss his suit in vacation by paying cosU>.

20.
21.

22.
23.
24.
25.

26.

27.

28.

29.

31.
32.
33.
34.
35.
36.

37.
SECTION

tracts, want or failure of consideration may be pleaded.
Want or failure of consideration may
be proven in whole or in part.
If such written contracts be given in
evidence without being specially
pleaded, the other party may prove
the want or failure of consideration.
Nothing in three last sections to affect
a bona-fide endorsee.
Counts in case founded in tort, may
be joined with counts in trespass.
Form of plea of general issue.
Whatever heretofore might have been
given in evidence under general
issue, either in case of trespass,
may be given under the above
form.
Interested witness made competent,
how and underwhat circumstances.
If judgment sought to be obtained be
admissible in evidence in favor of
such witness, the same to be endorsed on declaration to prevent
him from being profited thereby.
In what case jury to give damages by
way of interest.
Statement of the name of the county
in margin of declaration, sufficient.
Not when local description is necessary.
The terms ''actionem non'' and ''precludi
non," not necessary.
Preceding section not to extend to
cases where estoppel is pleaded.
Form of commencement of plea.
Not necessary to state that pleading
is by leave of court.
No protestation necessary in pleading.
Form of demurrer.
Form of joinder in demurrer.

1. All motions for new trialst and in arrest of judg-

~~ If the court below fail to find a material issue, such error is not cured by the statute ;
Pratt vs. Rogers, 5 Missouri Rep., 51.
t M'Knight & Brady vs. Wells, 1 Missouri Rep., 13; Hanley vs. Blanton ib., 49;
M'Lane vs. Harris, ib., 700; Valois vs. Warner, ib., 730; Montgomery vs. Blair, 2 Missouri~
Rep., 189; Hays vs. Thomas 1 3 MissouriRep. 1 335; Johnson vs. Strader & Thompson, ib.,

~
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ment, * shall be made within four days t after the trial, if the
term shall continue so long ; and if not, then before the end of the
term.
SEc. 2. Every such motion shall be accompanied by a written specification of the reasons! 11pon which it is founded.
SEc. 3. Only one new trial shall be allowed to either party, except,
first, where the triers of the fact shall have erred in a matter of law;§
second, when the jury shall be guilty of misbehavior.[l
SEc. 4. rrhe costs of all new trials shall either abide the event of the
suit, or be paid by the party to whom such new trial is g:ranted, according to the order of the court, tG> be made at the time of granting
such new trial.
SEc. 5. When a judgment shall be arrested, the court shall allow
the proceeding in which the error was to be amended, in all cases when
the same arr1endment might have been n1ade before trial,,- ancl the
cause shall again be proceeded in according to the practice of the court.
SEc. 6. In such case) the party in whose proceeding the first error
was shall pay the costs incurred thereby.
SEc. 7. When there are several counts in a declaration, and entire
damages are given, the verdict shall be good, notwithstanding one or
more of such counts shall be defective.
SEc. 8. Judgments, in any court of record, shall not be set aside
359 ; Price vs. Cannon, ib., 453 ; Singleton vs Mann, ib., 464: ; Clemens vs. Lwcillc & Morton, 4 Missouri Rep., 80 ; Hill vs. ·wilkins, ib., 86 ; Oldham vs. HendeJson, ib., 2.95; l\1cechum vs. Judy Logan, ib., 861; Elliott vs. Leake, ib., 540; Polk vs. the State, ib., 544; Martin vs. Withington, ib., 518; Martin 'IJS. Hays, 5 l\1issouriHep., 62; Pratt vs. Blakey, ib.,
205; Mulliken vs. Greer, ib., 489; Steel vs. M'Cutcheon, ib., 522; Vaughn vs. Montgomery,
ib., 529 ; Thompson et al. vs. Child, gamisllee, 6 Missouri Rep., 162; Campbell & Maison
vs. Hood, ib., 211; Stoutvs. Calvel', ib., 254; Dooly&Kirkland vs. Jennings, ib., 61; Smiths
vs. Matthews, ib., 600; Rite vs. Lenha1·t et al., 1 Missouri Rep., 22 ; Lackey vs. Lane and
M'Cabc, ib., 220 ; Benoist & Hackney vs. Powell & ·wilson, ib., 224 ; Rennick vs. Walton.
ib., 292; Feiguson vs. Turner, ib. 497; and see Davis vs. Davis, 8 l\iissomiRep., 56.
o Davidson vs. Peck, 4 Missouri Rep., 438 ; Gdffin & Kinote vs. Samuels, 6 Missouri
Rep., 50.
t A motion for a new trial cannot be entertained after the lapse of fom days from the
trial; but the court, upon the suggestion of counsel, or otherwise, has the power to grant a
new trial, even after the expiration of that time, for reasons appearing to the court; the sufficiency of which reasons may, however, be brought up by writ of cuor; Edwaids, J., in
Williams vs. Circuit Court of St. Louis county, 5 Missomi Rep., 248, Tompkins, J., dissenting. McGirl·, J., in same case, held, where the motion was made within the four days,
the court might allow the reasons to be filed after the expiration of four days; but if
neither the motion, nor the reasons fOJ the motion, be filed within the four days, the
power of the court over the subject ceases. A Iefusal to grant a new tl'ial on motion
made mOJc than four days after the trial, is not error ; Allen & Dougherty vs. Bxown, 5
Missouri Rep., 323.
t Chamberlain vs. Smith's administrators, 1 Missouri Rep., 718.
§ For CtTOl'S of the jury in matters of law, but not for the error of the court, a second
new tdal may be granted ; Hill vs. Wilkins, 4 Missouri Rep., 86. The erro1· of law alluded to, on a motion for a second new trial, must be a misconception of the instructions
of the court, or of the general law governing the case, (when no instructions have been
given,) or an entire disregard of such instructions, which must be inferred from a comparison of the verdict with the facts in evidence. But when there is conflicting testimony
submitted to a jury, and the facts found are supported by the testimony, there is no ground
for supposing a misapprehension or perversion of the law, and, consequently, no ground
for a second new trial; Hill vs. Deaver, 7 Missouri Rep., 57; vide Humbert vs. Eckert, ib.,
259.
II Stewart vs. Small, 5 Missouri Rep., 525.
~See sections 1, 7, 8 and 9, of the sixth article of this act, ante.
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for irregularity, on motion, unless such motion be made within five
years after the term such judgment was rendered.
SEc. 9. Writs of scire facias, to revive any judgment or recovery
which may have been rendered at the time this act takes effect, must
be brought within ten years thereafter.
SEc. 10. Such writs, when brought to revh·e any judgment or recovery rendered after the time this act takes effect, shall be brought
within ten years thereafter.
SEc. 11. Every person aggrieved by any final judgment or decision
of any court of record, in any civil case, may make his appeal to the
supreme court.
SEc. 12. No such appeal shall be allowed, unless, first, it be made
during the term at which the judgment or decision appealed from was
given; and, second, the appellant or his agent shall, during the same
term, file in the court his affidavit) stating that such appeal is not
made for vexation or delay, but because the affiant believes that the
ap}1ellant is aggrieved by the judgment or decision of the court.
SEc. 13. Upon the appeal being made, the court shall make an order
allowing the appeal ; and such allowance thereof shall stay the execution in the following cases, and no other: First, when the appellant
shall be an executor or administrator, and the action be by or against
him as such; second, when the appellant, or some responsible person
for him, together with two sufficient sureties, to be approved by the
court, shall, during the term at which the judgment appealed from
waA rendered, enter into a recognizance to the adverse party in a penalty sufficient to secure whatever of debt, damages, and costs have
been recovered by such judgment, together with the interest that may
grow due thereon, and the costs and damages that may be recovered
in. the supreme c.ourt upon the appeal, conditioned that the appellant
Will prosecute his appeal with due diligence to a decision in the supreme court ; and that if the judgment appealed from is affirmed or
his appeal dismissed, he will pay whatever of debt damacres ~nd
costs have been recovered against him by the judgm~nt of the 'court
below, together with the interest that shall grow due thereon · or that
h~ will otherwise perform the judgment of said court, and' that he
~Ill also pay the costs and damages that may be adjudged against him
111 the supreme court upon his appeal.
SEc. 14. Every clerk of a court of record shall, before the commencement of each term of such court, make out a docket of all causes
in which an issue of fact is to be tried, and inquiry of damacres to be
made, a special verdict, agreed case, demurrer, or other matte~ of law,
to be a~guecl. at such term,. and ~hall arrange such causes upon the
dock.et In th~ same order In whiCh they stand in the course of proceedmg, sett1ng a proper proportion for each day.
SEc. 15. Every clerk sl1all put up in some convenient place in his
office, at least twelve davs before the commencement of each term a
list of all the causes specified in the preceding Rection distincruishi~g
t?erein the day on ~hich each cause is to be tried, and ~shall k~ep such
hst, so affixed, until the end of such term, for the inspection of parties and their attorneys.
SEc. 16. Every such clerk, upon the demand of any party) or his
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attorney, and upon the payment of the legal fee therefor, shall issue
suhprenas for witnesses, returnable upon the day the cause in which
the subprenas are demanded is set for trial.
SEc. 17. Every clerk who shall neglect or refuse to make out such
docket, or to set and keep up such list of causes, or to issue such subprenas, according to the provisions of this act, shall be fined by the
court any sum not exceeding one hundred dollars for every such
offence.
SEc. 18. The plaintiff in any suit at law, in any court of record, may
dismiss such suit, in the vacation of the court, upon the payment of
all costs that may have accrued therein.
SEc. 19. In any action founded upon any specialty or other written
contract, for the payment of money or the delivery of property, the
defendant, by special plea, or by notice attached to and filed with the
plea of the general issue, may allege the want or failure of the consideration in the whole, or any part thereof, of such specialty or other
written contract.
SEc. 20. If any specialty or other written contract, for the payment
of money or the delivery of property, is alleged by either party in any
other stage of the proceedings, the other party may aver in answer,
and prove on the trial, the want of failure, in the whole or in part, of
the consideration of such specialty or other written contract.
SEc. 21. Whenever such specialty or other written contract, for the
payment of money or the delivery of property, shall be given in evidence in any court by either party, without being pleaded, the other·
party may prove the want or failure of the consideration, in the whole
or in part, of such specialty or other written contract.
SEc. 22. Nothing contained in the three next preceding sections
shall affect or impair the right of any bona fide endorsee of any contract in writing, made negotiable by the law of this Territory, when
such instrument shall be negotiated before it becomes due.
SEc. 23. One or more counts in trespass on the case, founded in tort,
may be joined with one or more counts in trespass in the same declaration, when all of such counts are for the same cause of action.
SEc. 24. The general issue to such declaration may be in the following form: "C. D., ats. E. F., and the said defendant, by A. B.,
his attorney, (or in person,) says he is not guilty of the said supposed
trespasses and grievances above laid to his charge, or any or either of
them, or any part thereof, in manner and form as the said plaintiff
hath above thereof complained against him. And of this he puts himself upon the country."
SEc. 25. Whatever might have been given in evidence, before the
taking effect of the two preceding sections, under the general issue in
trespass, may be given in evidence under such general issue to the
counts in trespass; and whatever might have been given in evidence
under the general issue in case, may be given in evidence under such
general issue to the counts in case.
SEc. 26. If any witness shall be objected to as incompetent, on the
ground that the verdict or judgment, in the action on which it shall
be proposed to examine him, would be admissible in evidence for or
against him, such witness shall, nevertheless, be examined; but in
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that case, a verdict or judgment in that action, in favor of the party
on ·whose behalf he shall have been examined, shall not be admissible
in evidence for him, or any one claiming under him, nor shall a verdict or judgment against the party on whose behalf he shall have been
examined be admissible in evidence against him, or any one claiming
under him.
SEc. 27. The name of every witness objected to as incompetent, on
the ground that such verdict or judgment would be admissible in evidence for or against him, shall, at the trial, be endorsed on the declaration or document on which the trial shall be had, together with
the name of the party on whose behalf he was examined, by the clerk
of the court, at the request of either party ; and a copy of such endorsement, certified by the clerk, under the seal of the court, shall be suffi~
cient evidence that such witness was examined, in any subsequent proceeding in which the verdict or judgment shall be offered in evidence.
SEc. 28. The jury, on the trial of any issue, or on any inquisition
of damages, may, if they shall think fit, give damages in the nature
of interest, over and above the value of the goods at the time of the
conversion or seizure, in all actions of trover or trespass, de bonis asportatis.
SEc. 29. The name of the county may, in all cases, be stated in the
margin of a declaration, and shall be taken t.o be the venue intended
by the plaintiff; and it shall not be necessary to state a venue in the
body of the declaration, or in any subsequent pleading.
SEc. 30. PTov·ided, that in cases where local description is now required, such local description shall be given.
SEc. 31. In a plea, or subsequent pleading, intended to be pleaded
in bar of the whole action generally, it shall not be necessary to use
any allegation of actionem non, or to the like effect, or any prayer of
judgment; nor shall it be necessary in replication, or subsequent
pleading, intended to be pleaded in maintenance of the whole action,
to use any allegation of precludi non, or to the like effect, or any
prayer of judgment; and all pleas, replications and subsequent pleadings, pleaded without such formal parts, shall be taken, unless othm·wise expressed, as pleaded respectively in bar of the whole action, or
in the maintenance of the whole action.
SEc. 32. Nothing contained in the preceding section shall extend to
cases where an estoppel is pleaded.
SEc. 33. No formal defence shall be required in a plea, and it may
commence as follows : '' The said defendant, by
, attorney (or
in person, &c.,) says that---.''
SEc. 34. It shall not be necessary to state in a second or other plea
that it is pleaded by leave of the court, or according to the form of
the statute, or to that effect.
SEc. 35. No protestation shall hereafter be made in any pleading,
but either party shall be entitled to the same advantage in that or
other actions as if a protestation had been made.
SEc. 36. The form of a demurrer may be as follows: "The said
defendant (or plaintiff, as the case may be,) by---, his attorney,
(or in person, &c.,) says that the declaration (or plea, &c.,) is not
sufficient in law."
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SEc. 37. The form of a joinder in demurrer may be as follows:
"The said plaintiff (or defendant) says that the declaration (or plea,
&c.,) is sufficient in law."
This act to take effect and be in force fron1 and after its passage.

CHAPTER CXXVIII.
PRACTICE IN CHANCERY.

An Act regulating the practice of courts in chancery.
I. Of the commencement of suits, the service and return of
process.
II. Of the pleadings and exhibits, and proceedings thereon.
III. Of the issues, trials, and the incidents thereto.
IV. Of the commissioner; his duty; report and proceedings
thereon.
V. Of the abatement of suits by death, marriage, or otherwise, and the revival thereof.
VI. Of the decree and subsequent proceedings thereon.

ARTICLE

ARTICLE I.

Of the commencement of suits, the service and return of process.

§ 1. Jurisdiction of courts of chancery ; § 11. Affidavit of non-residence and order
their powers.
2. In what county suits concerning
or affecting real estate shall be
brought.
3. In other cases, suits shall be brought
where defendant resides.
4. If defendants arc non-residents, where
suit may be brought.
5. Commencement of suit must be by
bill.
6. Summons to issue.
7. A separate summons shall issue,
when.
8. Summons to be attached to copy of
bill ; how served.
9. Shall be deliYered or left with defendant tlrst served.
10. Refusal to hear, &c., or recci ve a
copy, deemed a sufficient service.

I

of publication.
12. If part of defendants are resident,
how served.
13. On return of non est, order of publica.tion may be made.
14. Order of publication in vamtion, how
made, and by whom.
15. In what manner, and how long published.
16. Several defendants, and some do not
appear and are not summoned,
complainant may dismiss as to
them, or continue cause.
17. Complainant may cause a copy of bill
to be delivered to non-resident defendant.
18. Such copy may be seryed by any competent witness.
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Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. In all cases where adequate relief cannot be had in th~
ord.inary course of proceeding at law,* the several courts of this Territory having chancery jurisdiction shall have power to proceed therein according to the rules, usage, and practice of coutts of equity, and
to force their decrees by execution, or in any other manner proper for
a court of chancery. t
SEc. 2. Suits in equity concerning real estate, or whereby the same
may be affecteLl, shall be brought in the county or judicial district within
which such real estate, or a greater part thereof, is situate.
SEc. 3. In other cases, such suits shall be brought in the county
within which the defendants, or a majority of them, if inhabitants of
the Territory, reside.
SEc. 4. If all the defendants are non-residents, such suits may be
brought in any county.
SEc. 5. Every person commencing a suit ·in equity shall file in the
office of the clerk of the proper court a bill setting forth the nature of
his complaint.
SEc. 6. 'rhe clerk shall thereupon issue a summons returnable to
the next term, and directed to the sheriff of the county in which the
defendants reside, requiring him to summon the defendants to appear
and answer to the bill on the return day thereof.
SEc. 7. Wh ere there are several defendants residing in different
counties, a separate summons shall Le issued to each county, including
all the defendants residing therein.
SEc. 8. Every summons shall be accompanied by a separate copy·
of the bill, and the service shall be either, first, by reading the bill
and writ to the defendant; or, second, by delivering to the defendant,
<:~ Vide Clamorgan et al. vs. Guisse et al., 1 Missouri Rep., 141; Campbell vs. Ed wards,
ib., 324 ; Head vs. Pitzer, ib., 548 ; Cadwaleder vs. Atchison, ib., 659 ; Sumner vs. Whitley,
ib., 708 ; Collier vs. Easton & Russell, 2 Missouri Rep., 145 ; Risher vs. Roush, ib., 95 ;
Bartlett vs. Pettus et al., 3 ib., 345.
t Clamorgan et al. vs. Guisse et al., 1 Missouri Rep., 141; Campbell vs. Edwarc1s, ib.,
324; Rector vs. Price, ib., 373; Byrd et al. vs. Ward & Cravens, ib., 398; Ramsey vs. Ellis,
ib., 402 ; Berry and Smith vs. Bruckhartt, ib., 418 ; Evans and Ellis vs. Menefee, ib., 4±2 ;
Peay vs. Sublet and wife, ib., 449 ; Strong vs. Hopkins, ib., 530 ; Head vs. Pitzer, ib., 548 ;
Cadwaleder vs. Atchison, ib., 659; Bird vs. Bolduc et al., ib., 701; Risher vs. Roush, ib.,
702; Sumner vs. Whitley, ib., 708; Risher vs. Roush, 2 Missouri Rep., 95; McKnight and
Brady vs. Bright, ib., llO; Bean et al. vs. Valle et. al., ib., 12G ; Collier vs. Eas ton and
Russel, ib., 14:5; Davis vs. Clay, ib., 161; Labarge vs. Chauvin, ib., 179; West vs. ·w ayne,
3 Missouri Rep., 16; Bartlett vs. Pettis and Glendy, ib., 345; Yantis vs. Burdett, ib . , 457;
Buford vs. Caldwell, ib., 477; Mullanphy vs. Simpson, and Russell vs. Mullanphy, ib., 492;
Perry vs. Craig, ib., 516; Smith vs. D'V.tshmutt, 4 Missouri Rep., 103; Burk et al. vs.
Flournoy et al., ib. ll6; Jackson vs. Jackson et al., ib., 210; Marsh vs. Turner and Lisle,
ib., 253 ; Baker vs. Welsh, ib., 484 ; Banks and wife vs. McCarty, et al., 5 Missouri Hep., 1 ;
Miller et al., vs. Wells, ib. 6; Davis vs. Davis, ib., 183; Irwin vs. Henry, ib., 469; Gallaher and McCabe vs. Hunter, ib., 507; Toml.Js vs. Tucker, 6 Missouri Rep., 16; Bryan vs.
Jamison, 7 Missouri Rep., 106; Shields and Hickerson vs. Bogliolo, ib., 131; Welton and
Edwards vs. Martin, ib., 307 ; Rector vs. Hutchison et al., ib., 522 ; Barton vs. Rector et al.,
ib., 52±; :::Stephenson vs. Smith, ib., 610. A court of equity has no po·wer to decree a

partition of personal chattels between joint tenants or tenants in common; Gudgel and
Austin, vs. Mead et al. , 8 Missouri Rep. , 53.
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who shall be first summoned, a copy of the writ and bill, and to such
as shall be subsequently summoned a copy of the writ ; or, third) by
leaving such copy at the usual place of abode of the defendant, with
some white person of the family above the age of fifteen years.
SEc. 9. The copy of the bill accompanying the writ shall be delivered to or left at the place of abode of the defendant who shall be first
summoned.
SEc. 10. In all cases where the defendant shall refuse to hear such
bill or writ read, or to receive a copy thereof, the offer of the officer to
read the same, or to deliver a copy thereof, and such refusal, shall be
sufficient service of such writ.
SEc. 11. If any complainant, or any person for him, shall file with
his bill an affidavit, stating that part or all of the defendants are nonresidents of the Territory, the court, or clerk in vacation, shall make
an order directed to the non-residents, notifying them of the commencement of the suit, and stating, briefly, the object and general
nature of the bill, and requiring them to appear on a day to be therein
named, allowing sufficient time for publication, to appear and answer
the bill, or that the bill will be taken as confessed.
SEc. 12. If, in such case, part of the defendants are residents of the
Territory, process shall be issued against them as in other cases.
SEc. 13. \Vhen a summons shall be issued against any defendant,
and the sheriff to whom it is directed shall make return that the defendant cannot be found, the court, being first satisfied that process
cannot be served, shall make an order, as is required in the preceding
section, in case of non-resident defendants.
SEc. 14. If any complainant shall allege in his bill that there are,
or that he verily believes there are, persons interested in the subjectmatter of the bill whose names he cannot insert therein because they
are unknown to him, and shall describe the interest of such pen;ons
and how derived, so far as his knowledge extends, and shall verify
such allegations by aifidavit to his bill annexed, the court or the
judge, or the clerk thereof in vacation, shall make an order as in case
of non-residents, reciting, moreover, all allegations in relation to the
interest of such unknown parties.
SEc. 15. Every order against non-resident, absent or unknown defendants shall be published in some newspaper printed in this Territory for eight weeks successively, the last insertion to be at least four
weeks before the commencement of the term at which the defendants
are required to appear.
SEc. 16. When there are several defendants, some of whom do not
appear, and are neither notified nor summoned, the complainant may
proceed against those, if any, who do appear, or are summoned or notified, and dismiss his bill as to the others, or he may continue the
cause, and proceed to bring in the other defendants by process or publication, as the case may require.*
SEc. 17. The complainant may cause a copy of the bill, with a
notice of the suit, to be delivered to any known defendant residing or
being without this Territory, at any place within the United States or
;;:, E van s and Ellis vs. l\Ienefec, 1 Missouri Rep., 442; Hun ter vs. Gallagher et al., 4
:Missouri Rep., 364.
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their Territories, two months before the commencement of the term
at which such defendant is required to appear.
SEc. 18. Such service may be made by any free white person above
the age of twenty-one years who is a competent witness in the cause,
and) being proved by the affidavit or deposition of such person, shall
be as effectual as the service of a copy of the bill and summons within
this Territory.
ARTICLE II.
Of the pleadings and exhibits, and the proceedings thereon.

§

1. Defendant shall file his exceptions, de- § 22. Third answer insufficient, proceedings.
mur or answer, in the first six days.
23. Bill not to be dismissed after cross2. Failing, interlocutory decree as conbill filed.
fessed may be taken.
24. Cross-bill not to be answered until
3. Defendant may appear and have desufficient answer be filed to origicree set aside, when.
nal bill.
4. Exceptions to a bill to be determined,
25. Pleas and demurrers, when disposed
when.
of.
5. Proceedings, if exceptions are allow26. Replications to be general, when to
ed; complainant shall pay costs.
6. Defendant shall pay costs, when.
be filed.
27. Cause deemed at issue, when.
7. Under what restridions defendant
28. Cause set for hearing on bill and anmay plead several pleas.
swer, when.
8. Complainant shall pay costs, when.
29. In such case answer taken as true.
9. Defendant to pay costs when plea
found against him.
30. ·when discovery is sought, answer not
10. The part of the bill unanswered (if no
to be conclusive evidence.
plea filed) shall be taken as con31. If party rely on deed, record, &c.,
substance thereof to be stated in
fessed.
pleading and filed as exhibits.
11. Demurrer sustained, complainant to
32. If deed or writing cannot be propay costs.
duced, fact must be stated in plead12. Demurrer overrnled, defendant to
ings, &c.
plead instanter and pay costs.
33. Power of court to compel the produc13. Full answer must be made to the bill,
tion of books, papers, &c.
except, &c.
34. If such books be not produced, alle14. Defendant may exhibit interrogatogations relating thereto taken as
ries.
confessed.
15. Answer of complainant to be evidence.
35. All pleadings to be signed and filed.
1G. In default of such answer, bill to be
36. Court may extend time of pleading.
dismissed.
37. May grant leave to amend, if no sur17. Who may take affidavits to verify bill
prise given to the other party.
or answer.
38. Exhibits to be carefully marked and
18. Exceptions to answer to be made
filed.
within four days.
39. Original instruments filed, after hear19. Costs on exceptions, by whom paid.
20. If answer adjudged insufficient, proing may be withdrawn by leaving
ceedings.
copies.
21. Second answer insufficient, proceedings.

SECTION 1. Every defendant who shall be summoned or notified, according to the provisions of this act, shall file his exceptions, plead,
demur, or answer to the bill, within the first six days of the term at
which he is required to appear, if the term shall so long continue; and
if not, then before the end of the term, unless further time be given
by the court.*
~~ Wilkson vs. Blackwell, 4 Missouri Rep., 428; Lyne vs. Guardian et al., 1 Missouri
Rep., 410; Easton & Russell vs. Colier, 3 Missouri Rep., 379.
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SEc. 2. If any such defendant fail to do as required by the preceding section, the bill may be taken as confessed, and an interlocutory
decree entered, which may be made absolute at the next term, and
carried into effect as other decrees.*
SEc. 3. No exceptions or plea shall be filed after an interlocutory
decree ; but if the defendant appear within the first six days of the
term next after such decree is entered, and show good cause for not
before appearing, the decree may be set aside, and the defendant allowed to file his answer or demurrer to the bill.
SEc. 4. Exceptions to a bill, when filed, shall be argued and determined without delay.
SEc. 5. If any such exceptions are allowed, the complainant shall
pay costs, and the defendant shall plead) demur, or answer to the residue of the hill.
SEc. 6. If all such exceptions are overruled, the defendant shall pay
the costs, and plead, demur, or answer to the whole bill immediately.
SEc. 7. Defendants may plead as many several matters to a bill, or
any part thereof, as they shall think proper, so that they do not plead
and demur, or plead and answer to the same part of a bill; except,
that where by the rules and practice in chancery an answer is necessary to support a plea, such answer may be filed with the plea.
SEc. 8. If a plea be found for the defendant, or plea be allowed, the
complainant shall pay costs.
SEc. 9. If the n1atter of a plea be found against the defendant, or
the plea be overruled, the defendant shall pay costs.
SEc. 10. In such case no other plea shall be filed, and the defendant
shall answer the bill, or in detault thereof the part unanswered shall
be taken as confessed.
SEc. 11. Demurrers shall be considered and determined without
delay, and if sustained, in whole or in part, the complainant shall
pay costs.
SEc. 12. If they are overruled, the defendant shall pay costs and
shall file his answer instanter, or, in default thereof, so much of the
bill as remains unanswered shall be taken as confessed.
SEc. 13. Every defendant ~hall answer fully all allegations and interrogatories of the complainant, except such as are not required to
be answered by reason of exceptions, plea or demurrer thereto allowed,
and the answer shall be verified by oath or affirmation.
SEc. 14. Any defendant, after filing his answer, may exhibit interrogatories to the complainant, which shall be answered by him specially, nn oath or affirmation, unless excepted to, and the exceptions
allowed.
SEc. 15. The answer of the complainant shall be evidence in the
cause in the same manner as the def(mclant's answer.
Srw. 1 G. In def'ault of the complainant's answering such interrogatories, the bill may be dismissed.
SEc. 17. Affidavits, when required to verify a bill or answer, may be
taken he1in·e and certified by the clerk of the court in which the suit
is pending, or some judge or justice of the peace, the official character
" Evans vs. the State, 1 Missouri Rep., 492; Divers t·s. Market al., 3 l\Iissouri Rep., 81.

PRACTICE IN CHANCERY.

497

of such officer (if not of this Territory) being attested by the seal of
the state, territory, kingdom or empire of which he is an officer, or the
seal of some court of record within the same.
SEc. 18. Exceptions to answers and interrogatories of the defendant
may be filed within four days after the filing the answer or interrogatories, and not thereafter; and, when filed, shall be considered and
determined without delay.
SEc. 19. If such exceptions are overruled, the complainant shall pay
the costs; if allowed_, the defendant shall pay the costs.
SEc. 20. When an answer shall be adjudged insufficient, the defendant shall file a further answer within such time as the court shall direct,
and in default thereof the bill shall be taken as confessed.
SEc. 21. If such second answer be filed and adjudged insufficient, the
defendant shall pay double costs and answer fully instanter, or in defa nit thereof the bill shall be taken as confessed.
SEc. 22. If a third answer be filed and adjudged insufficient, the
defendant shall pay treble costs, and no further answer shall be filed,
but the bill shall be taken as confessed.
SEc. 23. No complainant shall be allowed to dismiss his bill, after a
cross-bill filed, without the consent of the defendant.
SEc. 24. The complainant shall not be compelled to file his answer
to any cross-bill or interrogatories exhibited by the defendant, until
the defendant shall have filed a sufficient answer to the complainant's
bill.
SEc. 25. All pleas and demurrers shall be disposed of before proceeding on the defendant's answer.
SEC. 26. Replications shall be general, with the like advantages to
all parties as if special, and shall be filed within four days after answer,
or at any time before the cause is set for hearing on bill and answer.
SEc. 2'7. When a replication is filed, the cause shall be deemed at
issue, and stand for hearing at the next term.
SEc. 28. If the replication be not filed within four days after the
answer, the cause may be set for hearing on bill and answer.
SEc. 29. In such case the answer shall be taken as true, and no evidence shall be received unless it be matter of record referred to in the
answer.
SEc. 30. When a complainant shall seek a discovery respecting the
matters charged in the bill, the disclosure made in the answer shall
not be conclusive, but, if a replication be filed, may be contradicted or
disproved as other testimony, according to the practice of equity.
SEc. 31. If either party shall rely on any record, deed or other
writing, the substance thereof shall be stated in his bill, answer or
plea, in the same manner as is required in pleading at law; and he
shall file with the bill, answer, or plea, as exhibits, an authenticated
copy of such record, and the original deed or writing so set forth, if
in his power.
SEc. 32. If either party cannot produce a deed or writing relied on
by him, he shall so state in his bill, answer, or plea, together with
the reasons why he cannot produce the same; and if s1.1Ch reason be
sufficient, he may file the best evidence in his power of the contents of
such deed or writing.
Ex. Doc. 23-32
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SEc. 33. The court shall have power, upon sufficient cause shown by
affidavit, due notice of the application being given, to require the
parties, or either of them, to produce books, deeds, or writings in their
power, which are alleged to contain evidence pertinent to the matter
in controversy.
SEc. 34. If either party shall fail to comply with such order, and
shall not satisfy the court that it is not in his power to produce the
books, deeds, or writings, the court may take the allegations in relation to the books, deeds, and writings, not produced, as confessed, or
may proceed against the party in default by attachment.
SEc. 35. All bills, petitions, answers, exceptions, pleas, demurrers,
replications, and other pleadings, shall be signed by the party filing
them, or his solicitor, and the clerk shall endorse thereon the date of
the filing, and, in term, note t.he same on the minutes.
SEc. 36. The court may extend the time for answering, replying,
pleading, or demurring, upon cause shown.
SEc. 37. The court may allow parties to amend their bills, petitions,
answers, pleas and replications, on the payment of costs, and on such
other terms as the court may think proper, so that the other party be
not surprised, or unreasonably delayed thereby.*
SEc. 38. The parties shall carefully mark and number all papers and
documents, relied on in any cause, and file the same as exhibits, and
such papers and documents shall not be deemed or made a part of the
pleadings or records in the cause, but may be used as evidence at the
hearing, if proved or admitted.
SEc. 39. Original deeds and other writings, relied on by either
party, and filed as exhibits, shall remain on file for the inspection of
the other party, until the cause is at issue or set for hearing, when
they may be withdrawn, copies being substituted by the party who
filed the same.

ARTICLE III.
Of the issues, t1·ial, and the incidents thereto .

.§ 1. Causes shall be tried, when.
§ 9. Court may award a new trial, but not
2. Costs of continuance, by whom paid.
more than one new trial to any one
3. Application for a continuance, affidaparty.
vit required.
10. Witness may be examined in court, or
4. Clerk before the commencement of
depositions read.
each term to make out a docket of
11. Depositions, how taken, certified and
returned.
causes.
.5. Shall make out a list of causes and
12. Court may order substance of testiset it up in his office.
mony of witness to be reduced to
6. Court may direct issues to be tried by
writing, when.
13. Rules of evidence.
jury, when.
7. No issue shall be made except as di14. Clerk shall issue subpcenas to take
rected by the court.
depositions.
8. Trial of such issues to be by jury;
15. Bills of exception may be allowed.
verdict may be general or special.
•Wilkson vs. Blackwell, 4 Missouri Rep., 428.
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SECTION 1. All causes shall be tried, heard and determined at the
next term after they are set for hearing, or put at issue by replication,
unless good cause be shown for a continuance.
SEc. 2. Every continuance granted upon the application of either
party) shall be at the cost of such party, unless otherwise ordered by
the court.
SEc. 3. Every application by a party for the continuance of a cause
shall be accompanied by his affidavit, or the affidavit of some other
credible person, setting forth the facts upon which the application is
founded.
SEc. 4. The clerk of each court of chancery shall, before the commencement of each term) make out a docket of all causes pending in
the order in which they stand in the course of proceeding, noting,
briefly, the previous steps taken in each cause, and the state of the
pleadings, and shall, if necessary, set the causes for trial, hearing, or
argument, on several days, assigning a due proportion to each day.
SEc. 5. The clerk shall also make out a list of all causes pending
at each term, specifying the day on which they are set for trial, hearing, or argument, and shall keep such list set up conspicuously in his
office, for thirty days before and during the term, for the information
of parties and their solicitors.
SEc. 6. If at any time, during the progress of a cause, it shall, in the
opinion of the court, become necessary to determine any fact in controversy, by the verdict of a jury, the court may direct an issue, or
issues, to be made.
SEc. 7. No issue shall be made except such as shall be directed by
the court.
SEc. 8. The trial of such issues shall be by jury, and the issues;
shall be disposed of by a general or special verdict, before a final decree shall be made therein.*
SEc. 9. The court may award a new trial of any issue, upon good
cause shown, but not more than one new trial of the same issue shall
be granted to any one party.
SEc. 10. On the trial of issues, or questions of fact, in a chancery
cause, the witnesses shall be examined in open court, or depositions.
may be read in cases in which they are authorized to be read in actions .
at law.
SEc. 11. All such depositions shall be taken, certified, and returned, .
in all respects as in actions at law. t
SEc. 12. Upon the hearing of a cause by the court, the court may
order the substance of the testimony of all witnesses- examined in
court to be reduced to writing, under its direction, by such person as.
the court may appoint, and the court may allow such person a reason-·
able compensation therefor, to be taxed as costs in the suit.
SEc. 13. The rules of evidence shall be the same in chancery as at
law.
SEc. 14. The clerk of each court of chancery shall, from time to,
o Woodson & Txigg vs. McClelland, 4 Missoud Rep., 495 ..
See the act concerning depositions.

t
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time, issue subpamas for witnesses, and commissions to take depositions, when required by e~ther party.
SEc. 15. Exceptions may be taken to the opinion of the court, during
the progress of any cause) or trial of an issue, or to any decree in
chancery, and bills of exception shall be allowed, signed, sealed) and
made a part of the record, in the same manner and with the like effect
as at law.*

ARTICLE IV.
Of the commissioner, his dtdy j report and proceedings thereon.

§ 1. Court to appoint a commissioner to § 8. Duty of commissioner in stating a.cr
audit accounts and take testimony.
2. A special commissioner may be appointed, when.
3. Commissioner shall take an oath.
4. Commissioner to appoint a time and
place for proceeding, and give notice. Shall proceed ex parte, when.
5. May adjourn from time to time.
6. Power to administer oaths and examine witnesses.
7. Depositions may be read in evidence,
when.

counts.
9. All testimony taken before commissioner to be reduced to writing.
10. Commissioner to report speedily; what
he shall report.
11. Exceptions to report to be filed, when.
12. If exceptions allowed, matter may
again be referred.
13. Notices issued by commissioner, how
served.
14. Notices and subpoonas may be served
by competent witnesses, &c.

SECTION 1. Each court of chancery may appoint a commissioner,
whose duty it shall be to audit and adjust all accounts referred to him,
and. take testimony when thereto required, and make report thereon
.accord.ing to the order of the court.
SEc. 2. When the commissioner is of kin to either party, or is in·terested in any cause, or when it may be necessary or proper, a special
~ommissioner may be appointed.
:Soo. 3. Every commissioner, before entering upon the duties of his
appointment, shall take an oath that he will faithfully and imparttially perform his duties as commissioner .
.,SEc. 4. When any matter shall be referred to a commissioner, or he
'is · required to take testimony in a cause, he shall appoint a time and
place for proceeding therein, and give notice thereof in writing to
both parties or their solicitors; and if either party, being notified,
shall fail to appear, he shall proceed ex parte.
SEc. 5. The commissioner may adjourn his sittings from time to
time, issue subpamas fur witnesses, and attachments to compel the attendance of such as, being summoned, fail or refuse to appear.
SEc. 6. He shall have power to administer oaths, examine witnesses,
and commit such as refuse to testify.
SEc. 7. Depositions, regularly taken in the cause, may be read in
evidence before the commissioner.
o See sections 26, 27, 28, 29, 30, 31, 32 and 33, of article 4, of the acttoregulateprac.tice at law, chapter 127, ante p. 481, and Risher vs. Roush, 1 Missouri Rep., 702; Rich·
a.rdson, administrator, vs. Harrison, 4 Missouri Rep., 232; Swearingen vs. Newman, ad.ministra.tor, 4 Missouri Rep., 456.
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SEC. 8. When accounts are referred to him, which together with
the other testimony being heard, he shall state the account truly, according to his opinion, and, if the parties require it, also according to
the views of each of them.
SEc. 9. All testimony taken before a commissioner shall be reduced
to writing) and if either party shall except to the competency of a
witness, or the admission or exclusion of evidence, the commissioner,
if required, shall state the particulars of the exceptions in his report.
SEc. 10. The commissioner shall, in all cases, report as speedily as
possible, reciting the order of the court, and showing the notice to the
parties, the time and place of stating the account or taking the testimony, and all other proceedings had, and return the same, together
with the testimony taken, to the court.
SEc. 11. All exceptions to the report of the commissioner shall be
in writing, and filed within four days, in term, after the report is
filed, and shall be argued without delay.
SEc. 12. If exceptions are allowed, the matter may again be referred,
with instructions, if necessary; but if the report is affirmed, the couri
shall proceed thereon accordingly.
SEc. 13. All notices required to be given by the commissioner or
others, in the progress of a cause, shall be served by reading the same,
or delivering a copy to t.he person to be notified, and may be served
by the sheriff or other officer authorized to serve process, whose return
shall be evidence of t.he facts therein stated.
SEc. 14. Such notices, and all subpamas for witnesses in any cause,
may also be serveu by any free white person, being a competent witness in the cause; and the affidavit of such person shall be received
as evidence of the facts stated relating to the service.

ARTICLE V.
Of the abatement of suits by dealh, marriage, or otherwise, and the revival thereof.

§ 1. If cause of action survive, suit in § 7. Effect of answer of deceased party ; if

2.
3.
4.

5.
6.

chancery not to abate by death of
one or more complainants or defendants, but may proceed.
In case of death, if cause of action do
not survive, suit only to abate as
to those who are dead.
If all of either party die, suit not to
abate, but may be revived.
Bill of revivor not necessary to revive
agaim;t deceased defendant's representatives; but on suggestion of
death and petition of complainant,
scire facias or order of publication
may be had to make them parties.
Manner of serving scire facias and
making publication.
Court may cause defendant's appearance to be entered, when.

there be no answer, proceedings.
8. Court may order a bill to be taken
pro confesso, or compel answer.
9. What petition for revival shall state.
to obtain further answer from representatives.
10. A copy of petition to be annexed to
summons.
11. Bill may be taken pro confesso against
representatives, when.
12. Representatives may be made complainants, when; if necessary, ma7
amend the bill.
13. Defendants to answer amended bill.
14. Representatives failing to make themselves complainants, may be made
defendants.
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§ 15. If no surviving complainant, or he § 21. If a female party marry, her husband
fail to proceed against representamay be made a party on his application.
tives of deceased complainant, proceedings. Order of court.
22. Husband may be made a party on
16. Bill may be dismissed if no cause of
application of any party to the
revivor be shown by representasuit.
tives.
23. To proceed as if originally made a
party.
17. If defendant die, and cause of action
do not survive, proceedings.
24. Suit not to abate by death of party
18. Proceedings of surviving defendant
acting in a fiduciary capacity.
25. His successor may be made a party.
against representatives of co-defendants.
26. This act construed to give court power
19. If representatives of deceased parties
to make any person interested a
are not made parties by the third
party.
term, cause shall proceed between
27. No such person to be affected in any
survivors.
suit to which he is not a party.
~0. Suit shall be dismissed, when.

SECTION 1. When the cause of action shall survive, no suit in erhancery shall abate by death of one or mor~ complainants or defendants,
but, such dc.tth being suggested and ehown to the satisfaction of the
court, the suit shall proceed in favor of or against the surviving parties.
SEc. 2. When one or more of the complainants or defendants die,
and the cause of action shall not survive, the suit shall abate only as
to the person or persons so dying, and the surviving parties may proceed without reviving the suit.
SEc. 3. If all the complainants or defendants in a suit in chancery
die, the suit shall not thereby be abated, but may be revived in the
name of the legal representatives of the deceased party.
SEc. 4. No bill of revivor shall be necessary to revive a suit against
the representatives of a deceased defendant, but, the death being suggested, the court, or clerk in vacation, shall, on the petition of the
complainant·, issue a summons in the nature of a scirefacias, against
all persons residing in the Territory, to be made parties, and also
make an order of publication as to all such as are non-residents, or
whose names are unknown, in the same manner as is provided in the
case of original defendants.*
SEc. 5. The summons shall be served and returned, and the order
published in the same manner and with the like effect, to all intents
and purposes, aq is required in cases of summoning or notifying original defendants. t
SEc. 6. If any person so summoned or notified shall not, within
such time after the service or notice of publication as is allowed in the
case of original defendants, appear and put in an answer or disclaimer,
the court may cause his appearance to be entered. t
SEc. 7. In such cases the answer of the deceased. party shall be
deemed the answer of such representatives; and if there be no antJwer, proceedings may be had in all respects against such person as if
he had been originally a defendant.
SEc. 8. The court may, in its discretion, order the bill to be taken
o See sections 11 and 14, of article 1, of this act.
t See sections 8, 9, 10 and 15, of article 1, of this act.
t See sections 1, 2, 3 and 36, of article 2, of thii! act.
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as confessed, or compel such representatives to answer by attachment
or otherwise.
SEc. 9. If the deceased party shall have answered, and the surviving party shall deem it necessary to obtain further answer from his
representatives, the petition for a revival shall state the matters as to
which such further answer is required.
SEc. 10. A copy of such petition shall be annexed to the summons,
or the substan0e stated in the order of publication against such representatives.*
SEc. 11. In such case, if the representatives shall not appear and
put in such further answer or disclaimer, the petition may be taken
a.s confessed, or the court may compel an answer by attachment or
otherwise.
SEc. 12. Where a complainant shall die, and the cause of action
does not survive, his representatives, on affidavit of such death, and
on motion in open court, may be made complainants in the suit, and
be permitted, if necessary, to amend the bill.
SEc. 13. The defendants may be compelled to answer such amended
bill, and the cause shall proceed to issue and hearing as in other cases.
SEc. 14. When the representatives shall not cause themselves to be
made complainants on or before the first day of the second term after
the death is suggested, the surviving complainant may proceed to
make them defendants, as in cases where the representatives of a de·
ceased defendant are made parties. t
SEc. 15. If there be no surviving complainant, or he shall neglect
or refuse to proceed against the representatives of a deceased complainant as defendants, the court, upon the petition of the original
defendants, may order such representatives to show cause, at a certain
day to be named in the order, why the suit should not stand revived
in their names, or the bill be dismissed as far as the interest of such
representatives is concerned.
SEc. 16. If no such cause be then shown, the court, upon proof of
reasonable service or publication of such order, may order the suit to
be revived in the name of such representatives, or dismiss the bill as
to them, with costs or otherwise.
SEc. 17. If a defendant shall die, and the cause of action shall not
survive, and the complainant shall neglect or refuse to procure an
order for the revival of the suit, the court may order it to stand revived, upon the petition of the surviving defendant, against the representatives of the deceased party.
SEc. 18. In such case, the surviving defendants may proceed against
such representatives, in the same manner as a complainant, to compel
them to appear, abide the answer of the deceased party, or answer) if
an answer be required, or have the bill or petition taken as confessed
against them; and the court may, in its discretion, stay the suit as
against him until such proceedings shall have been had.t
SEc. 19. In all caseR where the representatives of a deceased complainant or defendant shall not be made parties, according to the proo 8ee sections 4 and 5, of this article, and notes o and t.
t See section 4, of this article.
t See sections 4, 5, 6, 1, 8, 9, 10 and 11 of this article.
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visions of this act, on or before the third term after the suggestion of
the death, the suit shall abate as to such deceased party and the interest of his representatives therein, and the cause shall proceed in
favor of and against the survivors.
SEc. 20. If, in such case, there be no surviving complainant or defendant, the suit shall be dismissed.
SEc. 21. If a female party to a suit marry at any time before a final
decree, her husband may, on his application, be made a complainant
or defendant with her, on the order of the court in which the suit is
pending, or the judge thereof, to be granted on due proof of the marriage, and after notice to such female party and the other parties to
the suit.
SEc. 22. Such husband may also be made a party with his wife, on
the application of any other parties to the suit by petition, upon proof
of the marriage, and notice to such husband and wife. and the other
parties to the~suit.
'
SEc. 23. In such case, the husband may contest all facts in the same
manner as if he had originally been made a party.
SEc. 24. When a public officer, trustee, guardian) curator, executor or administrator, as such, shall be a party to any suit, and shall
die, resign, or be removed from his office or trust, before a final decree, the snit shall not thereby abate.
SEc. 25. In such case, his successor may, on his own application, or
on the application of any other party to the suit, be made a party by
the order of the court, in the same manner as the representatives of a
deceased party, as hereinbefore provided.
SEc. 26. The provisions of this act, in relation to the bringing in
the representatives of a deceased party, shall be construed to apply to
all persons who may have become interested in the cause of action,
by the death of a party.
SEc. 27. No such representatives of a deceased party, or other person interested in the cause of action, shall be bound by any order or
decree in any cause to which they do not become and are not made
parties.

ARTICLE VI.
Of the decree, and subsequent proceedings thereon.

§

1. Interlocutory decree and final decree §

2.
3.
4.
5.

thereon against defendant not summoned, or who has not appeared,
may be set aside.
Decree shall stand absolute, if bill of
review be not brought within a
year after the service of notice.
If bill of review be not filed within
five years, decree to stand absolute.
What such bill must show in order
to set aside the decree.
If answer filed, cause to proceed ; if
not, decree to be absolute.

6. Sale or conveyance shall not be affected by setting aside the decree.
7. In such cases the court may decree
an account between the parties.
8. Court may by decree pass the title
without any act done by defendants.
9. Court may issue writ of possession,
or proceed by attachment.
10. Operation of a decree in case a party
refuses to make a conveyance, release or acquittal, as is therein required.
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§ 11. Court may compel obedience to its
orders and decrees by attachment.
12. When damages may be assessed in
lieu of performance of a decree.
13. Appeal allowed to supreme court.
14. Supreme court may grant an appeal
by special order at any time within
two years.
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I§ 15. Appeal
not to operate as a supersedeas, unless a recognizance be enI

I

tered into.
16. Recognizance, how and by whom entered into ; its conditions.

SECTION 1. When an interlocutory decree, taking a bill as confessed,
shall be made, and a final decree entered thereon against any defendant who shall not have been summoned, as required by this act, or
who shall not have appeared to the suit, or have been made a party as
the representative of one who shall have been summoned or appeared,
such final decree may be set aside if the defendant shall, within the
time hereinafter limited, appear, and by bill of review, verified by
affidavit, show good cause for setting aside such decree as against
equity.*
SEc. 2. If the complainant shall, at any time after such final decree,
serve the defendant, within any of the United States or the Territories
thereof, with notice of the suit and the decree thereon, and such defendant shall not, within one year after such service, bring his bill
of review, the court, on proof of the service of such notice, shall
make an order that the decree stand absolute.
SEc. 3. If such bill of review be not filed within five years after
such final decree is rendered, the same shall stand absolute, whether
notice thereof be given or not.
SEc. 4. No such decree shall be set aside, unless the bill of review
either show that there is no equity in the original bill, or contain
such denials or allegations as amount to a defence to the merits, and
then only on condition that the defendant answer the bill within a
reasonable time, to be ordered by the court.
SEc. 5. If the answer is filed within the time so limited, the cause
shaH proceed as in other cases; if not, the decree shall be made
absolute.
SEc. 6. No sale or conveyance upon a bill for the foreclosure or
satisfaction of a mortgage, regularly made by a court of chancery, shall
be affected or prejudiced by the setting aside any decree on the appearance of a defendant, as hereinbefore provided.
SEc. 7. In such cases the court may decree an account for all moneys
received by the complainant, by virtue of such decree, over and above
the amount justly due him, with costs, if the equity of the case require
it.
SEc. 8. In all cases where the court may decree the conveyance of
real estate, or the delivery of personal property, it may by decree pass
the title of such property, without any act to be done on the part of
the defendants) when in its judgment it shall be proper.
SEc. 9. The court may issue a writ of possession, if necessary, to
put the party entitled into possession of such real or personal property,
or may proceed by attachment or sequestration.
SEc. 10. When an unconditional decree shall be made for a conG

.

See section 3 of this article, and Divers vs. Market al., 3 Missouri Rep., 81.

506

PRACTICE IN CHANCERY.

veyance, release, or acquittance, and the party required to execute the
same shall not comply therewith, such dec:ree shall be considered and
taken to have the same operation and effect, and be as available, as if
the conveyance, release, or acquittance had been executed conformably to the decree.
·
SEc. 11. Courts of chancery may proceed by attachment against all
persons who refuse obedience to any lawful order or decree, and may
punish the offender by fine and imprisonment, as for contempt, and, if
necessary, proceed by sequestration for disobedience of any decree.
SEc. 12. When complete justice cannot otherwise be done, such
courts may, on the petition of the party entitled to the benefit of a
final decree, cause an inquiry to be made, by a jury, of the amount of
damages which ought to be paid in lieu of the performance of the
decree, and may render a decree for the damages so assessed, and award
execution therein.
SEc. 13. If any person shall deem himself aggrieved by any final
decision, order, or decree of any court of chancery, and such person
pray an appeal to the supreme court during the term at which the
decision, order, or decree is made, such appeal shall be granted by
the court.*
SEc. 14. The supreme court, or any judge thereof, upon the inspection of the record, may grant an appeal hy special order for that purpose, at any time within two years after the making the final decision,
arder, or decree in the cause.
SEc. 15. The appeal, when the appellant is not an executor or administrator, guardian or curator, suing or sued as such, shall not
operate as a stay of proceedings, unless a recognizance be entered into
before the supreme or other court having cognizance, or a judge or
clerk thereof, and filed in the office of the clerk of the district court.
SEc. 16. Such recognizance shall be entered into by the appellant,
or some responsible person for him, with one or more sufficient securities, to be approved by the court or judge granting the appeal, in a.
sum sufficient to secure the performance of the decree, and all costs
and damages, if affirmed, conditioned that the appellant shall prosecute his appeal, and shall perform such decree as shall be made by
the supreme court therein, and pay all damages and costs which may
be adjudged against him.
This act to take effect and be in force from and after its passage.
o An appeal will not lie from a decree of a court of equity that partition be made
between the parties ; such decree is interlocutory ; Gudgel & Austin vs. Mead et. al. , 8 Missouri Rep., 53.
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CHAPTER CXXIX.
PRACTICE AND PROCEEDINGS IN CRIMINAL CASES.

An Act to regulate proceedings in criminal cases.

I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.

AHTICLE

Of proceedings to prevent the commission of offences.
Of arrest, examination, commitment, and trial.
Of grand juries, and their proceedings.
Of indictment, and process thereon.
Of the arraignments, and other proceedings before trial.
Of trials for offences, and proceedings incident thereto.
Of the verdict and judgment, and proceedings thereon.
Of appeals, and writs of error, in criminal cases.
Miscellaneous provisions.
Of the custody and management of the estates of convicts.

ARTICLE I.
Of proceedings to prevent the commission of offences.

§

1. Officers authorized to k eep the peace.

2. Duty of magistrate, on complaint
made that any person has threatened , or is about to commit an
offence.
8. Magistrat e to issue a warrant, if it
appear that there is reason to fear
the commission of an offence.
(. Duty of magi!'>trate when person complained of is brought before him;
may cause him to enter into recognizance to keep the peace, when.
5. If he give recognizance, he shall be
discharged; if he fail, to be committed.
6. If committed, may be discharged,
how.

§ 7. Recognizance to be transmitted to
clerk of district court.
8. C·t''<'S in which such security may be
required, without complaint made.
9. Person recognized to appear at n ext
term of circuit court, or forfeit his
recognizance.
10. Complainant failing to appear, party
recognized to be discharged.
11. Proceedings on the appearance of the
parties.
12. Recognizance not deemed broken except as in th e 9th section provided.
13. Court shall order recognizance to be
prosecuted, when.
14. Assignment of breaches and eviden.oe
in the action.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. The following magistrates shall have power to cause to
be kept all laws made for the preservation of the public peace, and,
in the execution of that power, to require persons to give security to
keep the peace, in the manner provided in this article : The judges
of the supreme court, throughout the Territory ; judges of the district
courts, within their respective districts ; justices of the peace, in their
respective counties ; the mayors and chief officers of incorporated
cities and towns, within the limits of such corporation.
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SEc. 2. Whenever complaint shall be made in writing, and upon
oath, to any such magistrate, that any person has threatened, or is
about to commit any offence against the person or property of another,
it shall be the duty of such magistrate to examine such complaint,
and any witnesses who may be produced, on oath; to reduce such examination to writing, and cause the same to be subscribed by the parties so examined.
SEc. 3. If it appear, upon such examination, that there is reason to
fear the commission of any such offence by the person complained of,
it shall be the duty of the magistrate to issue a warrant, under his
hand, with or without seal, reciting the complaint, and commanding
the officer to whom it is directed forthwith to apprehend the person
so complained of, and bring him before such magistrate.
SEc. 4. Upon such person being brought before such magistrate, it
shall be the duty of the magistrate to examine all witnesses which
.either party may require to be examined, and if it shall appear to the
satisfaction of such magistrate that there is reason to fear the commission of such offence, he shall require the party complained of to
enter into a recognizance in such sum, not exceeding one thousand
dollars, as such magistrate shall direct, with one or more sufficient
securities, to appear before the district court on the first day of the
next term to be holden, and not depart the same without leave ; and,
in the meanwhile, to keep the peace toward the people of this Territory, and particularly toward the complainant.
SEc. 5. If such recognizance be given, the party complained of shall
be discharged ; but if he fail, or refuse to find surety, it shall be the
duty of the magistrate to commit him to prison until he find the same,
specifying in the warrant the cause of commitment, and the sum in
which security was required.
SEc. 6. Any person committed for not finding surety of the peace,
as above provided, may be discharged by any magistrate authorized
to bind to the peace, within the county, upon giving such security as
was originally required of such person.
SEc. 1. Every recognizance to keep the peace, taken by any magistrate pursuant to the foregoing provisions, or pursuant to any other
statute, shall be transmitted by such magistrate to the clerk of the
district court of the county, on or before the first day of the term of
such court next to be holden after taking the same.
SEc. 8. Every person who, in the presence of any magistrate above
specified, or of any court of record, shall make any affray, or threaten
to kill or beat another, or to commit any offence against his person or
property, and all persons who, in the presence of such court or magistrate, shall contend with bot and angry words, may be ordered by
such magistrate or court, without any other proof, to give such security
as above specified; and in case of failure or refusal so to do, he may be
committed in like manner as above provided.
SEc. 9. Every person who shall have entered into a recognizance to
keep the peace, shall appear before the district court of the county at
the next term ; and if he fail to appear, the court shall forfeit his recognizance and order it to be prosecuted, unless reasonable excuse for
the default be shown.
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SEc. 10. When any person shall have been bound to the peace on
the complaint of another, and the complainant shall not appear, the
party recognized shall be discharged, unless good cause to the contrary be shown.
SEc. 11. Upon the appearance of the respective parties, and in
cases where there is no complaint, the court shall examine the evidence, and may either discharge the recognizance taken, or require
a new recognizance, as the circumstances of the case may require, for
such time as shall appear necessary, not exceeding one year, and in such
cases costs shall be adjudged according to the discretion of the court.
SEc. 12. No recognizance to keep the peace shall be deemed to be
broken, except in the case provided for in the ninth section of this article,
unless the principal in such recognizance be convicted of some offence,
amounting, in judgment of law, to a breach of such recognizance.
SEc. 13. Whenever evidence of such conviction shall be produced to
the court in which the recognizance is filed or taken, it shall be the duty
of the court to order such recognizance to be prosecuted, and the attorney for the Territory, or prosecuting for the district, shall proceed thereon accordingly.
SEc. 14. In the action on such recognizance, the offence stated in
the record of conviction may be ~ssigned as a breach, and such record shall be conclusive evidence of the matters therein stated.

ARTICLE II.

Of arrest, examination, commitment, and trial.

§ 1. Officers authorized to act under this
article.
2. Duty of magistrate on complaint
made.
3. When and how warrant to issue.
4. ·warrants issued by a judge, executed
in any part of this Territory; those
by a magistrate within the county.
5. 'l'he latter, when endorsed, how and
where executed.
6. Offender escaping, warrant to issue
where he is found.
7. Person charged with a misdemeanor
may be brought before a magistrate of the county in which he is
taken.
8. When he may be bailed.
9. Recognizance to be certified to tho
proper clerk.
10. If not bailed, may be taken before a
magistrate where offence was committed.
11. If the offence be felony, prisoner
must be taken to the county where
the offence was committed.
12. Before what magistrate prisoner is to
be brought.
13. Complainant and witness examined.
14. Cross-examination allowed to prison-

er.

§ 15. Counsel allowed.
16.
17.
18.
1!J.
20.
21.

22.
23.
24.
25.
26.

27.
28.

29.

30.
31.
32.
33.
34.

Witnesses may be separated.
Testimony reduced to writing.
When prisoner to be discharged.
·when not, prosecutor and witnesooe
to be recognized.
Security, when required.
Infants and married women, how
their attendance may be secured.
Magistrate may commit witness.
When and how prisoner to be bailed.
When committed.
Endorsement on the warrant of com·
mitment.
Examinations and recognizance to be
certified to clerk of the court.
Penalty on magistrate for failing to
certify.
Two justices may associate in such investigations.
When offender escapes, pursuit to be
made.
When arrested, proceedings, &c.
Penalty on officer for failing to pursue and arrest.
Who authorized to bail, &c.
When bailed by a court, duty of clerk,
&c.
Prosecutor's name to be returned to
proper county.
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SEcTION 1. The magistrates enumerated in the first section of the
first article of this act, within the jurisdiction therein specified, shall
have power to issue process for the apprehension of any person
charged with a criminal offence, and to execute the powers and duties
conferred in this article.
SEc. 2. Whenever complaint shall be made to any such magistrate
that a criminal offence has been committed, it shall be his duty to examine the complainant, and any witnesses who may be produced by
him, on oath.
SEc. 3. If it appear on such examination that any criminal offence
has been committed, the magistrate shall issue a proper warrant, reciting the accusation, and commanding the officer to whom it shall
be directed forthwith to take the accused and bring him before such
magistrate, to be dealt with according to law.
SEc. 4. Warrants issued by any judge of the supreme or district
court may be executed in any part of this rrerritory, and warrants
issued by any other magistrate may be executed in any part of the
county within which he is such officer, and not elsewhere, unless endorsed in the manner directed in the next section.
SEc. 5. If the person against whom any warrant, granted by a judge
of the probate conrt, justice of the peace, mayor or chief officer of a
city or town, shall be issued, escape, or be in any other county, it
shall be the duty of any magistrate authorized to issue a warrant in
the county in which such offender may be, or is suspected to be) on
proof of the handwriting of the magistrate issuing the warrant, to endorse his name thereon , and thereupon the offender may be arrested in
such county by the officer bringing such warrant, or any officer within
the county within which the warrant is so endorsed.
SEc. 6. vVhen any person who shall have committed a criminal
offence in one county shall escape into another, any magistrate within
the county in which such offender may be found may issue his warrant
for the apprehension of such offender, and secure him for trial in the
manner hereinafter directed.
SEc. 7. When any person, charged with a criminal offence, shall be
arrested out of the county in which the offence is alleged to have been
committed, and snch offencP. be not punishable with deaih, or be of
the grade of felony, he shall, if he request it, be taken before som€
magistrate of the county in which be is so arrested.
SEc. 8. If the offence charged in the warrant be not punishable
with death, or be of the grade of felony, the magistrate before whom
such prisoner shall be brought, under the provisions of the last section,
may admit him to bail for his appearance before the next court having
cognizance of the offence, to be held in the county where the offence is
alleged to have been committed.
SEc. 9. vVhen· a prisoner is let to bail under the provisions of the
last section, the magistrate shall certify that fact on the warrant, and
deliver the same, together with the recognizance taken by him, to the
officer or other person having charge of the prisoner, who shall deliver
the same, without unnecessary delay, to the clerk of the court having
cognizance of the offence.
SEc. 10. If such magistrate refuse to let such prisoner to bail, or if
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such bail as is required be not given, the officer or person having the
prisoner in charge shall take him before a magistrate of the county in
which the offence is charged to have been committed, as hereinafter
provided.
SEc. 11. If the offence charged in the warrant be punishable with
death, vr be of the grade of felony, the officer or the person making
the arrest shall convey the prisoner to the county in which the offence
is charged to have been committed, before some magistrate therein, as
in the next section is prescribed.
SEc. 12. Persons arrested under any warrant) for any offence, shall,
when no provision is otherwise made, be brought before the magistrate who issued the warrant, or if he be absent, or if his office be
vacant, or if he be not authorized to act within the county in whiCh
the offence was committed, then before the nearest magistrate in such
county; and the warrant by virtue of which the arrest was made, with
a proper return endorsed thereon, and signed by the officer or person
making the arrest, shall be delivered to such magistrate.
SEc. 13. The magistrate, before whom any such person shall be
brought, shall proceed as soon as may be to examine the complainant
and witnesses produced in support of the prosecution, also the witnesses of the defendant, on oath, in the presence of the prisoner, in
regard to the offence charged, and other matters connected with such
charge, which such magistrate may deem pertinent.
SEc. 14. If desired by the prisoner, his counsel may be present
during the examination, and may cross-examine the complainant and
the witnesses on the part of the prosecution.
SEc. 15. And he shall be allowed the assistance of counsel in such
ex:amination.
SEc. 16. While any witness for or against the prisoner is under examination, the magistrate may exclude from the place in which such
examination is had all witnesses who have not been examined, and he
may prevent the witnesses from conversing with each other until they
shall have been examin~d.
SEc. 17. The evidence given by the several witnesses examined shall
be reduced to writing by the magistrate, or under his direction, and
shall be signed by the witnesses respectively.
SEc. 18. If, upon the examination of the whole matter, it appear to
the magistrate, either that no offence has been committed by any person, or that there is no probable cause for charging the prisoner therewith, he shall discharge such prisoner.
SEc. 19. If it appear that an offence has been committed, and that
there is probable cause to believe the prisoner guilty thereof, the
magistrate shall bind, by recognizance, the prosecutor, and all matsrial witnesses against such prisoner, to appear and testify before the
court having cognizance of the offence, on the first day of the next
term thereof, and not to depart such court without le~ve.
SEc. 20. Whenever such magistrate shall be satisfied, by due proof,
that there is good reason to believe that any such witness will not
fulfil the condition of such recognizance unless security is required,
he may order such witness to enter into a recognizance, with such
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security as he shall deem meet for such appearance and attendance at
court.
SEc. 21. Infants and married women, and others, by law incapable
of contracting,. being material witnesses, may be required to procure
a surety who will enter into a recognizance for their appearance and
attendance as above specified.
SEc. 22. If any witness, so required to enter into a recognizance or
give security, refuse to comply with such order, the magistrate may
commit him or her to prison until he or she comply with such order,
or be otherwise discharged, according to law.
SEc. 23. If the offence with which the prisoner is charged be bailable, and the prisoner offer sufficient bail, a recognizance shall be taken
£ his appearance to answer the charge before the court in which the
same is cognizable, on the first day of the next term thereof, and not
to depart such court without leave, and thereupon he shall be discharged.
SEc. 24. If the offence be not bailable, or sufficient bail be not offered, the prisoner shall be committed to the jail of the county in
which the same is to be tried, there to remain until he be discharged
by due course of law.
SEc. 25. Whenever any person shall be committed to jail for a bailable offence, it shall be the duty of the magistrate to endorse on the
warrant of commitment the sum in which bail was required.
SEc. 26. All examinations and recognizances, taken in pursuance of
the provisions of this article, shall be certified by the magistrate taking the same) and delivered to the clerk of the court in which the offence is cognizable, on or before the first day of the next term thereof;
except that, where the prisoner is committed to jail, the examination
of the witnesses for or against him, duly certified, shall accompany
the warrant of commitment, and be delivered therewith to the jailor.
SEc. 27. If any magistrate refuse or neglect to certify and return,
as required by the last section, any examination or recognizance by
him taken, he may be required by rule of court forthwith tO return
the same, and, in case of disobedience, may be proceeded against by
attachment.
SEc. 28. It shall be lawful for any magistrate to whom any complaint shall be made, or before whom any prisoner shall be brought,
as hereinbefore provided, to associate with himself any other magistrate of the same county, and the powers and duties herein mentioned
may be executed by such two magistrates so associated.
SEc. 29. Whenever any felony shall be committed, and the offender
attempt to escape, public notice thereof shall be immediately given at
all places near where the same was committed, and pursuit shall be
forthwith made after the offender by sheriffs, coroners, and constables,
and all others who shall be thereto required by any such officer, and
the offender may be arrested by any such officer or his assistants, without warrant.
SEc. 30. When any person shall be so pursued and arrested, he shall
be immediately taken before some magistrate authorized to act under
the provisions of this article, who shall proceed thereon in the same
manner as if the prisoner had been arrested on a warrant.
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SEc. 31. Every sheriff, coroner, or constable who shall fail or refuse
to pursue and arrest any offender, as required by the preceding provisions, shall be deemed guilty of a misdemeanor, and shall be punished by fine not exceeding five hundred dollars, or by imprisonment
not exceeding one year, or by both such fine and imprisonment.
SEc. 32. Whenever any person shall be committed to jail, on a warrant of commitment by any magistrate, for a bailable offence, the
recognizance, with proper security, may be taken by any court or magistrate authorized by law to issue a writ of habeas corpus.
SEc. 33. Whenever any prisoner shall be let to bail by any court
other than that in which the offence is to be tried, it shall be the duty
of the clerk of the court, by which the prisoner was bailed, immediately to transmit the recognizance taken by such court to the clerk
of the court in which the p·arty bailed is required to appear.
SEc. 34. If in such case the accused shall be held to answer for the
offence, it shall be the duty of the magistrate to make out a certificate
of the name, occupation, and place of abode of the prosecutor, and
return the same, with the recognizance of such prisoner, to the proper
county.

ARTICLE III.
Of grand ;'uries and their proceedings.

§ 1. How many compose a grand jury ; § 12. Witness committed for refusal, shall
foreman appointed.
2. When, by whom, and for what rea-

3.

4:.
5.
6.
7.
8.
9.
10.
11.

son a grand juror may be challenged.
No challenge allowed except as above
provided.
Foreman authorized to administer
oaths, &c.
Clerk, how appointed ; his duties.
Prosecuting attorney to attend grand
jury when required.
May attend of his own motion for
certain purposes ; deliberations of
the jury private.
Clerk to issue subpamas when requicrd
by the foreman or prosecuting attorney.
Comt may order compulsory process
in certain cases.
Proceedings when a witness refuses to
testify before a grand jury.
Proceedings if court determine that
witness is bound to answer.

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

not be discharged unless he enter
into recognizance.
Court may, in its discretion, summon
a second grand jury in certain
cases.
Procee<l.ings in such event.
When grand jurors may disclose testimony given before them.
Not allowed to disclose votes or
opinions of his own, or fellows.
Duty in relation to secrecy.
Duty of conrt in giving charge to the
grand jury.
Indictment only found by a concurrence of twelve; how endorsed.
Row endorsed when bill is ignored.
How presented to the court, &c.
When prosecutor necessary.
His name endorsed on indictment.
Prosecutor adjudged to pay the costs
when indictment returned ''not a
true bill.''
Not necessary for grand jmy to make
presentment, when.

SECTION 1. There shall not be more than eighteen grand jurors
summoned, nor less than fifteen persons sworn, on any grand jury ;
and from the persons summoned to serve as grand jurors, and appearing, the court shall appoint a foreman, and may also appoint a foreman in every case where any person appointed shall be discharged, or
excused, before the grand jury shall be dismissed.
Ex. Doc. 23--33
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SEc. 2. Any person held to answer to a criminal charge may object
to the competency of any one summoned to serve as a grand juror,
before he is sworn, on the ground that he is the prosecutor or complainant upon any charge against such person, or that he is a witness
on the part of the prosecution, and has been summoned or bound in
a recognizance as such; and if such objection be established, the
person so challenged shall be set aside.
SEc. 3. No challenge to the array of grand jurors, or to any person
summoned as a grand juror, shall be allowed in any other cases than
such as are specified in the last section.
SEc. 4. The foreman of every grand jury, from the time of his appointment to his discharge, shall be authorized to administer any oath,
declaration, or affirmation, in the manner prescribed by law, to any
witness who shall appear before such grand jury, for the purpose of
giving evidence in any matter cognizable by them.
SEc. 5. Every grand jury may appoint one of their number to be a
clerk thereof, to preserve minutes of their proceedings, and of the
evidence given before them, which minutes shall be given to the attorney prosecuting in the county, when so directed by the grand jury.
SEc. 6. Whenever required by any grand jury, it shall be the duty
of the attorney, prosecuting in the county, to attend them for the
purpose of examining witnesses in their presence, or giving them
advice upon any legal matter.
SEc. 7. Such attorney shall be allowed, at all times, to appear before
the grand jury_, on his request, for the purpose of giving information
relative to any matter cognizable by them, (and may be permitted to
interrogate witnesses before them,) when they or he shall deem it
necessary; but no such attorney, or any other officer or person, except
the grand jurors} shall be permitted to be present during the expression of their opinions, or the giving their votes on any matter before
them.
SEc. 8. Whenever thereto required by any grand jury, or the foreman thereof, or by the prosecuting attorney, the clerk of the court in
which such jury is impannelled shall issue subprenas and other process
to bring witnesses to testify before such grand jury.
SEc. 9. If any witness, duly summoned to appear and testify before
a grand jury, shall fail or refuse to obey, the court shall cause compulsory process to be issued to enforce his attendance, and may punish
the delinquent in the same manner and upon like proceedings as provided by law for disobedience of a subprena issued out of such court
in other cases.
SEc. 10. If any witness, appearing before a grand jury, shall refuse
to testify,* or to answer any interrogatories in the course of his examination, the fact shall be communicated to the court in writing, on
which the question refused to be answered shall be stated, and the
court shall thereupon determine whether the witness is bound to answer or not, and the grand jury shall be immediately informed of the
decision.
SEc. 11. If the court determine that the witness is bound to answer,
o See crimes and punishments, art. 8, sec. 2, Ward vs. The State, 2 Missouri Rep., 121.
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and he persist in his refusal to testify, he shall be brought before the
court, who shall proceed therein in the same manner as if the witness
had been interrogated and refused to answer in open court.
SEc. 12, If any such witness shall be committed for a contempt on
account of his refusal to testify, and shall persist in such refusal until
the grand jury is dismissed, or until the expiration of his imprisonment, he shall not be discharged until he enter into a recognizance,
with sufficient security, for his appearance at the next term of the
court, and not to depart such court without leave.
SEc. 13. If any offence be committed or discovered during the sitting
of any court, after the grand jury attending such court shall be discharged, such court may, in its discretion, by an order to be entered
on its minutes, direct the sheriff to summon another grand iury.
SEc. 14. The sheriff shall, accordingly, forthwith sum~on such
grand jury, from the inhabitants of the county qualified to serve as
grand jurors, who shall be returned and sworn, and shall proceed in
the same manner, in all respects: as provided by law in respect to
other grand juries.
SEc. 15. Members of the grand jury may be required by any court
to testify whether the testimony of a witness examined before such
jury is consistent with, or different from, the evidence given by such
witness before such court, and they may also be required to disclose the
testimony given before them by any person, upon a complaint against
such person for perjury, or upon his trial for such offence.
SEc. 16. No member of a grand jury shall be obliged or allowed to
testify or declare in what manner he or any other member of the grand
jury voted on any question before them, or what opinions were expressed by any juror in relation to any such question.
SEc. 17. No grand juror shall disclose any evidence given before the
grand jury, nor the name of any witness who appeared before them,
except when lawfully required to testify as a witness in relation thereto;
nor shall he disclose the fact of any indictment having been found
against any person for a felony, not in actual confinement, until the
defendant shall have been arrested thereon. .Any juror violating the
J1rovisions of this section shall be deemed guilty of a misdemeanor.
SEc. 18. In charging grand juries, the court shall apprize them of
the provisions of the last three sections in relation to disclosures, and
in what cases and under what circumstances any disclosures may or
may not be made.
SEc. 19. No indictment can be found withoutthe concurrence of at
least twelve grand jurors; when so found, and not otherwise, the
foreman of the grand jury shall certify, under his hand, that such
indictment is a true bill.*
SEc. 20. Where there is not a concurrence of twelve grand jurors in
finding an indictment, the foreman shall certify, under his hand, that
such indictment is not a true bill.
SEc. 21. Indictments found by a grand jury shall be presented by
their foreman, in their presence, to the court, and shall be there filed,
and remain as records of such court.
o Thomas vs. The State, 6 Missoud Rep., 457; Pratte vs. The State, 8 Missouri Rep., 24 7.
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SEc. 22. No indictment for any trespass against the person or
property of another, not amounting to felony, or for the first offence
of petit larceny, shall be preferred unless the name of a prosecutor is
endorsed thereon, except where the same is preferred uponthe information or knowledge of two or more of the grand jury, or on the information of some public officer in the necessary discharge of his duty, in
which case a statement of the fact shall be made at the end of the
indictment, and signed by the foreman of the grand jury.*
SEc. 23. The name of the prosecutor shall be endorsed as such by
himself, or, where his name has been certified as prosecutor with the
examination as provided by law, the endorsement may be made by the
prosecuting attorney; but no indictment shall be quashed for the want
of such endorsement, if the same shall be made before the motion to
quash is disposed of. t
SEc. 24. If any indictment, so endorsed, shall be returned by the
grand jury n not a true bill,'' the prosecutor shall be adjudged to pay
the costs.t
SEc. 25. It shall not be necessary for any grand jury to present any
presentment prior to the presentation of the indictment.

ARTICLE IV.
Of indictments and process thereon.

§

1. Indictments for a felony not open to § 12. Indictments, &c., against accessories,
inspection.
in what counties may be had.
2. Disclosing fact that indictment is
13. Accessories to be tried, although prinfound, a misdemeanor.
cipal not arrested.
3. Qualification of the two last sections.
14. When robbery and burglary may be
4. In case of two indictments for the
tried in county to which property
same matter, first to be quashed.
is carried.
5. In what county receivers of stolen
15. Two or more ch arged jointly with the
property may be indicted, tried and
commission of an offence, to be inconvicted.
eluded in same indictment.
6. In what counties indictments, trial
16. Counts for different degrees of same
and conviction may be had for ofoffence.
fences on board of vessels, &c.
17. Indictments not to be affected by cer7. In what county indictments may be
t ain omissions and defects.
found for offences committed near a
18. Warrants on indictments, by whom
boundary line of a county.
issued and where executed.
8. Allegation of property in indictment
19. Letting to bail of persons indicted, by
in case of several owners or partwhat officers.
20. For misdemeanors, sheriff may admit
ners.
9. Proceedings when wound, &c., in one
to bail any one who will give sccucounty, and death in another.
rity, &c.
10. Proceedings when wound &c., given
21. No other officers authorized to let to
in this Territory, and death in
bail in such cases.
another.
22. Recognizance on letting to bail, where
11. Proceedings when wound, &c., given
to be filed, &c.
in another State and death in this
23. If any person abscond or flee after in'l'erritory.
dictmcnt, &c., cause may be continued ; proceedings.

o The State vs. M' Courtney et al., 6 Missouri Rep., 649.
t See State vs. M'Courtney, 6 Missouri Rep., 649.
t Where an indictment. so endorsed, is returned "not a true bill," the liability of the
prosecutor is determined by the jury who try the case. See title ''costs in criminal cases.''
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SECTION 1. When any indictment shall be found against any person
for a felony, not being in actual confinement or held by recognizance
to answer thereto, such indictment shall not be open to the inspection
of any person except the judge and clerk of the court and the prosecuting attorney, until the defendant therein shall have been arrested.
SEc. 2. No judge, prosecuting attorney, or other officer of the
court, shall disclose the fact of any such indictment being found
until the defendant therein shall have been arrested or recognized to
answer the same; and any person violating this provision shall be
deemed guilty of a misdemeanor.
SEc. 3. The two last sections shall not extend to any officer making
any such disclosure by the issuing or in the execution of any process
on such indictment, or in any other way, when it shall become necessary in the discharge of any official duty.
SEc. 4. If there be at any time pending against the same defendant
two indictments for the same offence, or two indictments for the same
matter, although charged as different offences, the indictment first·
found shall be deemed to be suspended by such second indictment, and
shall be quashed.
SEc. 5. When any person shall be liable to prosecution as the receiver of any personal property that shall have been feloniously stolen,
taken, or embezzled, he may be indicted, tried and convicted in any
county where he received or had such property, notwithstanding such
theft was committed in another county.*
SEc. 6. When any offence shall have been committed within this
Territory on board any vessel in the course of any voyage or trip, an
indictment for the same may be found, and a trial upon conviction thereon had, in any county through which, or any part of which,
such vessel shall be n~vigated in the course of the same voyage or
trip, or in the county where such voyage or trip shall terminate, in
the same manner and with like effect as in the county where the offence was committed.
SEc. 7. Where an offence shall be committed on the boundary of two
counties, or within five hundred yards of such boundary, or where
the person committing the offence shall be on one side of such boundary and the injury be done on the other side of such boundary} the
indictment may be found and the trial and conviction thereon had in
either of such counties.
SEc. 8. vVhen any offence shall be committed upon, or in relation
to, any personal property belonging to several partners or owners} the
indictment for such offence shall be deemed sufficient if it allege such
property to belong to any one or more of such partners or owners,
without naming all of them.
SEc. 9. When any mortal wound shall be given, or any poison shall
be administered, or any means shall be employed, in one county, by
which any human being shall be killed, who shall die thereof in
another county, an indictment for such offence may be found in either
county} and the same proceedings shall be had thereon, in all respects
c; See act crimes and punishments, article 9, sections 3 and 4, when the offence was committed in another State.
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as if the offence had been commenced and consummated in the county
in which such indictment shall be found.
SEc. 10. If any such wound or mortal injury shall be inflicted on
any human being in this Territory, who shall die thereof in another
Territory or State, an indictment may be found and a trial and conviction thereon had in the county in which the wound or mortal injury
was given or inflicted, in all respects as if the death had happened in
such county.
SEc. 11. If any such wound or mortal injury shall have been inflicted in another State or Territory on any human being who shall die
thereof within this Territory, an indictment may be found and a trial
and conviction thereon had in the county in which the death happened, in all respects as if the wound or injury had been inflicted in
such county.
SEc. 12. An indictment against any accessory to any felony may be
found in any county where the offence of such accessory shall have
been committed, notwithstanding the principal offence may have been
committed in another county, and the like proceedings shall be had
therein, in all respects, as if the principal offence had been committed
in the same county.
SEc. 13. An accessory before or after the fact* may be indicted,
tried, and punished, notwithstanding the principal felon may have
been arrested, tried or convicted.
SEc. 14. When property, stolen in one county and brought into
another, shall have been taken by burglary or robbery, the offender
may be indicted, tried, and convicted for such burglary or robbery in
the county into which such stolen property was brought, in the same
manner as if such burglary or robbery had been committed in that
county; and whenever any larceny shall be committed in one county,
and the property or effects so stolen shall be carried into or through
any other county, such larceny shall be deemed to have been perfected in every county into which, or through which, such property or effects shall have been carried.
SEc. 15. When two or more persons are charged with having committed an offence jointly, all concerned shall be included in one indictment.
SEc. 16. When, by law, an offence comprises different degrees, an
indictment may contain counts for the different degrees of the same
offence or for any of such degrees. t
SEc. 17. No indictment shall be deemed invalid, nor shall the trial,
judgment, or other proceeding thereon be stayed, arrested, or in any
manner affected, first, by reason of the omission or misstatement of
the defendant's title, occupation, estate or degree, or of the county or
town of his residence, where the defendant shall not be misled or prejudiced by such omission or misstatement ; or, ser.ond, by the omission
of the words "with force and arms," or any words of similar import;
or, third, by omitting to charge any offence to have been contrary
to a statute or statutes, notwithstanding such offence may have been
0 See title "crimes and punishments," article 9, sections 5 and 6 ; 1 Anne, statute 2, c.
9, s. 2 ; 22 Geo. III, c. 58, s. 1 ; 7 Geo. IV, c. 64, s. 9 ; 3 Geo. IV, c. 38, s. 3.
t See title crimes and punishments, article 9, section 14, and same article, section 16.
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created or the punishment declared by a statute; or, fourth. by reason of any defect or imperfection in matters of form which shall not
tend to the prejudice of the defendant.
SEc. 18. A warrant or other process for the arrest of the defendant
indicted may be issued by the court in which such indictment has been
found, or by the judge thereof, or by any judge of the supreme court,
and by no other officers, and may be directed to and executed in any
county in this Territory.
SEc. 19. Where the indictment is for a bailable offence, the defendant may be let to bail by the court in which such indictment is pending; or, if such court be not sitting, by the judge thereof, or by any
judge of the probate court of the county in which the indictment is
pending.
SEc. 20. When the indictment is for a misdemeanor, the sheriff may
himself aclmit the defendant to bail, with sufficient security, in a sum
proportioned to the offence, and which in no case shall be less than
one hundred dollars, and the recognizance taken shall be signed by
the prisoner and his securities, and attested by the sheriff.
SEc. 21. No court or officer other than those specified in the two last
sections shall let to bail any person indicted for any offence.
SEc. 22. Whenever any person indicted for any offence shall be let
to bail, the officer taking the recognizance shall immediately file the
same with the clerk of the court in which the indictment is pending.
SEc. 23. If any person, indicted for a criminal offence, abscond or
flee from justice, or cannot be found to be served with process, or being let to bail, shall not appear according to the condition of the
recognizance, the cause may be continued from term to term, without
issuing process on the indictment; and such process may be issued at
any time on the application of the prosecuting attorney.

AH.'ITCLE V.

Of lhe arraignment, and other proceedings, before trial.

§ 1. All indictments tried at :first term, § 12. Officer prosecuting may join in such
unless, &c.
2. In capital ea:-;c:;;, when copy of indictment to be furnished the prisoner.
3. In other casci;, defendant entitled to
a copy of indictment, on demand.
4. Duty of the court to assign counsel in
certain case's; his privile .~es .
5. When plea of not guilty to be cntcrecl.
6. Dilatory pleas, when admissible.
7. Vcnur of plea laid without the county,
how tried.
8. Defendant entitled to subpamas, &c. I
9. Disobedience punished as in civil
cases.
10. Tender of fees unncces~ary in criminal
cases.
take
11. In what case a commission
depositions may be granted.

I

commission, &c.
1.'3. Interrogatories to be annexed; how

executed and r eturned.
14. Depositions de bene esse, how taken, &c.
13 . Change of venue, how made when the
judge is indicted.
16. ·w hen ordered on account of interest
in the judge.
17. When allowed, because of prejudice
in the people, &c.
18. When allowed. from one district to
another.
19. Petition, by whom made, &c.
20. Such petition must be accompanied
with an affidavit.
21. Change of venue allowed to be made
by the judge, upon facts within his
own knowledge.
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§ 22. Order of removal.
23. When application must be made during the term.
24. If facts sufficient arise since last continuance, change allowed.
25. Order for removal of a cause, how
made.
26. Recognizance, how and when taken.
27. Such recognizance may be taken, by
whom.
28. Restrictions upon the privilege.
29. Order to remove the body, when
made.
30. Duty of sheriff in obeying the order.
31. Transcript of the record to be made
out, &c.
32. Cause to proceed in all respects as if
it originated therein.
33. How to proceed if transcript be not
transmitted or received, &c., at the
first term of court to which it was
ordered.

§ 34. Defendant, witness, &c., who are under

35.

36.
37.
38.
39.

recognizance, having notice of removal, to attend the place of trial;
fail urc to do so deemed a breach of
recognizance.
Order of removal made in term, deemed a notice to persons under recognizance; in other cases, notice how,
by whom given, and how served.
Costs and expenses in the removal, by
what court to be adjusted; how
taxed, &c.
Penalty on clerk who shall neglect to
perform duties enjoined on him in
removal of causes.
Several defendants, and cause for removal only as to part, others to be
tried as if no order was made.
When cause is continued, the parties
may require witnesses to enter into
recognizance, &c. ; penalty for nonattendance at next term; attachment may issue.

SECTION 1. All indictments shall be tried at the first term at which
the defendant appears, unless the same be continued for cause. If
the defendant appear or is in custody at the time at which the indictment is found, such indictment shall be tried at that term, unless continued for cause.
SEc. 2. It shall be the duty of the clerk of the court in which an
indictment against any person, for a capital offence, may be pending,
when ever the defendant shall be in custody, or held by recognizance
to answer thereto, to make out a copy of such indictment, and cause
the same to be delivered to the defendant or his counsel at least fortyeight hours before he shall be arraigned on such indictment.*
SEc. 3. Every person who shall be indicted for any offence not capital, who shall have been arrested or held by recognizance to appear
and answer to such indictment, shall, on demand, and on payment of
the fees allowed by law therefor, be entitled to a copy of the indictment and all endorsements thereon.
SEc. 4. If any person, about to be arraigned upon an indictment for
a felony, be without counsel to conduct his defence, and be unable to
employ any, it shall be the duty of the court to D..Sf:lign him counsel,
at his request, not exceeding two, who shall have free access to the
prisoner at all reasonable hours; and any lawyer practising in such
court, when so assigned as counsel, shall engage in such defence without fee; and any such lawyer who shall wilfully refuse, shall be suspended from practising in such court for twelve months.
SEc. 5. When any person shall be arraigned upon any indictment,
it shall not be necessary to ask him how he will be tried ; and, if he
deny the charge in any form, or require a trial, or if he refuse to
plead or answer, and in all cases when he does not confess the indictment to be true, a plea of not guilty shall be entered, and the same

;::, If the defendant pleads and goes to trial, without objecting for the want of such
copy, the neglect of duty by the clerk will not be sufficient ground to set aside the verdict; Lisle vs. The State, 6 Missouri Rep., 429.
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proceedings shall be had, in all respects, as if he had formally pleaded
not guilty to such indictment.
SEc. 6. No plea in abatement, or other dilatory plea to an indictment, shall be received by any court, unless the party offering such plea
shall prove the truth thereof, by affidavit, or some other evidence.
REc. 7. When any matters shall be pleaded to an indictment as
having occurred in any other county than that in which the indictment was found, it shall be tried in the same manner as if it had been
alleged to have occurred in the same county where such plea is tendered.
SEc. 8. Every person indicted or prosecuted for a criminal offence
shall be entitled to subpamas and compulsory process for witnesses, in
like manner and under like circumstances as parties in civil cases.
SEc. 9. Disobedience to any such subpamas shall be punished in
the same manner and upon the like proceedings as provided by law
in civil cases ; and every delinquent witness shall be liable to the
party at whose instance he was summoned, in the same manner, and
to the same extent, as in cases of witnesses summoned in a civil suit.
SEc. 10. It shall not be necessary to pay or tender any fees whatever to any witness summoned on the part of the Territory, or on the
part of the defendant; bnt such witness shall be bound to attend,
and be liable for his non-attendance, in the same manner as if the fees
allowed to witnesses had been duly paid to him.
SEc. 11. When any issue of fact is joined in any criminal case, and
any material witness for the defendant resides out of the rrerritory,
or, residing within the Territory, is encienie, s\ck or infirm, or is
bound on a voyage, or is about to leave this Territory, such defendant
may apply to the court in which the cause is pending for a commission to examine such witness upon interrogatories thereto annexed,
and such court may grant the same, upon the like proof and on the
like terms as provided by law in civil cases.
SEc. 12. The court granting such commission may permit the
officer prosecuting for the Territory to join in such commission, and
to name material witnesses, to be examined on the part of the Territory, whose personal attendance cannot be obtained for like causes.
SEc. 13. Interrogatories, to be annexed to such commission) shall
be settled, and such commission shall be issued, executed and returned
iu the manner prescribed by law in respect to commissions in civil
cases, and the depositions taken thereon and returned shall be read
in the like cases and with the like effect as in civil suits.
SEc. 14. The defendant, in any criminal cause, may also have witnesses examined on his behalf, conditionally) upon a commission
issued by the clerk of the court in which the cause is pending, in
the same cases and upon the like notice to the prosecuting attorney,
with the like effect and in all respects as is provided by law in civil
suits.
SEc. 15. Whenever any indictment or prosecution for a criminal
offence shall be pending in any court having jurisdiction thereof,
against the judge thereof, the same shall be removed to the court of
some county where some other judge may preside, upon the order, in
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writing, of the prosecuting attorney, or upon the order of any judge
of the supreme court.
SEc. 16. When any indictment or criminal prosecution shall be
pending in any district court, the same shall be removed by the order
of such court, or the judge thereof, to the district court of some county
in a different district, in either of the following cases: ll'irst, when
the jndge of the court in which the cause is pending is near of kin to
the defenflant, by blood or marriage; or, second) where the defendant
is a slave, and such judge, or a person near of kin to him, is the
owner or has any interest in such slave ; or, third, where the offence
charged is alleged to have been committed against the person or property of such judge, or some person near of kin to him; or, fourth,
where the judge is in anywise interested or prejudiced, or shall have
been counsel in the cause.
SEc. 17. Any criminal cause pending in any district court may be
removed by the Grder of such court, or the judge thereof, to the district
court of another county in the same district, whenever it shall appear,
in the manner hereinafter provided, that the minds of the inhabitants
of the county in which the cause is pending are so prejudiced against
the defendant that a fair trial cannot be had therein.
SEc. 18. vVhenever it shall appear) in the manner hereinafter provided, that the inhabitants of the entire district are so prejudiced
against the defendant that a fair trial cannot be had therein, the
cause shall, by order of the court or judge, be removed to another district in which such prejudice is not alleged to exist.
SEc. 19. Such order of removal, as specified in the two preceding
sections, shall be made on the application of the defendant; or where
the defendant is under the age of sixteen, or is a slave, on the application of such slave, or of the owner of such slave, or the parent or
guardian of such infant; and if such infant has no parent or guardian,
then on the application of any two respectable citizens of the county
where the cause is at issue.
SEc. 20. The petition of the applicant for a change of venue shall
set forth the facts, and the truth of the allegations shall be supported
by the affidavit of the defendant or some credible disinterested person,
and reasonable previous notice of such application must be given to
the prosecuting attorney.
SEc. 21. Whenever it shall be within the knowledge of a court or
judge that facts exist which would entitle a defendant to the removal
of any criminal cause, on his application, such judge or court may
make an order for such removal without any application by the party
for that purpose.
SEc. 22. Every order for the removal of any cause, under the foregoing provisions, shall state whether the same is made on the application of the party, or on facts within the knowledge of the court or
judge, and shall specify the cause of removal, and designate the county
to which the cause is removed.
SEc. 23. No order for the remova.l of any cause shall be made) on
the application of the defendant, for the causes specified in the seventeenth or eighteenth sections, unless such application be made during
the term of the court at which the indictment is found, provided said
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defendant be in custody or on recognizance; and if not so in custody,
or held to bail, then the application may be made at or before the first
term after the defendant shall have been arrested, and not thereafter,
except as provided for in the next succeeding section.
SEc. 24. If the defendant will, in addition to the oath requisite in
ordinary and timely applications, swear that the facts on which he
grounds his application have first come to his knowledge since the last
precedjng continuance of the cause, the court shall grant a change of
venue, although such application be made at a term subsequent to
that at which the prisoner was likely to be arraigned.
SEc. 25. Every order for the removal of a cause, if made in term,
shall be entered on the minutes ; if made by an officer, out of court,
shall be in writing and signed by such officer, and shall be filed by
the clerk, with the petition, if any, as a part of the record in the cause.
SEc. 26. When such order shall be made, the defendant, if not in
confinement or custody, shall enter into a recognizance, with sufficient
sureties, for his appearance to answer the charge in the court to which
the cause is to be removed at the next term thereof, and not to depart
such court without leave.
SEc. 27. Such recognizance may be taken by the court or judge
making the order, or by any court or officer authorized by law to let
to bail after indictment, and, when taken out of the court in which
the cause is pending, shall be filed with the clerk thereof.
SEc. 28. No order for the removal of a cause shall be effectual in
the case of any defendant not in confinement or custody, unless a
recognizance, taken as herein directed, be entered into in open court,
or delivered with the order, and filed with the clerk of the court, nor
unless such order be delivered before any juror is sworn in the cause;
and in no case shall a second removal of any cause be allowed.
SEc. 29. If the defendant be in actual custody or confinement, the
court or officer granting the order of removal shall also make an order
commanding the sheriff to remove the body of the defendant to the
jail of the county into which the cause is to be removed, and then deliver him to the keeper of such jail, together with the warrant or process by virtue of which he is imprisoned or held.
SEc. 30. The sheriff shall obey such order without unnecessary delay, and shall endorse on the commitment or process, by virtue of
which the prisoner was in his custody, the reason of the change of
custody, and shall deliver such warrant, with the prisoner, to the
keeper of the jail of the proper county, who shall give such sheriff a
receipt therefor, and take charge of and keep the prisoner, in the same
manner as if he had been originally committed to such jail.
SEc. 31. \Vhenever any order shall be made for the removal of any
cause under the foregoing provisions, the clerk of the court in which
the same is pending , hall make out a full transcript* of the record
and proceedings in the cause, including the order of removal, the petition therefor, (if any,) and the recognizance of the defendant, and
of all witnesses, and shall transmit the same, duly certified under the
seal of the court, to the clerk of the court to which the removal is
ordered.
(;; Ruby vs. The State, 7 Missouri Rep., 206.
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SEc. 32. On the receipt of such transcript by the clerk of the court
to which any cause is removed, he shall file the same as a record of
his court, and the same proceedings shall be had in the cause in such
court, in the same manner, and in all respects) as if the same had
originated therein.
SEc. 33. If such transcript shall not be transmitted, or shall not be
received at or before the first term of the court to which the cause is
ordered to be removed, or if such transcript shall be lost or destroyed,
the cause shall not by reason thereof be discontinued, but such transcript, or another in lieu thereof, may be transmitted ancl filed, as required by this act, at or before the next succeeding term of such court,
and proceedings thereon shall be had as if no such failure or loss had
happened.
SEc. 34. The defendant, and all witnesses, and others who shall
have entered into any recognizance to attend the trial of such cause,
having notice of the removal thereof, shall be bound to attend at the
time and place of trial, in the county to which the cause is removed;
and a failure to do so shall be deemed a breach of recognizance.
SEc. 35. When the order of removal is made in term, it shall be
deemed a notice to every person who shall have entered into a recognizance to appear at such term; in other cases the notice shall be in
writing, signed by the prosecuting attorney, or clerk of the court, and
served on the person so recognized, in the manner provided by law for
serving notices.
SEc. 36. The costs and e"Kpenses necessarily incurred in the removal
of any such cam;e, under the foregoing provisions, shall be adjusted
and allowed by the court wherein the cause is tried, and shall be taxed
as other costs in such cause.
SEc. 37. If any clerk of the district court shall neglect or refuse to
perform any duty in relation to the removal of a cause enjoined on
him by the foregoing provisions, he shall forfeit and pay a sum not
exceeding five hunrlred dollars, to be recovered by action of debt in
the name and to the use of the Territory.
SEc. 38. Where there are several defendants in any indictment in a
criminal prosecution, and the cause of the removal thereof exists only
as to part of them, the other defendants shall be tried, and all proceedings had against them, in the county in which the case is pending, in all respects as if no order of removal had been made as to any
defendant.
SEc. 39. Whenever a criminal case shall be continued, all the witnesses in attendance shall be called by the court, and as many of them
as the parties may desire shall be required to enter into recognizance
for their appearance at the next term at which such case shall be set
for trial ; and if any such witness shall fail to appear in said court
when so called for the purpose of being recognized, such witness shall
forfeit all his fees as witness in such cause, and may be compelled so
to appear by attachment.
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ARTICLE VI.

Of trials for offences, and proceedings incident thereto.
§ 1. Issues of fact on indictments, how to § 15. Proceedings, how regulated.
16 . Law in civil cases, in what instances
be tried.
extended to criminal proceedings.
2. Jury ofpartalicnsnotallowcd ; aliens,
by what jurors to be tried.
17. Verdict may be set aside, and new
trial had, on application of de3. On indictment for criminal offence, in
what cases defendant entitled to
fendant; continuance granted to
either party; when.
peremptory challenge of jurors.
4. Territory may challenge peremptorily
18. On trials for treason, what evidence
four jurors.
of overt acts to be received; upon
5. Number of jurors to be summoned in
proof of what overt act conviction
to be had.
criminal cases.
1!). Proof necessary to sustain indictments
6. In what cases, and when, list of jurors to be delivered to defendant.
for conspiracy.
7. Grand jurors who found indictment
20. Certain proof sufficicn ton indictments
not to be on petit jury.
for rape, or the crime against na8. On trial of a slave, or of a person for
ture.
injury to a sla.vc, who shall not
21. On the trial of any criminal cause,
serve as a juror.
the existence, constitution, &c., of
9. Certain persons not to serve as jurors
any banking comp::my, how proved.
in certain cases.
22. Prosecutor, or person injured by of10. Persons who entertain certain opinfence, &c., competent witness.
23. When defendants to be tried sepaions, not allowed as jurors for ofrately; when jointly.
fences punishable with death.
24. Defendants may file bills of excep11. Witness not to be sworn as a juror if
tion ; proceedings.
challcugcd for that cause; juror to
25. Prisoners indicted, when to be disdisclose facts in the cause, if he
charged.
knows any, in open court.
26. Person indicted and held to answer
12. What shall be good cause of challenge
to a juror.
on bail, when to be discharged.
13. Challenges for cause, how tried; cause
27. On application for discharge under
discovered after juror is sworn,
either of the two preceding sections, proceedings of the court.
may be discharged; when
14. Defendant to be present at trial in
28. Courts not to sum up or comment on
the evidence, or charge the jury as
person or by attorney, &c.; admitto matters of fact, &c.; but may a.s
ted to make proof by competent
to points of law.
witnesses.
SECTION

1. All issues of fact in any criminal cause shall be tried by

a jury to be selected, summoned and returned in a manner prescribed

by law.
SEc. 2. No alien shall be entitled to a jury of part aliens or strangers for the trial of any indictment, but in every case the jurors shall
be such only as are qualified to serve according to the laws of this
Territory.
SEc. 3. The defendant in every indictment for a criminal offence
shall be entitled to a peremptory challenge of jurors, in the following
cases, as follows: FiTst, if the offence charged is punishable with
death, or by imprisonment in the penitentiary not less than for life,
to the number of twenty, and no more; second, if the offence be punishable by like imprisonment, not less than a specified number of
years, and no limit to the duration of such imprisonment is declared,
to the number of twelve, and no more; thi,rd, iu any other case punishable by imprisonment in the penitentiary, to the number of eight,
and no more; fourth, in cases not punishable with death or imprisonment in the penitentiary, to the number of four, and no more.
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SEc. 4. In all criminal trials, the Territory may challenge peremptorily four jurorf:l, if demanded by the prosecuting attorney or defendant, or at the instance of the court.
SEc. 5. There shall be summoned and returned in every criminal
cause) a number of qualified jnrors equal to the number of peremptory
challenges and twelve in addition.
SEc. 6. A list of the jurors summoned shall be delivered to the defendant, in the cases specified in the two first subdivisions of the third
section of this article, at least forty-eight hours before the trial,* and
in other cases before a jury is sworn, if such list be requested.
SEc. 7. No person who was a member of the grand jury or inquest
by which any indictment or presentment was found in any cause,
shall serve as a petit juror on the trial of such cause.
SEc. 8. Upon the trial of any indictment against any slave, or
against any person for an injury to a slave, neither the owner of such
slave, nor any person of kin to him by blood or marriage, shall serve
as a juror.
SEc. 9. Where any indictment alleges an offence against the person
or property of another) neither the injured party, nor any person of
kin to him, shall be a competent juror on the trial of such indictment;
nor shall any person of kin to the prosecutor, or defendant, in any
case, serve as a juror on the trial thereof.
SEc. 10. Persons whose opinions are such as to preclude them from
finding any defendant guilty of an offence punishable with death,
shall not be allowed or compelled to serve as jurors on the trial of an
indictment for any offence punishable with death.
SEc. 11. No witness in any criminal case shall be sworn as a juror
therein, if challenged for that cause before he is sworn ; and if any
juror shall know anything relative to the matter in issue, he shall
disclose the same in open court.
SEc. 12. It shall be a good cause 0f challenge to a juror, that he
has formed or delivered an opinion on the issue, or any material fact
to be tried; but if it appear that such opinion is founded only on
rumor, and not such as to prejudice or bias the mind of the juror, he
may be sworn.
SEc. 13. All challenges for cause may be tried by the court on the
oath of the person challenged, or by triers on other evidence, and
such challenges shall be made before the juror is sworn; but if the
cause of challenge be discovered after the juror is sworn, and before
any part of the evidence is delivered, t he may be discharged or not,
in the discretion of the court.
SEc. 14. No person indicted for a felony can be tried unless he be
personally present during the trial, nor can any person indicted for
any other offence be tried unless he be present, either personally or by
his counsel; and every person indicted shall be admitted to make any
lawful proof) by competent witnesses or other testimony, in his defence.
SEc. 15. The proceedings prescribed by law in civil cases in respect
o See Lisle vs. The State, 6 Missouri Rep., 426.
See Lisle vs. 'l'he State, 6 Missouri Rep., 430- 1.
jections after verdict.

t
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to the impannelling of jurors, the keeping them together,* and the
manner of rendering their verdict, shall be had upon trials on indictments and prosecutions for criminal offences, except in cases otherwise
provided by statute.
SEc. 16. The provisions of law in civil cases, relative to compelling
the attendance and testimony of witnesses, their examination, the administration of oaths and affirmations, and proceedings as for contempt, to enforce the remedies and protect the rights of parties, shall
extend to criminal cases so far as they are in their nature applicable
thereto, su~ject to the provisions contained in any statute.
SEc. 17. Verdicts may be set aside and new trials a warded on the
application of the defendant, and continuances may be granted to
either party, in criminal cases, for like causes and under the like circumstances as in civil cases.
SEc. 18. In trials for treason, no evidence shall be given of any
overt act that is not expressly laid in the indictment, and no conviction shall be had upon any indictment for such offence unless one or
more overt acts be expressly alleged therein.
SEc. 19. In trials for conspiracy, in those cases where an overt act
is required by law to consummate the offence, no conviction shall be
had unleRs one or more overt acts be expressly alleged in the indictment, and proved on the trial; but other overt acts, not alleged in
the indictment, may be given in evidence on the part of the prosecution.
SEc. 20. Proof of actual penetration into the body shall be sufficient
to sustain an indictment for rape, or for the crime against nature.
SEc. 21. If, on the trial or other proceeding in a criminal cause,
the existence, constitution or powers of any banking company or corporation shall become material, or be in any way drawn in question,
it shall not be necessary to produce a certified copy of the charter or
act of incorporation, but the same may be proved by general reputation, or by the printed statute-book of the state, government, or country, by which such corporation was created.
SEc. 22. No person shall be rendered incompetent to testify in criminal causes by reason of his being the person injured or defrauded, or
intended to be injured or defrauded, or that would be entitled to satisfaction for the injury, or is liable to pay the costs of the prosecution.
SEc. 23. When two or more defendants are jointly indicted for any
felony, any one defendant requiring it shall be tried separately; in
other cases, defendq,nts jointly indicted shall be tried separately or
jointly, in the discretion of thP, court.
SEc. 24. On the trial of any indictment or prosecution for a criminal offence, exceptions to any decisions of the court may be made in
the same cases and manner provided by law in civil cases, and bills of
exception shall be settled, signed, sealed and filed, as now allowed by
law in personal actions; and the same proceedings may be had to
compel or procure the signing and sealing of such bills, and the
return thereof, as in civil cases.
SEc. 25. If any person, indicted for any offence and committed to
- - - - - - - - -- -- - - o Vide M'J,can vs. The State, 8 Missouri Rep. , 153.
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prison, shall not be brought to trial before the end of the second term
of the court having jurisdiction of the offence, wh-ich shall be held
after such indictment found, he shall be entitled to be discharged, so
far as relates to the offence for which he was committed, unless the
delay shall happen on the application of the prisoner, or shall be
occasioned by the want of time to try the Cituse at such second term.
SEc. 26. If any person indicted for any offence, and held to answer
on bail, shall not be brought to trial before the end of the third term
of the court in which the cause is pending, which shall be held after
such indictment found, he shall be entitled to be discharged, so far
as relates to such offence, unless the delay happen on his application,
or be occasioned by the want of time to try such cause at such third
term.
SEc. 27. If, when application is made for the discharge of a defendant under either of the last two sections, the court shall be satisfied
there is material evidence on the part of the Territory which cannot
then be had, that reasonable exertions have been made to procure the
same, and that there is just ground to believe that such evidence can
be had at the succeeding term, the cause may be continued to the
next term, and the prisoner remanded or admitted to bail, as the case
may require.
SEc. 28. r_rhe court shall not, on the trial of the issue on any indictment, sum up or comment upon the evidence, or charge the jury as
to matters of fact, unless requested so to do by the prosecuting attorney, and the defendant or his counsel ; but the court may instruct
the jury on any point of law arising in the cause, which instruction
shall be in writing, unless the prosecuting attorney and the defendant
consent to its being given orally.

ARTICLE VII.

Of the verdict and ;'w:lgment, and proceedings thereon.
§ 1. Jury to specify the degree of offen ce, § 13. Authority of sheriff to convey convict
when defendant found guilty.
to the penitentiary ; how to be
2. Jury to ascertain the value of proexecuted.
perty stolen, &c.
14. Authority of sh eriff in r equiring
3. Jury to assess the punishment.
assistan ce in such cases ; pen alty
4. When court shall assess the same.
on those r efu sing assistance.
5. When it may b~ incr eased by the
15 . Authority of sh eriff t o execute sencourt.
tence of death; time for executing.
6. When diminished.
16. Court or governor may prolon g or
7. General powers in court t o reduce
suspend exec ution of con vict.
punishment.
17. Jury to b e summon ed to t ry t h e in8. Po,ver of the court to r equire security
sanity of con vict , when ; n otice to
of the peace, &c., from con victs.
prosecuting attorney t o b e gi ven.
9. Limitation of the preceding section.
18. Prosecuting at torn ey to attend such
10. When recognizances to be deem ed
inquiry.
broken in such case.
1!). Inquest, by whom to be sign ed; if
11. Judgment of the court to be fully
the convi ct be found to b e insane,
entered in minutes.
duty of the sh eriff.
12. Authority of sheriff to execute sen20. Inquisition to be transmitted t o the
tence of imprisonment in county
governor ; his power and duty in
jail.
Ruch cases.
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§ 21. Jury to ascertain pregnancy of female § 26. Manner of executing convicts.
22.
23.
24.

23.

con viet, to be summoned by sheriff;
proceedings.
Duty of sheriff if such convict be
found quick with child, &c.
When execution of such convict to
be directed ; sentence may be commuted.
Supreme court may issue habeas corpus, or a warrant for the apprehension of a convict, when sentence
of death has not been executed ;
when.
Duty of court when such convict is
brought before it.

27. In misdemeanors, not to be discharged
until sentence be complied with.
28. Such fine may be commuted by a.
term of imprisonment, and then
discharged on payment of costs.
29. Person detained for costs in criminal
cases may be discharged, how.
30. Property of a person charged with
crime bound for the payment of
fine and costs, and from what
time.
31. Executions to be issued for fines and
costs, when.

SECTION 1. Upon the trial of any indictment for any offence, where
by law there may be conviction of different degrees of such offence,
the jury, if they convict the defendant, shall specify in their verdict
of what degree of the offence they find the defendant guilty.*
SEc. 2. Where the indictment charges an offence against the property of another by robbery, theft, fraud, embezzlement, or the like,
the jury, on conviction, shall ascertain and declare in their verdict
the value of the property taken, embezzled, or received, and the
amount restored, if any, and the value thereof; but their failure to
do so shall in nowise affect the validity of their verdict.
SEC. 3. In all cases of a verdict of conviction for any offence, where
by law there is any alternative or discretion in regard to the kind or
extent of punishment to be inflicted, the jury may assess and declare
the punishment in their verdict, and the court shall rend~r a judgment according to such verdict, except as hereinafter provided.
SEc. 4. \Nhere the jury find a verdict of guilty, and fail to agree
on the punishment to be inflicted, or do not declare such punishment
by their verdict, or assess a punishment not authorized by law, and
in all cases of judgment by confession, the court shall assess and
declare the punishment, and render judgment accordingly. t
SEC. 5. If the jury assess a punishment, whether of imprisonment
or fine, below the limit prescribed by law for the offence of which the
defendant is convicted, the court shall pronounce sentence, and render
judgment according to the lowest limit prescribed by law in such case.
SEc. 6. If the jury assess a punishment, whether of imprisonment
or fine, greater than the highest limit declared by law, for the offence
of which they convict the defendant, the court shall disregard the
excess, and pronounce sentence and render judgment according to the
highest limit prescribed by law in the particular case.
SEc. 7. The court shall have power in all cases of conviction to
reduce the extent or duration of the punishment assessed by a jury,
if, in its opinion, the conviction is proper, but the punishment assessed
is greater than under the circumstances of the case ought to be inflicted.
o See State vs. Shoemaker, 7 Missouri Rep., 180; McGee vs. The State, 8 Missouri Rep.,
495 ; see also title ''crimes and punishments,'' section 14, article 9 ; and ante, sections 1 and
16, article 4.
t See Foxe vs. The State, 7 Missouri Rep., 502.

Ex. Doe. 23--34
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SEc. 8. The court before which any person shall be convicted of
any criminal offence shall have power, in addition to the sentence prescribed or authorized by law, to require such person to give security
to keep the peace or be of good behavior, or both, for a term not exceeding two years, or to stand committed until such security be given.
SEc. 9. The last section shall not extend to convictions for writing
or publishing any libel, nor shall such security be hereafter required
by any court upon any complaint, prosecution, or conviction for any
such writing or publishing.
SEc. 10. No recognizance given under the provisions of the eighth
section shall be deemed to be broken, unless the principal therein be
convicted of some offence, amounting, in judgment of law, to a breach
of such recognizance.
SEc. 11. Whenever judgment upon a conviction shall be rendered
in any court, the clerk of such court shall enter such judgment fully
on the minutes, stating briefly the offence for which such conviction
shall have been had, and the court shall inspect such entries and conform them to the facts; but the omission of this duty, either by the
clerk or judge, shall in nowise affect or impair the validity of the
judgment.
SEc. 12. Whenever a sentence of imprisonment in a county jail
shall be pronounced upon any person convicted of any offence, the
clerk of the court shall, as soon as may be, make out and deliver to
the sheriff of the county a transcript of the entry of such conviction,
and of the sentence thereupon, duly certified by such clerk, which
shall be sufficient authority to such sheriff to execute such sentence,
;and he shall execute the same accordingly.
SEc. 13. Where any convict shall be sentenced to any punishment,
; th~ clerk of the court in which the sentence was passed shall forthwith
,deli. era certified copy thereof to the sheriff of the county, who shall,
without delay, either in person or by a general and usual deputy,
cause .such convict to receive the punishment to which lte was sentenced.
SEQ. 14. Such sheriff or deputy, while conveying a convict to the
place of uunishment, shall have the same power and like authority
to require the assistance of any citizen of this Territory in securincr
such convi~t, and re-taking him if he shall escape, as such sheriff o~·
depu~y has in any other case ; and all persons who shall neglect or
refuse to asRist such sheriff or deputy, when required, shall be liable
to the .same penalties as for similar refusals in other cases.
·
SEc. 15. Whenever any convict shall be sentenced to the pnnisllment of de;:tth, the court shall cause to be made out, sealed, and
delivered to the sheriff of the county, a warrant stating such conviction and sentence, and appointing a day on which such sentence shall
be executed, which shall not be less than four nor more than eight
weeks frorn the time of the sentence.
SEc. 16. For gDod cause shown, the court in which the conviction
is had, or the governor, may prolong the time, or suspend the execution of any convict Bentenced to the punishment of death ; and no
other court or officer shall have such authority, except in the cases
and in the manner hereinafter provided.
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SEc. 17. If, after any convict be sentenced to the punishment of
death, the sheriff shall have cause to believe that such convict has
become insane, he may summon a jury of twelve competent jurors to
inquire into such insanity, giving notice thereof to the prosecuting
attorney.
SEc. 18. The prosecuting attorney shall attend such inquiry, and
may produce witnesses before the jury, and may cause subprenas to be
issued by a justice of the peace for that purpose, and disobedience
thereto may be punished by the district court in the same manner as
in other like cases.
SEc. 19. The inquisition of the jury shall be signed by them, and
by the sheriff; if it be found that such convict is insane, the sheriff
shall suspend the execution of the sentence until he receives a warrant from the governor, or from the supreme or district ·court, as
hereinafter authorized, directing the execution of such convict.
SEc. 20. The sheriff shall immediately transmit such inquisition to
the governor, who may, as soon as he shall be convinced of the sanity
of such convict) issue a warrant appointing the time and place for the
€xecution, pursuant to his sentence; or he may, in his discretion,
commute the punishment.
SEc. 21. If, after any female convict shall be sentenced to the punishment of dBath, the sheriff shall have reason to suspect that she is
pregnant) he shall, in like manner, summon a jury of six persons,
not less than three of whom shall be physicians, and shall give notice
thereof to the prosecuting attorney, who shall attend, and the proeeedin~s shall be had as provided in the nineteenth section of this
article.
S.oo. 22. The inquisition shall be signed by the jury and the sheriff)
~:md, if it appear that such female convict is quick with child, the
sheriff shall, in like manner, suspend the execution of her sentence,
and transmit the inquisition to the governor.
SEc. 23. Whenever the governor shall be satisfied that the cause
of such suspension no longer exists, he shall issue his warrant, apJJOinting a day for the execution of such convict, pursuant to her
sentence ; or he may) at his discretion, commute her punishment.
SEc. 24. Whenever, for any reason, any convict sentenced to the
punishment of death shall not have been executed pursuant to such
sentence, and the same shall stand in full force, the supreme court, or
the district court of the county in which the conviction was had, on
the application of the prosecuting attorney, shall issue a writ of habeas
corpus to bring such convict before the court ; or, if he be at large, a
warrant for his apprehension may be issued by such court, or any judge
thereof.
SEc. 25. Upon such convict being brought before the court, they
shall proceed to inquire into the facts, and, if no legal reasons exist
against the execution of such sentence, such court shall issue a warrant to the sheriff of the proper county, commanding him to do execution of such sentence, at such time as shall be appointed therein,
which shall be obeyed by the sheriff accordingly.
SEc. 26. The punishment of death shall, in all cases, be inflicted by
hanging the convict by the neck until he be dead.
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SEc. 27. Whenever any defendant shall, on a conviction) be sentenced
to imprisonment in a county jail, or to pay a fine, he shall be imprisoned until the sentence is fully complied with and all costs paid, unless
he be sooner discharged in the manner hereinafter provided.
SEc. 28. When any person is held in custody or imprisonment for a
fine imposed for a criminal offence, as specified in the last section, the
court in which the cause was tried, or the judge thereof in vacation,
on the petition of the prisoner for that purpose, shall sentence him to
imprisonment for a limited time, in lieu of the fine, and, at the expiration of such time) the prisoner shall be discharged on the payment
of costs, or obtaining his discharge in the manner in the next sections
provided.
SEc. 29. Whenever any person shall be detained for the costs of a
criminal prosecution, he shall be permitted to take the benefit of the
laws for the relief of insolvent debtors, on making application for that
purpose, and conforming to the provisions of such laws.
SEc. 30. The property, real and personal, of any person charged
with a criminal offence, shall be bound from the time of his arrest, or
finding the indictment against him, (whichever shall first happen,)
for the payment of all fines and costs which he may be adjudged to
pay.
SEc. 31. It shall be the duty of the clerk of the district court, at the
end of each term, to issue executions for all fines imposed, and the costs
of conviction in criminal cases, during the term, and remaining unpaid,
which shall be executed in the same manner as executions in civil
cases, and the property of the defendant may be seized and sold thereon,
notwithstanding he may be in custody for the same demand.

ARTICLE VIII.

Of appeals and writs of error in criminal cases.

§ 1. Appeals allowed to the supreme court § 10. Instances given when the 1'erritory
in all cases of final judgment.
may appeal.
2. Writs of error upon such final judg11. When appeal granted, defendant to
ment, are writs of right ; when to
be committed or recognised.
12. When proceedings are stayed, clerk
issue.
3. When such appeal or writ of error to
to make out full transcript of the
operate as a stay of proceedings.
record, and transmit it to supreme
court.
4. If district court, or judge, refuse to
make order for stay of proceedings,
13. When proceedings are not stayed,
time shall be allowed to apply to
transcript to be made out and resupreme court.
turned on application of appellant
5. Order to stay proceedings by supreme
or plaintiff in error.
court, &c., to be filed with the
14. Recognizance to be filed and copy inclerk; certificate of filing, &c.
cluded in the transcript; but when
6. How defendant to be kept, on writ or
taken by the supreme court, kept
appeal being allowed.
by the clerk thereof.
7. When and how defendant may be let
15. As to forfeiture of such recognizance
to bail.
in supreme court.
8. The condition of recognizance in such
16. On return of such appeal or writ of
cases.
error to supreme court, how to pro·
9. Appeal by the Territory only in such
ceed.
cases as are enumerated in the next
succeeding section.
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§ 17. When defendant takes writ of error or ,. § 18. When Territory appeals and judgappeal, and judgment of court bement of court below is affirmed, or
low affirmed, sentence to be proreversed, proceedings.
nounced; when reversed, new trial
19. Proceedings against defendant not
granted or defendant discharged.
appearing at new trial, &c.
20. Cause remanded for new trial, proceedings.

I
I

SECTION 1. In all cases of final judgment rendered upon any indictment, an appeal to the supreme court shall be allowed the defendant,
if applied for during the term at which such judgment is rendered.
SEc. 2. \iVrits of error upon any such final judgment are wrjts of
right, and, on application therefor, shall issue, of course, in vacation
as well as in term, out of the court in which by law they may be made
returnable.
SEc. 3. No such appeal or writ shall stay or delay the execution of
such judgment or sentence, unless the supreme court, or district cuurt,
in which the judgment was rendered, or some judge of such supreme or
district court, on inspection ofthe record, shall be of opinion that there
is probable cause for such appeal or writ of error, or so much doubt as
to render it expedient to take the judgment of the supreme court thereon; and shall make an order expressly directing that such appeal or
writ of error shall operate as a stay of proceedings on the judgment.
SEc. 4. If the district court, or judge thereof, refuse such order, he
shall, nevertheless, suspend the execution of the judgment, except as
to fine and costs, if necessary, to allow sufficient time to make application to the supreme court, or a judge thereof, for such order.
SEc. 5. When any order to stay proceedings shall be made by the
supreme court, or by any judge in vacation, the same, together with
the writ of error, if any, shall be filed with the clerk of the court in
which the judgment was rendered, who shall furnish the party filing
the same with a certificate thereof, together with a copy of the order.
SEc. 6. lf the defendant, in the judgment so ordered to be stayed,
shall be in custody, it shall be the duty of the sheriff, if the order was
made by the court rendering the judgment, or upon being served with
the clerk's certificate and a copy of the order, to keep the defendant
in custody, without executing the sentence which may have been
passed, to abide such judgment as may be rendered upon the appeal or
the writ of error.
SEc. 7. In all cases where an appeal, or writ of error, is prosecuted from a judgment in a criminal cause, (except where the defendant
is under sentence of death, or imprisonment for life,) any court, or
officer, authorized to order a stay of proceedings under the preceding
provisions, may allow a writ of habeas corpus to bring up the defendant, and may thereupon let him to bail upon a recognizance, with
sufficient securities, to be approved by such court or judge.
SEc. 8. The recognizance shall be conditioned that the defendant
shall appear in the supreme court, at the next term thereof, to receive
judgment on the appeal, or writ of error, and in the court in which
the trial or indictment shall have been had, at such time and place
as the supreme court shall direct ; and that he will render himself in
execution, and obey every order and judgment which shall be made
in the premises.
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SEc. 9. The Territory, in &.ny criminal prosecution, shall be allowed
an appeal only in the cases and under the circumstances mentioned in
the next F:ucceeding section.
SEc. 10. When any indictment is quashed, or adjudged insufficient
upon demurrer, or judgment is arrested, the district court, either from
its own knowledge, or from information given by the prosecuting
attorney, may cause the defendant to be committed, or recognized, to
answer another indictment ; or, if the prosecuting attorney prays an
appeal to the supreme court, the district court may, in its discretion,
grant an appeal.
SEc. 11. If an appeal be granted, the district court shall order the
defendant to be committed or recognized, and the recognizance shall
be to the same effect as the recognizance required when the defendant himself is appellant ; and the party, if committed, shall be held
in custody, until the judgment of the supreme court shall have been
passed on the case, to abide such judgment.
SEc. 12. When any appeal shall be taken, or writ of error filed,
which shall operate as a stay of proceedings, it shall be the duty of
the clerk of the district court to make out a full transcript of the
record in the cause, including the bill of exceptions, judgment and
sentence, and certify and return the same to the office of the clerk of
the supreme court, without delay.
SEc. 13. When the appeal, or writ of error, does not operate as a
stay of proceedings, such transcript shall be made out, certified and
returned, on the application of the appellant or plaintiff in error, as
in civil cases.
SEc. 14. The recognizance authorized by this article, if taken by
the court or judge before whom the cause was tried, shall be filed with
the clerk, and a transcript thereof transmitted, with the record, to the
supreme court; if taken by the supreme court, or any judge thereof,
the clerk of the supreme court shall certify a transcript of the same to
the court in which the cause was tried, and such court shall proceed
thereon as on a recognizance taken in that court.
SEc. 15. If the forfeiture of the recognizance is taken in the supreme court, the ~arne shall be certified back to the district court ;
and the supreme court in such case, and in case the defendant breaks
jail, shall proceed to determine the cause, and issue a capias if necessary.
SEc. 16. No assignment of error, or joinder in error, shall be necessary upon any appeal or writ of error, in a criminal case, issued or
taken pursuant to the foregoing provisions of this article; but the
court shall proceed, upon the return thereof, without delay, and render judgment upon the record before them.
SEc. 17. Where the appeal is taken, or the writ of error is sued
out by the party indicted, if the supreme court affirm the judgment
of the district court, it shall direct the sentence pronounced to be executed, and the same shall be executed accordingly: if the judgment
be reversed, the supreme court shall direct a new trial, or that the
defendant be absolutely discharged, according to the circumstances of
the case.
SEc. 18. Where the appeal has been taken by the Territory, if the
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judgment of the district court be affirmed, the party shall be discharged; if reversed, the supreme court shall direct the district court
to enter up judgment upon the verdict rendered, or, where no verdict
has been rendered, to proceed to trial on the indictment.
SEc. 19. If the defendant shall have been let to bail, after the appeal or writ of error, as herein provided, and shall fail to appear and
receive judgment on such appeal or writ of error, or at any new trial
that may have been ordered, the supreme court, or the court in which
such new trial shall be directed, or any judge of either court, shall
cause such defendant to be arrested, upon process to be issued for that
purpose.
SEc. 20. The district court, to which any criminal cause shall be
remanded for a new trial, shall proceed therein in the same manner
as if such cause had not been removed into the supreme court.
ARTICLE IX.
Miscellaneous provisiom.
§ I. Search warrants, by whom and when § 15. Authority of officers to convey prisonto be issued.
ers from one county to another.
2. To be directed to sheriff or constable;
16. Officer, or person, having prisoner,
command of warrant.
not liable to arrest on civil process;
3. ·warrant may order the search of a
may summon posse cornitatus, &c.
particular place or house in the
17. Jailor of any county through which
night time, when.
he passes, required to receive the
4. By whom executed.
prisoner.
5. Committing magistrates authorized to
18. Mode of securing fugitives from justice.
search vagrants and persons ac19. Expenses, how paid.
cused.
20. Governor authorized to offer reward
6. Property alleged to be stolen, in posfor fugitives.
session of officer, to remain in his
hands, subject to order, &c.
21. Proceedings in such cases.
22. Governor's pardon may be condi7. Magistrate may order its delivery to
tional.
owner, when and on what terms.
8. Such property in custody of magis23. No limitation to prosecutions for
trate may be delivered to owner,
capital offences.
when.
24. Limitation to prosecutions for other
felonies.
9. Court before which conviction is had,
may order such property to be de25. Limitation to prosecutions for misdelivered to owner, when.
meanors.
26. When party flees from justice, the
10. When no owner appears, may be sold.
11. Perishable property to be sold.
time he is absent not to be computed.
12. PropCity must be described so it can
be identified.
27. If indictment is quashed, &c., the
13. Warrants need not be sealed.
time the prosecution was pending
14. Recognizances, their form, &c.
not to be computed.

SECTION 1. Upon complaint being made, on oath, to any officer
authorized to issue process for the apprehension of offenders, that any
personal pr0perty has been stolen or embezzled, and that the complainant suspects that such property is concealed in any particular
house or place, if such magistrate shall be satisfied that there is
reasonable ground for such suspicion, he shall issue a warrant to
search for such property.
SEc. 2. Such warrant shall be directed to the sheriff of the county,
O!)r any constable of the township, and shall command him to search
the place where such property is suspected to }?e concealed, in the
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day time, which place shall be designated, and the property particularly described in such warrant, and to bring such property before
the magistrate issuing the warrant.
SEc. 3. If there be positive proof that any property, stolen or embezzled, is concealed in any particular place or house, the warrant
may order the searching of such place or house in the night time.
SEc. 4. Every such warrant shall be executed by a public officer,
and not by any other person.
SEc. 5. Any magistrate who shall commit any person, charged
with an offence, to jail, or by whom any vagrant or disorderly person
shall be committed, may cause such person to be searched, for the
purpose of discovering any money or property he may have; and if
any be found, the same may be taken and applied to the support of
such person while in confinement.
SEC. 6. vVhen property alleged to have been stolen shall come
into the custody of any sheriff, coroner, constable, marshal, or any
person authorized to perform the duties of such officers, he shall hold
the same subject to the order of the officer authorized to direct the
disposition thereof.
SEc. 7. Upon receiving satisfactory proof of the title of any owner
of such property, the magistrate, who shall take the examination of
the person accused of any of the offences referred to in the preceding
section, may order the same to be delivered to such owner, on his
paying the reasonable and necessary expenses incurred in the preservation of such property, to be certified by such magistrate, which
order shall entitle the owner to demand and receive such property.
SEc. 8. If such property come into the custody of a justice of the
peace or other magistrate, upon satisfactory proof of the title of any
owner thereof, it shall be delivered to him on the payment of the
necessary expenses incurred in the preservation thereof, to be certified by such magistrate.
SEc. 9. If such property shall not have been delivered to the
owner thereof, the court before which a conviction shall be had for
the stealing, embezzling, or obtaining such property, in any of the
modes referred to in the sixth section of this article, may, on proof of
the ownership of any person, order the same to be restored to him, on
payment of the expenses incurred in the preservation thereof.
SEc. 10. If such property shall not be claimed by the owner within
six months from the time any person shall have been convicted of obtaining it, in any of the modes referred to in the sixth section of this
article, the court· or magistrate, authorized by the preceding provisions to order a restoration, may order the same to be sold, and the
proceeds of the sale, after payment of the expenses of the preservation and sale of the property, shall be paid into the county treasury
for the use of the county.
SEc. 11. If the property thus obtained be a living animal, or of a
perishable nature, the court or magistrate authorized to order a
restoration, may order a sale thereof, and the proceeds shall be applied in the same manner as hereinbefore directed in respect to such
property.
SEc. 12. In all cases of sale, as specified in the last section, a par-
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ticular description of the property shall be made out, in writing, and
filed with the court or officer making the order of sale, so that the
owner may identify the same, if he shall claim the proceeds within
the time limited by law for making his claim.
SEc. 13. Warrants authorized by law to be issued in criminal cases,
may be under the hand of the magistrate issuing the same, and shall
be as valid and effectual in all respects as if sealed.
SEc. 14. All recognizances required or authorized to be taken in
any criminal proceeding, in open court, by any court of record, shall
be entered on the minutes of such court, and the substance thereof
shall be read to the person recognized ; all other recognizances in any
criminal matter or proceeding, or in any proceeding of a similar nature, shall be in writing, and shall be subscribed by the parties to be
bound thereby.
SEc. 15. Every officer or other person, who shall have arrested, or
have in his custody, under the authority of the laws of this Territory,
any prisoner who is to be conveyed from one county to another, may
carry such prisoner through such parts of any county as shall be in
the ordinary route of travel, from the place where such prisoner shall
have been arrested, to the place where he is to be conveyed and delivered, under the process or authority by which such prisoner shall have
been arrested or is detained.
SEc. 16. The officer or person having such prisoner in charge shall
not be liable to arrest, on civil process, while on his route; and he
shall have the like power to require any person to aid in securing such
prisoner, and re-taking him if he escape, as sheriffs or other officers
have in their own county; and a refusal or neglect to render such aid,
shall be an offence punishable in the same manner as for disobedience
to a summons to assist in the execution of process.
SEc. 17. The jailor of every county through which such prisoner
may be taken, is required to receive and safely keep such prisoner in
the jail of which he has charge, when thereto requested by the officer
or person having lawful charge of such prisoner, and to re-deliver him
on demand of such officer or person.
SEc. 18. Whenever the governor of this Territory shall demand a
fugitive from justice from the executive of another State or Territory,
and shall have received notice that such fugitive will be surrendered,
he shall issue his warrant, under the seal of the Territory, to some
messenger, commanding him to receive such fugitive and convey him
to the sheriff of the county in which the offence was committed, or is
by law cognizable.
SEc. 19. The expenses which may accrue under the last section,
being first ascertained to the satisfaction of the governor, shall, on his
certificate, be allowed and paid out of the Territorial treasury, as other
demands against the Territory.
SEc. 20. If any person charged with, or convicted of, a felony, shall
break prison, escape or flee from justice, and abscond or secrete himself,
the governor of this Territory may, if he deem it expedient, offer any
reward, not exceeding three hundred dollars, for the apprehension and
delivery of such person to the custody of such sheriff or other officer,
as he may direct.
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SEc. 21. When any person shall apprehend and deliver such fugitive to the proper sheriff or officer, he shall take his certificate of such
delivery, and the governor, on the production of such certificate, shall
certify the amount of the claim to the auditor of public accounts.
SEc. 22. In all cases in which the governor is authorized by the constitution to grant pardons, he may grant the same with such conditions and under such restrictions as he may think proper.
SEc. 23. Any person may be prosecuted, tried, and punished for any
offence punishable with death at any time after the offence shall be
committed.
SEc. 24. No person shall be tried, prosecuted, or punished for any
felony (other than as specified in the last section) unless an indictment
for such offence be found within three years after the commission of
the offence.
SEc. 25. No person shall be prosecuted, tried, or punished for any
offence (other than felony,) or for any fine or forfeiture, unless the indictment be found on a prosecution instituted within one year after the
commission of the offence, or incurring the fine or forfeiture.
SEc. 26. Nothing contained in the two preceding sections shall avail
any person who shall flee from justice; and, in all cases, the time
during which any defendant shall not have been an inhabitant of, or
usually resident within, this Territory shall not constitute any part of
the limitation prescribed in the preceding sections.
SEc. 27. Where any indictment or prosecution shall be quashed,
set aside, or reversed, the time during which the same was pending
shall not be computed as part of the time of the limitation prescribed
for the offence.*
ARTICLE X.
Of the custody and management of the estates of convicts.

§ 1. Convicts for life civilitis mortuus, their
estate administered accordingly.
2. Convicts for terms of years, their estate confided by the court of chaneery to a trustee.
3. When appointed.
4. Trustee to take oath, and give bond.
5. Trustee under the superintending control of the court.
6. Convict's estate vested in the trustee.
7. Powers and duties of the trustee.
8. What he may do under the direction
of the court.
9. Further powers.
10. Further powers to be exercised under
the direction of court.
11. Tru~tee to give notice; its contents.
12. How published.
13. Such notice not to affect his right of
action.
14:. Trustee authorized to submit matters
in dispute to referees.
~~

§ 15. How appointed; their powers, and
duties, and compensation.
16. Duties of the trustee.
17. To make annual report ; the court to
declare annual dividends.
18. Creditors whose claims are not yet
due, to receive their share on certain terms.
19. Set-offs allowed, when.
20. Sufficient money to be reserved to
meet contingent demands.
21. Notice of dividends, when and how
published.
22. For what purposes effects may, under
the direction of the court, be applied.
23. Upon the discharge of the convict, his
effects to be delivered up.
24. In case of his death, the same order,
&c.
25. Court authorized to enforce such order
in a summary way.
26. Compensation of trustee.

See State vs. English, 2 Missouri Rep., 182.
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SECTION 1. Whenever any person shall be imprisoned under a sentence of imprisonment for life, his estate, property, and effects shall
be administered and disposed of, in all respects, as if he were naturally
dead.
SEc. 2. Whenever any person shall be imprisoned in the penitentiary for a term less than his natural life, a trustee, to take charge
of and manage his estate, may be appointed by the probate court of the
county in which such convict last resided; or, if he have no known
place of abode, then by the court of the county in which the conviction
was had, on the application of any of his relatives, or any relative of
his wife, or any creditor.
SEc. 3. Upon producing a copy of the sentence duly certified, and
satisfactory evidence that such convict is actually imprisoned under
such sentence, the court to which the application is made may immediately appoint a fit person to be trustee of the estate of such convict.
SEc. 4. Every such trustee, before entering upon the duties of his
office, shall take an oath faithfully to discharge the duties thereof, and
give bond in such sum and with such security as the court shall approve, conditioned that he will manage and administer the estate
and effects committed to his charge to the best advantage, according
to law, and will faithfully do and perform all such other acts, matters and things touching his trust as may be prescribed by law, or enjoined on him by the order, sentence or decree of any court of competent jurisdiction.
SEc. 5. The court appointing such trustee shall have a superintending control over him, and may, at any time, compel him to account,
may remove him from his trust for misconduct, and may appoint
another person in his stead whenever it may become necessary.
SEc. 6. Upon taking the oath and filing the bond required by this
act, all the estate, property, rights in action and effects of such imprisoned convict shall be vested in such trustee, in trust, for the benefit of creditors and others interested therein.
SEc. 7. Such trustee may sue for and recover, in his own name, any
of the estate, property or effects belonging to, and all debts and sums
of money due, or to become due, to such imprisoned convict, and may
prosecute and defend all actions commenced by or against such convict.
SEc. 8. The probate court appointing any such trustee may, at any
time, order the sale, lease, or mortgage of real estate, the hiring or
sale of slaves whenever the same shall be necessary for the payment of debts, or the support and maintenance of the family, or
the education of the children of such convict, and in every such order
shall direct the manner and terms of sale or other dispositions to be
made.
SEc. 9. The trustees shall settle matters and accounts between such
imprisoned convict and his creditors, and may examine witnesses,
touching such matters and accounts, upon oath, to be administered by
him; be may, under the direction of the court, compound with any
person indebted to such imprisoned convict, and; thereupon, discharge
all demands against such person.
SEc. 10. Such trustee may, also, under the direction of the court,
redeem all mortgages and conditional contracts, and all pledges of
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personal property, and satisfy judgments and decrees which may be
an incumbrance on any property ordered to be sold, or he may sell
such property subject to such mortgages, pledges, or incumbrances, as
the court shall direct.
SEc. 11. The trustee, immediately upon his appointment, shall give
notice thereof, and therein shall require, first, all persons indebted to
such imprisoned convict, by a day and at a place therein to be speci·
fied, to render an account of all debts and sums of money by them
owing respectively to such trustee, and to pay the same; second, all
persons having in their possession any property and effects of such
convict, to deliver the same to the trustee so appointed; third, all
creditors of such convict to deliver their respective accounts and de·
mands to the trustee by a day to be therein specified, not less than two
months from the publication of such notice.
SEc. 12. Such notice shall be published for at least three weeks in
some newspaper printed in or nearest to the county in which the appointment was made.
SEc. 13. Notwithstanding such notice, the trustee may sue for and
recover any property or effects of the convict, and any debts due to
him, at any time before the day appointed for the delivery or payment
thereof.
SEc. 14. If any controversy shall arise between the trustee and any
other person in the settlement of any demands against such convict, or
of debts due to his estate, the same may be referred to three disinterested persons, who may be agreed upon by a writing to that effect,
signed by the trustee and the other party.
SEc. 15. If such referees be not selected by agreement, they may be
appointed by the court on the application of either party, due notice
of the application being given to the other, and such referees shall
have the same powers and shall be subject to the like duties and obligations, and shall receive the same compensation) as referees appointed
by the district court in personal actions pending therein.
SEc. 16. The trustee shall, as speedily as possible, convert into
money so much of the estate, real and personal, as shall be necessary
for the purposes of the trust; he shall keep regular accounts of all
money received, and other matters touching his trust, to which cred·
itors and others interested shall be at liberty, at reasonable times, to
have recourse.
SEc. 17. The trustee shall, annually, at such term as the court shall
direct, make a full report of his proceedings to the court, and a full
statement of his accounts, and the court shall thereupon declare the
dividends to be made among the creditors.
SEc. 18. Every person to whom such convict shall be indebted for a
valuable consideration, for a sum of money not due but payable after·
:wards, shall receive his proportion with other creditors, after deduct·
1ng a rebate of legal interest upon the sum to be distributed for the
time unexpired of such credit.
SEc. 19. Where there are mutual credits between the convict and
any other person, they may be set-off against each other, but no set·
off shall be allowed of any claim or debt which shall have been pur·
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chased by, or transferred to, the person claiming its allowance, after
the conviction of the debtor.
SEc. 20. If, at the time a dividend is made, a suit is pending to
establish any demand, the proportion which would be allotted to such
demand, if established, shall be reserved, with the necessary costs and
expenses, to be applied according to the event of such suit.
SEc. 21. When any dividend shall be ordered by the court, the
trustees shall immediately cause a notice thereof to be published, as
before directed in relation to notices of their appointment, and shall
make payments according to the order of the court.
SEc. 22. The court shall have power, from time to time, to make
and cause the trustee to execute orders for the application of any portion of the proceeds of estates in their hands, for the support and
maintenance of the family of such convict, and the education of his
children, and to set apart and reserve to the use of such family any
property, real or personal, when it may be done without prejudice to
the rights of creditors.
SEc. 23. When any such imprisoned convict shall be lawfully discharged from his imprisonment, the trustee so appointed shall deliver up to him all his estate, real and personal, and all money belonging to him remaining in his hands, after deducting a sufficient
sum to Ratisfy expenses which have been incurred in the execution
of his trust and his lawful commission.
SEc. 24. In case of the death of such convict, the trustee shall, in
like manner, account with the personal representatives, and deliver to
them the property and effects remaining.
SEc. 25. The transfer and settlement required to be made by either
of the two preceding sections may be enforced by the court in a summary manner, on the application of the party interested.
SEc. 26. The trustee shall be allowed, as a full compensation for his
services, a commission at the rate of five per cent. on the whole sum
which shall have come into his hands by virtue of his trust.
This act to take effect and be in force from and after its passage.

CHAPTER CXXX.
PRACTICE IN THE SUPREME COURT.

An Act regulating practice in the supreme court.
I. When writs of error to issue out of supreme court.
2. Writs of error, when and in what cases
to issue from district court to probate
court.
3. AU writs of error, when and in what
time to be brought.
4. Several defendants, and one or more of
them die, writ may be brought by
the survivor.

5. All living shall join in the writ of er·
ror, except otherwise allowed by the
supreme court.
6. What plaintiff in error may answer to
allegations, that there are other per·
sons living who oug-ht to join.
7, Further answer to such allegations,
by proof on affidavit. Proceeding~t
thereon.

542
§

PRACTICE IN THE SUPREME COURT.

23. When errors to be assigned ; on failure,
judgment affirmed.
made on the record to appear, &c. ;
24. Joinder in error, when to be filed.
proceedings in such case.
25. Proceedings when one or more of plain9. Copy of such order to be served on the
~iffs or defendants die before joinder
party refusing; when and how.
In error
10. On the application of person named in
such order, he may be permitted to
26 Proceedings when one or more of plaintiffs or defendants die after joinder
join in the writ, when.
in enor.
11. Person named in such order, and served
27. If all the plaintiffs die after appeal or
with the same, not appearing, prowrit of error, and before judgment,
ceedings.
proceedings.
12. Persons out of the territory, not join28. If all the defendants die after appeal or
ing in such writ, their rights not imwrit of error, and before judgment,
paired.
proceedings.
J3. Persons who ought to join in a writ of
error, may be permitted to do so;
29 . Husband may be joined with his wife
as plaintiff after appeal or writ of
when, and proceedings.
error, when and how.
14. In what cases, and when execution to
30. Husband may be made co-defendant
be stayed by writ of error.
with his wife before judgment, how.
15. In what cases, and when order to be I
made by court or jurlge to stay exe31. Statement of case and points to be
made cut and delivered to the
cution on writ of error.
judges.
16. Order to stay execution to be endorsed
on the writ; when
32. Exceptions not to be tal\en on point~
not decided by district court.
17. If no execution has issued, or, if issued,
33. Proceedings of the court on appeal or
not fully executed, how to proceed
writ of error, or upon a special verdict.
to stay execution.
34. Upon affirmance of judgment, damages
18. Notice of writ of error to be served on
may be awarded.
adverse party; effect of failure.
35. Court divided in opinion, judgment of
19. Writs of error and retblrn thereto, how
district court affirmed.
made.
36. Judgments of the supreme court may
20. Penalty on clerk for failing to make
be carried into effect, by execution,
return of writ.
or the record may be remitted, with
21. Appeals, when and to what court returnable ; transcript, when to be
their decision, to the district court.
37. Foregoing provisions to extend to apfiled ; on failure, proceedings.
peals from decrees and decisions in
22. In what manner the clerk is to docket
all cases, and give notice in a newschancery.
38. Construction.
paper.
8. Persons refusing to join, order to be

Be it enacted by the governor and legislative assembly of the Ter'ritory of
Kansas, as follows :
SECTION 1. Writs of error upon any final judgment or decision, of
any district court, in all cases, are writs of right, and shall issue, of
course, out of the supreme court, in vacation as well as in term, subject to the regulations prescribed by law.
SEc. 2. Writs of error shall issue on demand, as a matter of right,
on the final decision or judgment of the probate court, from the district court, in term time or vacation, except in relation to probate
matters, within ninety days from such judgment or decision.
SEc. 3. All writs of error upon any judgment or decision of any
court, in any case, whether civil or criminal, shall be brought within
five years after the rendering of such judgment or decision, and not
thereafter.
SEc. 4. If a judgment shall be rendered against several persons,
an<l one or more of them die, a writ of error may be brought thereon
by the survivors.
SEc. 5. If there be several persons, against whom any judgment
shall have been recovered, and entitled to bring a writ of error thereon,
living at the time of bringing such writ, they shall all join in such
writ, except where it is otherwise provided by law; and if any are
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omitted the writ shall be quashed, on motion of the defendant in
error, made at any time before joinder in error, upon due proof of the
facts, by affidavit, unless one or more of such persons be allowed to
proceed by the supreme court.
SEc. 6. To the allegations of there being other persons living who
ought to join in such writ of error, if it be established or admitted,
the party prosecuting such writ may answer) by clue proof, on affidavit, that any of such persons not jojned are either incapable of consenting to join in such writ by reason of insanity or imbecility of
mind, or that their consent could not be obtained by reason of their
being absent out of this Territory ; and if the court shall be satisfied
of the truth of such answer, such party shall be allowed to prosecute
such writ without joining such person, in the same manner as if they
were joined.
SEc. 7. To such allegation, the party prosecuting the writ may also
answer, by due proof, on affidavit, that application has been made to
any of the persons, not named in such writ, to join therein; and that
they have refused; in such case, the court shall stay fur ther proceedings on such writ, and on the motion to quash the same, until an order
shall have been duly served upon the person so refusing, as hereinafter
11rovided.
SEc. 8. The court shall, thereupon, cause an order to be entered on
its record, directing the persons so refusing to join in such writ to appe11r in such court within such time as shall be pref;cribed therein, and
there join in such writ of error and in the proceedings thereon, or to
be forever precluded from bringing another writ of error on the same
judgment.
SEc. 9. A copy of such order shall be served on the parties named
therein, at least ten days previous to the time of appearance therein
specified, in like manner as an original writ of summons.
SEc. 10. Upon the application of any person named in such order,
he may be permitted to join in such writ of error, and in the proceedings thereon, upon the payment of the costs of the proceedings to bring
him into court, including the motion to quash the writ of error, if it
shall appear that he refused to join in such writ on application and
without just cause, and the writ and proceedings shall be amended by
inserting the name of such person.
SEc. 11. If any person, named in such order, do not appear by the
time therein specified, and join in such writ of error, upon due proof
of the service of such order, the default of such person shall be entered,
and he shall thereby be forever precluded from bringing any writ of
error on the same judgment, and the cause shall proceed in the same
manner as if such person had been named in such writ and in the
proceedings thereon.
SEc. 12. When the name of any person out of this Territory, or incapable of giving consent to the bringing of a writ of error, shall be
omitted in such writ, and the cause shall proceed without such name,
the rights of such person shall not be impaired by the judgment on
such writ, but he may bring his writ of error in the same manner,
separately, as if no such former writ had been brought.
SEc. 13. Any person who ought to join in a writ of error, may be
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permitted to do so, on his application, on such terms as the court shall
impose, and the writ and proceedings shall be amended by inserting
his name, and shall proceed as in other cases.
SEc. 14. No writ of error shall stay execution, unless the supreme
court, or some judge thereof in vacation, be satisfied, upon an inspection of a copy of the record, that there is error therein, and shall make
an order allowing such writ of error to stay the execution; and no such
order shall be made by a judge in vacation, after the expiration of
ninety days from the rendering of the judgment or decision complained
of.
SEc. 15. No order allowing a writ of error to stay the execution
shall be made by the supreme court, or by any judge thereof in vacation, except in the following cases: First, where the plaintiff in error
was executor or administrator in the original action, and such action
was by or against him, as such; second, where the plaintiff in error,
or some responsible person for him, together with two sufficient sureties, to be approved by the court or judge, or by the judge of the district court in which the judgment was rendered, shall enter into a
recognizance, before such court or judge, to the adverse party, in a
penalty sufficient to secure whatever debt, damages and costs have
been recovered by the judgmE-nt complained of, together with the costs
and damages that may be recovered in the supreme court, conditioned
that the plaintiff in error will prosecute such with effect, and pay the
money that shall therein be adjudged against him by the supreme
court, or otherwise abide the judgment of such court therein.
SEc. 16. The court or officer allowing a writ of error to stay the
execution, shall cause an order to that effect to be endorsed upon the
writ, under the hand of the judge, when the same is made in vacation,
and under the hand of the clerk of the court when the same is made
in term.
SEc. 17. If no execution be issued, the exhibition of such writ of
error, so endorsed, to the adverse party or his attorney of record, or
the clerk of the district court where the judgment or decision complained of was rendered, shall stay the issuing of any writ of execution. If any execution shall have been issued and not fully executed,
upon the exhibition of such writ of error to the officer charged with
the execution of the writ of execution, such officer shall proceed no
further in the execution thereof, but shall return the writ, together
with the reason of his not proceeding to the final execution thereof.
SEc. 18. Every person suing out a writ of error shall cause a notice
thereof, in writing, to be served on the adverse party or his attorney
of record, ten days before the return day of such writ: if such notice
be not served, the writ shall be dismissed, unless good cause for such
failure be shown.
SEc. 19. Writs of error shall be returned, signed by the clerk of the
court to which such writ shall be addressed, under the seal thereof.
SEc. 20. Any clerk failing to make return of any writ to the supreme
court, shall be liable to be punished by such court, on attachment, for
his contempt, in the same manner as officers of other courts for disobeying the process or orders of such courts.
SEc. 21. All appeals taken thirty days before the first day of the
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next term of the supreme court, shall be returnable in such next term;
and all appeals taken in less than thirty days before the first day of
such next term shall be returnable in the second term thereafter.
The appellant shall cause to be filed in the office of the clerk of the
sur)rcme court, at least ten days before the term of such court to which
the appeal is returnable, a perfect transcript of the record and proceedings in the cause; if he fail so to do, and the appellee produce in
court snch transcript, and it appear thereby that an appeal has been
allowed in the cause, the court shall affirm the judgment, unless good
cause to the contrary be shown.
SEc. 22. It shall be the duty of the clerk to docket all causes from
tho same judicial district, in succession, in the order of the districts,
setting not more than five causes for each day, and a copy of the docket
shall be printed in some newspaper at least ten days before the commencement of the term.
SEc. 23. On appeals and writs of error, the appellant and plaintiff
in error shall assign errors on or before the first day on which causes
from the same district are set for hearing ; in default of such assignment of errors, the appeal or writ of error may be dismissed, or the
judgment affirmed, unless good cause for such failure be shown.
SEc. 24. Joinders in error shall be filed within four days after the
filing of the assessment of error.
SEc. 25. If there be several appellants or plaintiffs in error, and
one or more of them die before errors are assigned) such death shall
be suggested by the surviving plaintiffs, and the errors shall be assigned by them; and if one or more of several defendants die before
joinder in error, such death shall in like manner be suggested by the
survivor, and they shall plead to the assignment of errors.
SEc. 26. If there be several appellants or plaintiffs in error, and
one or more of them die, after errors assigned, or if there be several
appellees or defendants in error, one or more of whom shall die after
errors assigned, the appeal or writ of error shall not thereby abate,
but in either of such cases such death shall be suggested on the record
and the cause shall proceed at the suit of the surviving appellant or
plaintiff in error, or against the surviving appellee or defendant in
error, as the case may be.
SEc. 27. If all the appellants or plaintiffs in error die after the
appeal taken or writ of error brought, and before judgment rendered
thereon, the executors, or administrators of the last surviving plaintiff
or appellant, or the heirs and devisees of the plaintiff or appellant, in
cases where they would be entitled to bring writs of error, may be substituted for F:uch plaintiffs, and the cause shall proceed at their suit.
SEc. 28. If all the appellees or a sole appellee) or if all the defendants or a sole defendant, in a writ of error die after the appeal taken,
or writ of error brought, and before judgment therein, the executors
and administrators, or heirs and devisees of such appellees or defendants, may be compelled to become parties, and join in error, in like
manner, as in an original suit.
SEc. 29. If a female ap11ellant, or plaintiff in error, marry after the
appeal taken, or writ of error brought, her husband may be joined
Ex. Doc. 23--35
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with her, on his application, and his name shall thereupon be entered
in the proceedings.
SEc. 30. If a female appellee, or defendant in error, marry after the
appeal taken, or writ brought, and before judgment, her husband may
be made a co-defendant on his application, or the application of the
ad verse party.
SEc. 31. On appeals .and writs of error, each party shall, before the
-argument of the cause, make out and furnish the court with a clear
:a nd concise statement of the case, and the points intended to be
:insisted on in argument.
SEc. 32. No exception shall be taken in an appeal) or writ of error,
to any proceedings in the district court, except such as shall have been
expressly decided by such court.
SEc. 33. The supreme court, in appeals, or writs of error, shall
examine the record and award a new trial, reverse or affirm the judgment or decision of the district court, or give such judgment as such
court ought to have given, as to them shall seem agreeable to law:
when the facts, in a special verdict, are insufficiently found, they may
·;z-emand the cam,e, and order another trial to ascertain the facts.
SEc. 34. Upon the affirmance of any judgment or decision, the
'supreme court may award to the appellee, o~ defendant in error, such
.damages, not exceeding ten per cent. on the amount of the judgment
~complained of, as may be just.
SEc. 35. When the supreme court shall be divided in opinion, the
judgment or decision of the district court shall be affirmed.
SEc. 36. The supreme court, upon the determination of any cause
in appeal, or error, may award execution to carry the same into effect,
or may remit the record, with their decision thereon, to the district
court from whence the cause came, and such determination shall be
carried into execution by such district court.
SEc. 37. The foregoing provisions, relative to appeals and the parties thereto, shall be construed to extend to appeals from the decrees
and decisions in chancery causes, in all respects the same as to appeals
from judgments and decisions in suits at law.
SEc. 38. All the provisions of this act shall be construed to apply
to appeals or writs of error from any court, from which appeals or writs
of error may lie to the supreme court under any law of this Territory.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXXI.
PRE-EMPTION.

An Act to grant p1·e-emption to school lands in certain cases.
I. Of pre-emption to land in certain cases.
2. May enter by paying two dollars and
fifty cents per acre.
3. Trustees to be selected.
4. May enter 160 acres; when, proviso.

5. Right to pre-emption transferable.
6. Payment to be made, when.
7. Title to vest in person making payment.
8. Powers of county tribunal.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas) as follows:

SECTION 1. Wherever any town shall have been laid out, or any
person over twenty-one years of age and the head of a family shall
have erected and occupied a dwelling on any portion of either of the
sections numbered sixteen and thirty-six in any township in this rrerritory, before any of the lines of such section shall have been surveyed, the persons who may have laid out such town and their
assignees, and the person who may have erected and occupied such
dwelling, as the case may b2, shall be entitled to a pre-emption to
such land, and to hold the same until the time hereinafter provided
for the entry of the same shall have expired.
SEc. 2. If a town have been laid out as above specified, the persons
laying out such town, or their assignees, may enter the land so laid
out by paying for the same at the rate of two dollars and fifty cents
per acre. Should the outboundaries of such town not include the
whole of any quarter section, the whole of such quarter section may
be entered as above provided.
SEc. 3. Such proprietors, or their assignees, may select one or more
trustees and enter such land in the name of such trustee, for the use
and benefit of such proprietors and their assignees.
SEc. 4. The person who may have erected and occupied a dwelling
on such lands as above specified, may enter one hundred and sixty
acres by paying for the same at the rate of one dollar and twenty-five
cents per acre: Provided, however, That only the quarter section on
which such dwelling is situate shall be entered, unless such person
shall, before the survey above mentioned, have enclosed or cultivated
land on a different quarter adjoining the quarter on which such house
is situate, in which last event such person may enter by legal subdivisions one hundred and sixty acres, so as to include the dwelling and
improvements.
SEc. 5. The right of pre-emption in the last section referred to shall
be assignable in writing, and the assignee shall have all the rights
and privileges of the original pre-emption, and may enter the land in
his own name.
SEc. 6. Payment for such lands shall be made before the same is
offered for sale, and such payment shall be made to the person who at
the time shall be authorized to receive and keep the school fund of the
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particular township. If not so paid, the right of pre-emption hereby
granted shall be forfeited.
SEc. 7. On payment of the money as above provided the title of such
land shall vest in the person making such payment, and the officer
receiving the money shall execute a receipt specifying the amount so
paid, and the number and description of the land. On presenting
such receipt to the secretary of the Territory, the governor shall issue
a patent for said land, attested by the secretary under his official seal.
SEc. 8. The tribunal transacting county business shall hear and determine all applications and proofs concerning rights of pre-emption
under this act lying in the respective counties, and where two or more
persons shall be located on the same quarter section, and in all other
cases where conflicting claims arise under this act, said tribunal shall
be governed, as near as may be, by the regulations and laws of the
United States which may be in force in this Territory at the time of
proving up such rights of pre-emption.
This act to take effect and be in force from and after its passage.

CHAPTER CXXXII.
QUO WARRANTO.

An Act concerning writs of q1.w wa-rranto.
§ 1. Information in nature uf, to be

exhibit-~

ed; when.
2. What shall be named in the information ; how to proceed.
3. Several rights may be in~luded in one
information, by leave of court.

§ 4. Appearance and plea, when, and pro-

I

ceedings thereon.
5. Defendant found guilty, judgment; defendant acquitted, judgment.
6. Time may be allowed parties to plead,
&c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. In case any person shall usurp, intrude into, or unlawfully hold or execute any office or franchise, the territorial or district
attorney of the proper district, with the leave of any district court,
shall exhibit to such court an information in the nature of a quo war1·anto, at the relation of any person desiring to prosecute the same.
SEc. 2. The relator shall be named as such in the information
against such person as usurping, intruding into, or unlawfully holding or executing any such office or franchise, and shall proceed
thereon in such manner as is usual in cases of information in the
nature of a quo wm-ranto.
SEc. 3. If it shall appear to such court that the several rights of
divers persons to the same office or franchise may properly be determined on one information, the said courts may give leave to exhibit
one information against several persons, to try their respective rights
to such office or franchise.
SEc. 4. Such person, against whom an information in the nature of
a quo warTanto shall be prosecuted, shall appear and plead at the
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same term in which the said information shall be filed, unless the
court shall give further time; and such person prosecuting such information shall proceed thereupon with the most convenient speed.
SEc. 5. In case any person, against whom any such information in
the nature of a quo warTanto shall be prosecuted, shall be adjudged
guilty of any usurpation or intrusion into or unlawfully holding and
executing any office or franchise, it may be lawful for the court as well
to give judgment of ouster against such person from any of the said
offices or franchises, as to fine such person for his usurpation, intruding into or unlawfully holding and executing any such office or franchise, and to give judgment that the relator, in such information
named, shall recover his costs of such prosecution ; and if judgment
shall be given to the defendant in such information, he shall recover
his costs against such relator.
SEc. 6. The court in which any information shall be exhibited shall
allow to the relator and the defendant such convenient time to plead;
reply, rejoin, or demur as shall seem just and reasonable.
This act to take effect and be in force from and after its passage.

CHAPTER CXXXIII.
RECORDS-PUBLIC .

.An .Act to recover public records.
I. Officer to deliver his records and papers
to successor.
2. When such officer dies, his executors or
administrators to deliver the same.
3. Penalty on officer for failing to make
such delivery.
4. Recoverable for illegal detention of
same.
5. When office is vacated, on failure to
deliver records and papers, who may
issue warrant for the seizure of the
same.
6. Authority given the officer in execnting
the writ.

7. Penalty on officer for not executing the
writ.
8. Any person aggrieved by the issuing of
such writ, may have citation issued,
&c.
9. Obedience may be enforced to such
citation.
10. Private person in possession of public
records, to deliver same to proper
oflleer.
11. On failure to do so, how proceeded
against.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. If any civil officer, having any record, books, or papers
appertaining to any public office or any court shall resign, or his
office be vacated, he shall deliver to his successor all such records and
papers.
SEc. 2. When such officer shall die. his executor or administrator
shall deliver such records, books, and papers to his successor.
SEc. 3. If any such officer, or the executor or administrator of such
officer, shall fail. to deliver such records, books, or papers) he or they
shall forfeit not more than one thousand nor less than one hundred
dollars, to be recovered by action of debt or indictment, to the use of
the county.
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SEc. 4. Such officer, or the executor or administrator of such officer,
shall pay to any person injured by the detention of such records, books,
or papers, all damages which may accrue to him, to be recovered by
action on the case.
SEc. 5. If any person whose office has become vacated, or his executors or administrators shall fail to deliver any record, book, or paper
to the person entitled to the same, any judge of the supreme or district court, upon the affidavit of any credible person setting forth the
facts, may issue his warrant, directed to the sheriff or coroner, commanding him to seize all the records) books, and paperR appertaining
to such officer, and deliver them to the proper officer named in such
warrant,
SEc. 6. The officer executing such warrant may break open any
doors, trunks or places in which any records, books or papers named
in such warrant may be, or in which he may suspect them to be, and
1nay arrest any person who shall resist the execution of such warrant,
and carry him ·before some judge or justice of the peace, to be dealt
with for obstructing the execution of process.
SEc. 7. Any officer to whom any such warrant may be directed and
delivered, who shall fail to execute or return the same} or to perform
any duty required of him in relation thereto, shall forfeit not more
than one thousand nor less than one hundred dollars, to be recovered
by indictment or action on the case, to the use of the county.
SEc. 8. Any person aggrieved by any such warrant may apply to
any judge of the supreme or district court, who, upon affidavit of the
applicant that injustice has been or is about to be clone by such warrant, shall issue a citation to all persons interested, commanding them
to appear before him at a place and time named in the citation) which
shall be served by the sheriff or coroner.
SEc. 9. The judge may enforce obedience to such citation by attachment, and shall proceed in a summary manner, and determine accordcling to right and justice, and may issue his warrant for the restoration of any book, record, or paper, found to have been improperly
seized.
SEc. 10. If any private person shall have or obtain possession of
any books, records, or papers, appertaining to any public office, he
shall deliver them to the officer entitled to the same.
SEc. 11. If any person fail to do as required in the preceding section, he shall be proceeded against, in all respects, as is provided for
in cases of officers, by this act.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXXIV.
RECORDERS' OFFICES.

An Act to establish the office of county 1·ecorder.
1.
2.
3.
4.

5.
6.
7.
8.
9.
10.
11.

Office of recorder in each county.
Where such office shall be kept.
Duty of recorder.
Probate clerks to be recorders ; exceptions.
Clerk to give bond before entering on
the duties of recorder ; condition
thereof.
Bond, where deposited.
Penalty for entering on duties without
giving bond .
What seal recorder shall use.
Probate court to settle accounts of recorder.
What it shall be the duty of recorder
to record.
Certain instruments to be recorded in
separate books.

12. List of instruments deposited for record, to be kept.
13. Manner of recording.
14. Certificate to be made on instrum~tnt
recorded.
] 5. Index of such instruments to be kept.
16 . What the index shall contain.
17. General index to all the records of the
office to be kept.
18. Index to book of officers' commissions.
19. Liability of recorder for neglect of
duty.
20. Penalty, also, for neglect of duty.
21. Fees to be paid or tendered before,&c.
22. Power and authority to take acknowledgements of deeds, &c.

Be it enacted by the governm· and legislative assembly of the Territory
of I(ansas, as follows :

SECTION 1. There shall be an office of recorder in each county in this
territory, to be sty led the recorder's office.
SEc. 2. Such office shall be kept at the seat of justice in each county.
SEc. 3. The recorder shall duly attend the service of such office,
and provide the same with large, well bound books, wherein shall be
recorded, in a fair and legible hand, all instruments of writing authorized or required to be recorded.
SEc. 4. The clerks of the probate courts shall be ex oJficio recorders
in their respective counties.
SEc. 5. Every clerk, before entering on the duties of his office as
recorder, shall enter into bond to the Territory of Kansas in a sum
not less than one thousand nor more than five thousand dollars, at
the discretion of the .iudge of the court of which he is clerk, with
sufficient securities, to be approved by said judge, conditioned for
the faithful performance of the duties enjoined on him by law, as
recorder, and for the delivering up of the records, books, papers,
writings, seals, furniture and apparatus belonging to the office, whole,
safe and undefaced, to his successor.
SEc. 6. Such bonds shall be deposited in the office of the secretary
of this 'rerritory, and by him recorded.
SEc. 7. No recorder shall enter upon or officiate in his office before
he has given such security, upon pain of forfeiting the sum of two
hundred dollars: one half to the county, and the other half to him who
shall sue for the same, by action of debt.
SEc. 8. The recorder shall use the seal of the court of which he is
clerk in all cases in which his official seal is to be affixed.
SEc. 9. It shall be the duty of the court, or tribunal transacting
county business, to audit and settle the accounts of recorders for books
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purchased for the use of their offices, and allow, in their discretion,
such sums as shall be reasonable, to be paid out of the county treasury.
SEc. 10. It shall be the duty of recorders to record, Fint, all deeds,
mortgages, conveyances, deeds of trust, bonds, covenants, defeasances,
or other instruments of writing, of or concerning any lands and tenements, or goods and chattels, which shall be proved or acknowledged
according to law, and authorized to be recorded in their offices;
Second, all marriage contracts and certificates of marriage; Third, all
commissions and official bonds required by law to be recorded in their
offices.
SEc. 11. The several classes of instruments of writing mentioned in
the several sub-divisions of the preceding section shall be recorded in
separate books, according to their classification therein.
SEc. 12. When any deed, m.ortgage, deed of trust, conveyance,
bond, commission, or other instrument of writing authorized by law
to be recorded, shall be deposited in the recorder's office for record, the
recorder shall enter in a book, in alphabetical order, the names ofthe
persons, and date and nature thereof, the time of delivery or deposit
for record, and shall give to the person depositing the same (if required,) a receipt specifying the particulars aforesaid.
SEc. 13. The recorder shall record without delay every deed, mortgage, conveyance, deed of trust, bond, commission, or the writing delivered to him for record, with the acknowledgment, proofs and certificates, written on or under the same, with the plats, surveys,
schedules and other papers therein referred to and thereto annexed, in
the order of time when the same shall have been delivered for record,
by writing them, word for word, in a fair hand,Jinoting at the foot of
such record all interlineations and erasures, and words visibly written
on erasures, and noting at the foot of the record the day of the month
and year when the instrument so recorded was delivered to him or
brought to his office for record, and the same shall be considered as
recorded from the time it was so delivered.
SEc. 14. The recorder shall certify on or under such deed, mortgage,
conveyance, deed of trust, bond, commission, or other instrument so
recorded, the day, month and year when he recorded it, and the book
and page or pages of the book in which it is recorded, and when recorded, deliver it to the party, or his order.
SEc. 15. The recorder shall keep in his office a well bound book, and
make and enter therein an index, direct and inverted, to all the books
of record, wherein deeds, mortgages, or other writing concerning real
estate or deeds of trust are recorded, distinguishing the books and
pages in which every such deed or writing is recorded.
SEc. 16. Such index shall contain, in alphabetical order, Fi1·st, the
names of the several granton; and grantees; Second, in case the deed
be made by the sherifl, the name of the sheriff, and the defendant in
the execution, and of the grantee; Third, if by executors or administrators, the name of each executor or administrator, and of the testator
or intestate, and of the grantee; Fourth, if by attorney, the name of
such attorney and his constituent, and of the grantee; and Fifth, if
by a commissioner, the name of such commissioner, and of the person
whose estate is conveyed, and of the grantee.
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SEc. 17. The recorder shall in like manner make, keep and preserve
a similar index to all the books of record in his office, wherein marriage contracts and certificates of marriage are recorded.
SEc. 18. He shall in like manner make, keep and preserve a similar
index to all the books of record, wherein commissions and office bonds
are recorded, containing the names of the officers appointed, and of the
obligee and obligors in any bond recorded.
SEc. 19. If any recorder to whom any deed or other writing, proved
or acknowledged according to law shall be delivered for record, Fi'rst,
neglect or refuse to make an entry thereof, or give a receipt therefor,
as reg_ uired by the twelfth section of this act ; or, Second, neglect or
refuse to record such deed or other writing, within a reasonable time
after receiving the same; or, Third, record any deed, or other instrument of writing, before another first brought into his office and entitled to be recorded ; or, Fourth, record any deed, or other instrument
of writing, untimely, or in any other manner than as hereinbefore
directed; or, Fifth, neglect or refuse to provide and keep in his office
such an index as is required by this act, he shall pay to the party
aggrieved double tho damages which may be occasioned thereby, to be
recovered by action of debt, on the official bond of the recorder, or by
special action on the case.
Sec. 20. If any recorder shall wilfully neglect or refuse to perform
any of the duties required of him by this act, or shall wilfully perform them in any other manner than is required by law, he shall be
deemed guilty of a misdemeanor in office, and proceeded against
accordingly, and shall moreover forfeit and pay to the use of the
county a sum not exceeding two hundred dollars, to be recovered by
action of debt.
SEc. 21. The recorder shall not be bound to make any record for
which a fee may be allowed by law, unless such fee shall have been
pa.id, or tendered, by the party requiring the record to be made.
SEc. 22. The recorder of each county shall have power and authority
to take acknowledgments of deeds and other instruments of writing
within his county, in all cases when the lands or other property conveyed shall be within the Territory of Kansas, which acknowledgment
shall be certified under his hand and official seal.
ThiR act to take effect and be in force from and after its passage.

CHAPTER OXXXV.
REPLEVIN.

An Act regulating the action of
1. In what cases maintainable.
2. No cross replevin, or for property in
possession of an officer, to be brought.
3. Affidavit to be filed; its contents.
4. Comltland of the writ to the officer to
whom it is directed.
5. "\'Vrit not to be executed until plaintiff
gives bond ; its condition.

~replevin.

6. Writ to be executed by the officer; how7. Defendant may plead not guilty ; what
this plea. shall put in issue.
8. Plaintiff failing to prosecute his suit
wit!'l. effect, value of property and
damages for u:;;e of same to be a ssessed.
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9. Against whom, and for what, judg- §
ment in such cases shall be given.
10. When property is delivered to sheriff
,
in such cases, proceedings.
11. If property is not delivered in sixty I
days, sheriff may make such dumaI
ges and costs by levy, &c.
1

12. When defendant elects to take the
damages, the right to the property
vests in the plaintiff.
13. Remedy of sheriff on plaintiff's bond.
14. Remedy of defendant on plaintiff's
bond.
15. Sheriff failing to return a bond, or
returning insufficient one, liable for
damages.

Be it enacted by the governor and legislative assembly of the TeTritm·y
of Kansas, as follows:
SECTION 1. vVhenever any goods or chattels are wrongfully taken or
wrongfully detained, an action of replevin may be brought by the
person having the right to immediate possession, for the recovery
thereof, and for the recovery of damages sustained by reason of the
unjust caption or detention, except as hereinafter specified.*
SEc. 2. No cross-replevin, or replevin for property in the possession
of an officer by virtue of any legal authority, shall be brought.
BEe. 3. No writ of replevin shall be issued, unless the plaintiff files
in the office of the clerk of the court the affidavit of himself, or some
credible person) stating that the plaintiff is lawfully entitled to the
possession of the property mentioned in the declaration, that the s.ame
was wrongfully taken or is wrongfully detained by the defendant, and
the plaintiff's right of action accrued within one year.
SEc. 4. The writ of replevin shall command the officer to whom it
is directed to cause (if the plaintiff give the security required by law)
the goods and chattles mentioned in the declaration to be delivered to
the plaintiff without delay, and to summon the defendant to appear in
court on the return day' of the writ, and answer the plaintiff in the
premises.
SEc. 5. No writ of replevin shall be executed until the plaintiff, or
some responsible person for him, as principal, enters into a bond to
the officer to whom the writ is directed, with sufficient sureties, in
double the value of the property, to be ascertained by the officer, conditioned that he will prosecute the suit with effect and without delay,
make return of the property if return thereof is adjudged, keep harmless the officer touching the replevying the property, and pay all costs
which may accrue in said action.
SEc. 6. Upon the receipt of the writ, ancl the bond required by this
act, the officer shall, without delay, execute the writ, by causing the
property mentioned in the declaration to be delivered to the plaintiff,
and by summoning the defendant according to the tenor of the writ.
SEc. 7. The defendant may plead that he is not guilty of the premises
charged against him, ancl this plea shall put in issue not only the
right of the plaintiff to the possession of the property mentioned in
the declaration, but also the wrongful taking and detention thereof.
SEc. 8. If a plaintiff in replevin fail to prosecute his suit with
effect and without delay, the court or jury shall assess the value of the
*See Rector vs. Chevalier, 1 Missouri Rep., 345; Ramsey vs. Waters et al., 1 Missouri
Rep , 406; Penrose vs. Green, 1 Missouri Rep., 774; Crocker vs. Mann, 3 Misscmri Rep.,
472; Skinner vs. Stouse, 4 Missouri Rep., 93; Phillips vs. Townsend, 4 Missouri Rep., 101;
Moore vs Moore, 4 Missouri Rep., 421.
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property taken, and the damages for the use of the same, from the
time of issuing the writ until the return thereof shall be made, as in
other like cases.
'SEc. 9. In such case the judgment shall be against the plaintiff and
his sureties, that he return the property taken, or pay the value so
assessed, at the election of the defendant; and also pay double the
damages assessed for the detention of the property, and costs of suit.
SEc. 10. The defendant shall not be required to make such election
until the property is delivered to the sheriff on the execution, and the
defendant has notice thereof.
SEc. 11. If such property shall not be produced and delivered to the
sheriff within sixty days after execution issued, the defendant may
cause the assessed value thereof, with damages and costs, to be levied.
SEc. 12. In such case, the defendant' s right to the property shall
not be impaired by levying the assessed value thereof; but if the
property be delivered to the sheriff, and the defendant elect to take
the value assessed, such election shall operate to vest all his right to
the property in the plain tiff.
SEc. 13. If an officer is damnified by reason of taking any property
by virtue of a writ of replevin, by the direction of the plaintiff, he may
maintain an action therefor upon the bond by him taken.
SEc. 14. If the plantiff violate the condition of his bond, the defendant may sue thereon, in the name of the officer, to his own use.
SEc. 15. If the officer fail to take a bond of the plaintiff, and return
the same, as required by this act, or if the bond taken is adjudged
insufficient, at the return term of the court, and the plantiff fails to
perfect it, if required, the officer shall be liable to the party injured
for all damages by him sustained, to be recovered by action of debt,.
on the officer's official bond, or by an action on the case.
This act to take effect and be in force from and after its passage.

CHAPTER CXXXVI.
REPRESENTATION.

An Act to apportion the 'representation in the next legislative assembly.
§ 1. Apportionment of the legislative assembly.

Be it enacted by the goveT1Wr and legislati1:e assembly of the Territory
of J(ansas, as follows:
SECTION 1. In the next legislative assembly, the county of Nemaha
shall be entitled to one representative; the county of Marshall shall
be entitled to one representative; the connty of Reily shall be entitled
to one representative; the county of Calhoun shall be entitled to one·
representative; the county of Jefferson shall be entitled to one representative; the county of Johnson shall be entitled to one representative; the county of Lykins shall be entitled to one representative;
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the county of Linn shall be entitled to one representative; the county
of Bourbon shall be entitled to one representative; the county of Allen
shall be entitled to one representative; the county of Anderson shall
be entitled to one representative; the county of Franklin shall be
entitled to one representative; the counties of Lykins and Linn shall
be entitled, jointly, to one representative; the counties of Bourbon
and Allen shall be entitled, jointly, to one representative; the counties of Breckenridge and Madison shall be entitled, jointly, to two
representatives; the counties of Anderson and Franklin shall be
entitled, jointly, to one representative; the county of Atchison shall
be entitled to three representatives; the county of Shawnee shall be
entitled to two representatives ; the county of Doniphan shall be entitled to three representatives ; the county of Leavenworth shall be
entitled to four representatives, and the county of Douglas shall be
entitled to five representatives.
This act to take effect and be in force from and after its passage.

CHAPTER CXXXVII.
REVENUE.

An Act to provide for the collection of revenue.
ARTICLE

I. Of the objects of taxation, rates of taxes, and subjects
exempt.
II. Of the assessment of the property for taxation.
III. Of the collection of the revenue; and other provisions.
IV. Of the county revenue.
V. Of the sale of lands for taxes.
VI. Of the duties of collectors when their terms of service
expire.

ARTICLE l.
Of the objects of taxation, the ratfs of taxes, and subjects exempt.
~

1. Objects for which taxes may be levied.\ § 3. Rates of poll and other taxes.
2. S-ubjects exempt from taxation.
4. Reference to rates of tax and license.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as .follows :
SECTION 1. For the support of the government of the Territory, the
payment of the public debt, and the advancement of the public interest, a tax shall be levied upon the following objects: First, all
free male persons over twenty-one and under fifty-five years of age.
Second, lands and lots of ground, including the houses and improvements thereon. Third, leasehold interest in land for the term of ten
years or more, as lands. Fourth, all slaves. F~fth, household furni-
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ture, to include silver and gold plate, kept for use or ornament, and
by any one family, above the value of two hundred dollars. Sixth,
pleasure carriages kept for the use of the owner or his family.
Seventh, horses, mares, geldings, neat cattle, mules and asses) above one
year old. Eighth, watches, with their chains, seals, and other appendages, and clocks, kept to be worn or used by the owner or his
family. llinth, shares of stock in banks and all other incorporated companies, except hospitals, literary institutions, and library associations.
Tenth) bills of exchange, bonds, notes, and other securities, and all
money on hand taken, negotiated, and kept by brokers and exchange
dealers, in their business as such, other than such as may be the property of citizens of the Territory, except themselves. Eleventh) all
money loaned at interest to citizens of this Territory, whether the
same be secured by a bill of exchange, bond, note, or otherwise; all
money in hand, and all territorial warrants. Twelfth, the property
of all corporations, over and above their capital stock, and all money
held by such corporation in trust for persons or corporations, other
than citizens and corporations of this Territory) and used in trade for
the benefit of such persons or corporations. Thir;·teenth) shares of stock
or interest in any steamboat. Four;-teenth, all licenses taxable by law.
SEc. 2. The following subjects are exempted from taxation: First,
lands and other property belonging to the rrerritory. Second, lands or
other property belonging to any county of the Territory. Third,
market-houses, town halls, and other public structures, with their furniture and equipments; and all public squares and lots kept open for
health, use, or ornament, belonging to any city, town, or village in
the Territory. Fourth, lands or lots of ground granted by the United
States or this Territory to any county, town, city, village, or township,
for the purposes of education, until disposed of to individuals by sale or
lease. l?ifth, school-houses and other buildings for the purposes of
education, with their furniture and equipments; and the lands appurtenant thereto and used therewith, so long as the same shall be used
for that purpose. Sixth, hospitals for the sicl~, and public poor-houses,
with their furniture and equipments; and the lands appurtenant thereto
and used therewith, so long as the same shall be used for that purpose
only. Seventh, churches, chapels, and other public buildings for religious worship, with their furniture and equipments; and the lands
appurtenant thereto and used therewith, so long as the same shall be
used for that purpose only. Eighth, cemeteries and grave-yards set
apart and used for that purpose only. Ninth, the property of all
widows and minor orphans who are not worth more than one thousand
dollars.
SEc. 3. The annual tax levied upon the subjects mentioned in this
act shall be at the following rates: First, on free male persons over
twenty-one or under fifty-five years of age, fifty cents. Second, on
lands and town lots, including the houses and improvements thereon,
or the possession or occupancy of public lands, pre-emption or otherwise, and all other property, real or personal, subject to taxation by
this act, one-sixth part of one per centum of the assessed value thereof.
SEc. 4. The rates of taxes upon all licenses subject to taxation, are
declared under their appropriate titles.
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ARTICLE II.

Of the assessment of p1·ope1·ty for taxation.
~

1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.
]5.
16.
17.
18.
19.

20.

County assessor to be appointed.
§ 21. Duty of the county recorders.
Certificate to be given.
22. Duty oftribunal clerk.
Failure to serve, tribunal to appoint.
23. Tribunal may withhold pay, when
To take an oath of office.
24. As:;essor to make complete list.
To give bond, &c.
25. Names to be in alphabetical order.
To give notice when and where he will
26. To show the aggregate amount, &c.
attend, &c.
27. Lands to be asses:;ed ~eparately, &c.
When to commence, &c.
28. Land omitted by assessor, when.
Duties of persons liable to tax, &c.
29. Copy 0f as:;:essment to be delivered to
a~sessor, when.
Shall deliver a true list of property to
assessor.
30. Copy of tax book for tribunal.
On failure, assessor to obtain a list.
31. Duty of tr tbunal.
Duty of assessor in relation thereto.
32. Tax book remain in clerk's office.
List to describe property, &c.
33. Person aggrieved may appeal.
Town lots, &c , to be described.
34. When tribunal fails to meet.
Assessor to make out a plain list.
35. Tribunal to determine appeals.
Lists transmitted by mail, assessor to
36. Clerk to furnish collector with copies.
pay postage.
37. Duty of clerk.
When list is not received.
38. When asse"sor may administer oath.
Fal;:e list to be taxed triple, &c.
39. Assessor fails in his dutie;:, penalty.
When assessor may make out a list.
40. Compensation of as;.essor.
Not required to make a list, when.
41. To verify account by oath.
Corporators to pay respective taxes.
42. May be removed from office, wllen.

SECTION 1. A county assessor shall be appointed by the tribunal
transacting county business in the several counties in this Territory,
.at the last term held by said tribunal, in the year one thousand eight
hundred and fifty-five, and at the last term held by said tribunal in
each year thereafter.
SEc. 2. The clerk of the said tribunal shall deliver to the person
thus appointed, immediately after his said appointment, a certificate
thereof under the seal of said tribunal.
SEc. 3. If no person be appointed as provided in the first section)
<>r if the person appointed fail to take the oath and enter into the
bond required of assessors on or before the first day of January after
his appointment, or if at any time there shall be a vacancy in the
office of assessor, then, in either case, it shall be the duty of said
county tribunal to make said appointment or fill said vacancy for that
year.
SEc. 4. Every assessor shall take the oath of office prescribed by
law, and cause the same to be endorsed on the certificate of his appointment before entering upon the duties of hjs office, and in default
thereof shall forfeit one hundred dollars, for the use of the Territory.
SEc. 5. Every assessor, before entering upon the duties of his office,
shall give bond and security to the Territory, to the satisfaction of
said county tribunal, in a sum not less than one hundred nor more
than five hundred dollars, the amount to be determined by said tribunal, conditioned for the faithful performance of the duties of his office,
which bond shall be deposited in the office of the clerk of said tribunal.
SEc. 6. On or before the first day of January of each and every year
it shall be the duty of said assessor to give notice, by writing posted
at four of the most public places in each township in his county, that
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he will attend in said township, on a day to be by him named in said
written notices, and at a place in said township the most convenient
to the inhabitants thereof, for the purpose of receiving from all persons subject to tax within said township a list of all the property and
persons subject to tax, as hereinafter provided.
SEc. 7. Every assessor shall commence on the first day of February
of each year, "if the first day be not Sunday," in some one township,
at the time and place fixed by him in his written notice, and shall
attend successively all the different townships at the times and places
designated as aforesaid.
SEc. 8. It shall be the duty of all persons liable to tax in the township to attend at the time and place designated by the county assessor,
and deliver to the said assessor a just and true list of all property owned
by him or her, or of which he or she had the management or control
on the first day of February in each year, taxable by law, except merchandise, and being within the county; and attach to said lists of
property a fair cash value thereof, on oath or affirmation, to be administered by said assessor.
SEc. 9. In the same manner every such person shall deliver to the
assessor a just and true list of all property taxable by law, except
merchandise, which he owns, or of which he has the charge or management, being in any other county, and not there listed or given in
for taxation for that year in such other county.
SEc. 10. If any person shall fail to furnish the list of property as
herein required, and it shall become necessary for the assessor, in
order to obtain said list, to go to the residence of such person, or to
make assessment from actual examination, he shall be entitled to
receive from the person so failing the sum of one dollar, to be included
with and collected as other taxes.
SEc. 11. In case of failure to furnish the list as herein required, it
shall be the duty of the assessor to make out such list from personal
examination, or the best information he can obtain, and for that purpose he shall have lawful right to enter into any lands and houses,
and make any examination and search which may be necessary, and
may examine the owners of the property, or any other person, upon
oath, touching the same.
SEc. 12. Every list, required by the preceding sections, shall particularly describe each tract of land contained therein, so that the
same may be found and known by the description; when the land is
a part of a public survey of the United States, the township and
range shall be noted, and the sectional and fractional part, or other
legal subdivision thereof, shall be stated; and in all other cases of
land claims, tho quantity and local position shall be set forth, and the
name of the original claimant, if known to the party, shall be stated ;
but in all cases to be assessed to the person appearing to be the owner
at the time of assessment.
SEc. 13. Each town lot shall be described by the name of the city,
town or village, the street or alley where situated, the number (if any)
of the lot, and the square or block of which it forms a part, and the
size in front and depth.
SEc. 14. Every assessor, as soon as he shall have completed his
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assessment, shall make out, from the lists delivered to him, under the
eleventh section of this act, a distinct list for each county in which
any such taxable property may be, and transmit the same, by mail or
otherwise, to the assessor of the proper county, who shall assess the
same as other taxable property therein, if not before assessed for the
same year.
SEc. 15. If such lists shall be transmitted by mail, the postage
thereon shall be paid by the assessor who receives the same, and the
amount thereof shall be allowed ancl paid to him at the time and in
the manner of paying other expenses of assessment.
SEc. 16. When the lists, transmitted from one assessor to another,
as required in the fifteenth section of this act, shall not be received
by the proper assessor before he has made return of his tax book, be
shall, without delay, assess the property in such list contained, and
make return thereof in a supplemental tax book, which shall be proceeded on, as nearly as may be, as the original.
SEc. 17. If any person shall deliver to the assessor any false or
fraudulent list, the property therein specified, and all that ought to
have been listed therein, shall be taxed triple, and the offender shall,
moreover, be subject to indictment for the frand, and may be fined in
any sum not exceeding five hundred dollars.
SEc. 18. Whenever there shall be taxable property in any county,
and from any cause no list thereof shall be given to the assessor in
proper time and manner, the assessor shall himself make out the list
on his own view, or on the best information he can obtain, and for
that purpose he shall have lawful right to enter into any lands and
houses, and make any examination and search which may be necessary, and may examine the owners of the property, or any other
person, upon or touching the same.
SEc. 19. Persons owning shares of stock in banks and other incorporated companies, taxable by law, are not required to deliver to the
assessor a list thereof, but the president or other chief officer of such
corporation shall deliver to the assessor a list of all shares of stock
held therein, and the names of the persons who holcl the same.
SEc. 20. The taxes assessed on shares of stock embraced in such list
shall be paid by the corporators respectively, and they may recover
from the owners of such shares the amount so paid by them, or deduct
the same from the dividends accruing on such shares, and the amount
so paid shall be a lien on such shares respectively, and shall be paid
before a transfer thereof can be made.
SEc. 21. The recorder of each county shall, in the month of January
of every year, make out an abstract, in alphabetical order, of all deeds
and other conveyances of land recorded in his office during the preceding year, showing the names of the acquirers and from whom acquired, the quantity and description of the land, and shall deliver
such abstract to the clerk of the county court and take his receipt
therefor.
SEc. 22. The clerk of the county tribunal shall deliver to the
assessor, on or before the first day of February in every year, the tax
book of the preceding year, the abstract of conveyances furnished by
the recorder of the county, and the list of taxable lands, and take his

REVENUE.

561

receipt therefor ; and the assessor, as soon as he shall have completed
his assessment and made his tax book for the year, shall return the
whole of such papers and documents to the clerk.
SEc. 23. If the assessor shall fail to return such papers and documents to the clerk, or shall return them in a defaced or mutilated
condition, the county tribunal shall withhold so much of his compensation as will be sufficient to pay for the procurement of new copies
thereof.
SEc. 24. The assessor, on examination and comparison of the list
of property delivered by individuals, the abstract of conveyances furnished by the recorder, and the list of lands furnished by the register
of lands, shall make a complete list of all the taxable property in his
county, to be called the tax book
SEc. 25. The tax book shall contain the names, in alphabetical
order, of all persons to whom property has been assessed therein; it
shall be in tabular form, with a suitable caption, and separate columns
for the names of the owners, each kind of property taxed, the assessed
value of each kind, and the whole amount chargeable to each person,..
and such other columns as may be found necessary and convenient in
practice.
SEc. 26. Such "tax book" shall be so made as to show the aggregate amount of territorial revenue derived from taxes imposed on
brokers and exchange dealers, steamboats, money, bonds, notes, bills
of exchange and other securities, and from property owned by corpo- rate companies.
SEc. 27. Each tract of land and town lot shall be assessed, valued:
and listed separately, and each kind of property shall be assessed
separately from every other kind ; and all leasehold interest in land,.
for the term of ten years or more, shall be classed and assessed as
lands; but horses, mules, jacks, jennies, cattle, clocks, watches, carriages and household furniture shall be entered in one column, under
the head of other personal property.
SEc. 28. If, by any means, any tract of land or town lot shall be
omitted in the assessment of any year or series of years, and not put
upon the tax book, the same, when discovered, shall be assessed by
the assessor for the time being, and placed upon. his tax book before
the same is returned to the court) with all arrearages of tax, which
ought to have been assessed and paid in former years, charged
thereon.
SEc. 29. The assessor shall deliver to any owner of property assessed for taxation, upon demand, a copy of assessment thereof, written and signed by himself; and such lists shall in all cases be left
with some member of the family, when the assessment is made in the
absence of the head of the family.
SEc. 30. The assessor shall make out and return to the county
tribunal, on or before the first day of J nne in every year, a fair copy
of the tax book.
SEc. 31. The county tribunal of t:-ach county shall, at the next
regular term after the assessor shall have returned the tax book as
required in the next preceding section, if such term be within thirty
days, hear and determine all appeals from the valuation of property
Ex. Doc. 23--36
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by the assessor; and if not within thirty days, to be ordered by any
two justices of the court, and published by the sheriff for ten days by
written or printed notices, to be set up in at least six of the most
public places in the county.
SEc. 32. 'J.lhe tax book shall remain in the office of the clerk of the
county tribunal for ten days before the session of the court of appeals,
open for the inspection of all concerned.
SEc. 33. Every person who thinks himself aggrieved by the assessment of his property may appeal, and every appeal shall be in writing,
.and shall state specially the gronnus of the appeal, and the matter or
things complained of, and no other matter shall be considered by the
court.
SEc. 34. If, from any canse, a session of the county tribunal cannot be had within thirty days next after the return of the tax book
·by the assessor, the clerk of that tribunal shall take to his assistance
any two justices of the peace of the county and hold a court of appeals,
giving notice thereof as provided in the thirty-fifth section of this
article .
SEc . 35. The county tribunal shall hear and determine all appeals
in a summary way, and correct and adjust the tax book accordingly.
SEc. 36 . As soon as the tax book shall be corrected and adjusted,
and the county tax stated thereon, the clerk of the county tribunal
shall make out a fair copy thereof, authenticated by the seal of the
court, for the use of the collector.
8Ec. 37. The clerk shall at the same time make out, certify, and
authenticate, by the seal of the court, an aggregate abstract of the
tax book, placing each kind of property taxed under its appropriate
head, with the aggregate value thereof and the aggregate amount of
taxes .
SEc. 38. vVhen any fact, matter or thing is required by this article
to be verified by oath or affirmation, any assessor may administer the
same.
SEc. 39. Every assessor who shall fail to perform any duty enjoined
upon him by this law, in the time prescribed, may be remo\"ed from
office and another put in his stead by the county tribunal, and when
removed his bond shall be put in suit.
SEc. 40. The compensation of the assessor shall be three dollars for
each <lay he may he engaged in the performance of the duties of his
office, one-half of which shall be paid out of the county treasury and
the other half out of the treasury of the 'J.lerritory. .
SEc. 41. The tribunal transacting county business shall cause the
assessor to verify his account by oath or affirmation, and under the
seal of the court cause to be verified to the auditor the amount to be
paid by the Territory, who shall draw his warrant on the treasury of
the Territory.
SEc. 42. Every assessor who shall fail to perform any duty enjoined
upon him by this law, in the time prescribed, may be removed from
office and another appointed in his stead, and when removed his bond
shall be put in suit.
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ARTICLE III.
Of the collection of the nvenue, and other p1·ot'isions.

J. Sheriff to be collector.
2. To give bond as collector.

3. Official bond of sheriff.
4. Trihunnl may appoint sheriff, when.
5. Of duplicate bonds.

§ 27. Duplicates of records of settlement.
28.
29.
30.
31.

6. Tribunal to examine bonds, &c.

7. Office declared vacant, when.
8. Auditor may require tribunal to take
additional bond.
9. Duty of auditor and tribunal.
10. May appoint deputy.
11. Deputation to be attested
12. Notice to be given.
13. Tax-book to be delivered.
14. Duty of collector to subscribe receipt, &c.
15. Penalty on clerk for failing, &c.
16. Power of collector to levy, &c.
17. Levy to be made, when.
18. Costs of levy and sale to be collected.
19. Officers of corporations to give certificates of taxable shares
20. Penalty for failing to give certificate.
21. Collector to give receipt for taxes
22. Sheriff to collect all fines.
23. Clerks to keep account of fines, &c.
24. Courts to make settlements.
25. Other officers to settle
26. Proceedings when court makes settle. ment.

32.

33.
34.

35.
36.
37.
38.
39.
40.
41.
42.

43.
44.
45.
46.
47.
48.

Officer failing to pay, proceedings.
Duty of collector on receiving amount.
Offi..:er failing to settle, penalty.
Delinquent to pay five per cent. a
month
Tribunal to make collt:ctor account.
When collector is unable to collect,
proceedings.
Copy of delinquent list to be set up.
Delinquent list to be returned, when.
Special term called, when.
Settlement to be recorded.
Collector failing to settle.
Settlement transmitted to auditor.
Application of twenty-second section.
Delinquent list to be delivered to successor.
Collectors to pay revenue int(} treasury,
when.
Penalty for failure to pay in revenues.
Compensation of collector.
Compensation of officer paying over.
Lien allowed to collector in certain
cases.
Amount returned delinquent to be refunded.
Indictment against collector.

SECTION 1. Every sheriff hereafter elected shall be ex ojficio collector
of the revenue within his county for two years, commencing on the
first day of October next ensuing his election.
SEc. 2. Every sheriff shall, at the time of executing his bond as
sheriff, and before entering on the duties of that office, give bond and
security to the Territory, to the satisfaction of the county tribunal, in
a sum at least double the amount of all the rev~nue to be collected by
him, conditioned that he will faithfully and punctually collect and
pay over all the territorial and county revenue for the two years next
ensuing the first day of September thereafter, and that he will, in all
things, faithfully perform all duties of the office of collector according
to law.
SEc. 3. The official bond of the sheriff, as collector, shall be signed
by at least five solvent securities, and he shall not enter upon the discharge of the duties of his office as sheriff until he shall have executed
his bond as collector.
SEc. 4. If any sheriff shall neglect or refuse to give bond as required
by the two next preceding sections, his office of sheriff shall immediately, upon such neglect or refusal, be vacant, and the county tribunal shall forthwith appoint some person to fill such vacancy who
will give such bond.
SEc. 5. Such bond shall be executed in duplicate, one part thereof
shall be deposited and recorded in the office of the clerk of the county
tribunal, and the other part shall be transmitted by the clerk to the
auditor of public accounts.
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SEc. 6. The county tribunal shall, at the end of the first year, carefully examine the bond given by the sheriff as collector, and may
again examine the same at any time before the last book of the second
year of his term shall be delivered to him, and by such examination
ascertain if the bond be sufficient, and the securities thereto still solvent and sufficient; and upon such examination, if found to be necessary, the county tribunal shall require such sheriff to give an additional bond as collector, \vith good security to be approved by the
court, as in the taking of the original bond.
SEc. 7. If such sheriff shall fail to give such additional bond and
security, for ten days after he shall be required to do so, his office of
sheriff and collector shall be vacant.
SEc. 8. Whenever the amount of the bond given by any collector
of the revenue shall not be equal to the amount of the revenue with
which his immediate predecessor in the same county was charged, the
auditor of public accounts shall require the county tribunal of the
proper county to take additional bond and security; and on failure,
in ten days after he shall be notified so to do, his office of collector) and
if he be the sheriff) shall be declared vacant by the county tribunal.
SEc. 9. Whenever it shall appear to the satisfaction of the auditor
that the security given by any collector is insufficient, he and the
county tribunal shall proceed in the manner provided in the next
preceding section.
SEc. 10. The collectors of the revenue may perform their duties by
deputies, and every deputy shall have the same legal qualifications as
the principal.
SEc. 11. Every deputation shall be in writing, under the hand and
seal of the principal, who may revoke the same at pleasure by a similar writing.
SEc. 12. The collectors shall give public notice of every deputation
and revocation, by putting up a notice at the court-house door of their
county.
SEc. 13. As soon as may be, after the tax books of each year have
been corrected and adjusted) and the amount of the county tax stated
therein) according to law, the county tribunals shall cause the same
to be delivered to the proper collectors, who shall give receipts therefor ·to the clerks of the county respectively; and each collector shall
be charged by such clerk with the whole amount of the tax book so
delivered to him.
SEc. 14. The collector shall also subscribe a receipt for the tax book,
endorsed on the aggregate abstract thereof, as required to be made out
by the clerk by the provisions of the forty-first section of the second
article of this act, which abstract, with such receipt endorsed thereon,
certified and authenticated as required by the forty-first section aforesaid, shall be transmitted by the clerk to the auditor of public accounts, on or before the first Monday of October next after the abstract
shall be made out.
SEc. 15. If the clerk shall neglect or refuse to transmit such abstract
as required by the provi~ions of the preceding section, he shall forfeit
to the territory the sum of one hundred dollars, to be recovered in her
pame, by action of debt; and the certificate of the auditor of public
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accounts, authenticated by the seal of his office, setting forth the
failure of the clerk to comply with the provisions of the preceding
section, shall be prima facie evidence of the facts certified on the trial
of such action.
SEc. 16. The collectors shall diligently endeavor, and use all lawful
means, to collect all the taxes specified in the tax books of their respective counties, and to that end they shall have power to seize and
sell the goods and chattels of the person liable for the tax, in the
same manner as goods and chattels are or may be required to be seized
and sold under execution issued or judgments at law, and no property
shall be exempt from seizure or sale for taxes.
SEc. 17. But no such seizure and sale of goods shall be made until
the collector has demanded payment of the tax either by personal application to the person liable to pay the same, or by visiting his place
of abode for that purpose, and the lapse of ten days without payment
after such demand.
SEc. 18. Whenever taxes shall be levied by the ~ale of goods, in
addition to the amount of the tax, the collector shall levy the necessary costs of the proceeding and ten per centum on the amount of the
tax for his trouble.
SEc. 19. The cashier, secretary, or chief clerk of any corporation,
the shares of which are taxable by law, at the request of the collector,
shall give him a certificate under his hand, showing the number and
amount of shares held in the stock of such corporation, the names of
the holders and the incumbrances thereon ; and such collector, in default of the payment by the corporation of the taxes due thereon, as
1·equired by the twenty-third section of the second article of this act,
shall seize and sell the same in the manner prescribed in the twentythird section of this article, and the purchaser thereof shall be admitted to all the rights, powers and privilegeFl that the holders of such
shares had at the time of seizing the same, and shall be entered by
such corporation on their books as the owners of such shares.
SEc. 20. If any corporation, or any officer thereof, shall fail to comply with the provisions of the preceding section, such corporation shall
forfeit to the Territory the sum of one thousand dollars, to be recovered
by action of debt in the name of the Territory, in any court of competent jurisdiction.
SEc. 21. When a collector shall receive taxes on lands, he shall designate in his receipt for the same the particular tracts on which the
taxes are paid, naming the range) tow11ship, section, quarter section,
or quarter quarter section, as tho case may require; or, if paid on
town lots, then he shall designate the lots on which the taxes are paid,
giving the number of the lots) the square or block, and the street or
alley on wl1ich they are situate.
SEc. 22. The sheriffs of the several counties shall collect and account
for all fines, penalties, forfeitures and other sums of money, by whatever name designated, to the use of the Territory or any county, in
virtue of any order, judgment or decree of a court of record.
SEc. 23. Tho clerks of the several courts of record shall keep a true
account of all fines, penalties, forfeitures and judgments imposed, adjudged or rendered in favor of the Territory or any county by their
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respective courts, distinguishing those payable to the Territory from
those payable to the county, and shall keep the same open for the inspection of the judges of the respective courts and the collector of the
revenue.
SEc. 24. The several courts of record shall, at each regular term,
cause the sheriffs of the respective counties to make a full and fair
statement and settlement of all fines, penalties, forfeitures and judgments received by them and not before accounted for and paid over.
SEc. 25. Whenever money shall come to the hands of any officer,
except only the territorial treasurer and collector of the revenue, on
account of fines, penalties, forfeitures and judgments, in favor of the
Territory or any county, such officer shall state and settle the account
thereof before the court under whose authority the money was received,
or on whose writs) records or proceedings the same accrued, at the
first regular term after the receipt of the money, in the same manner
as is above required of sheriffs.
SEc. 26. Whenever the court shall make such settlement with any
officer, the substance thereof shall be entered on record, so as to show,
separately, the whole amount received by such officer, the amount of
commissions allowed to him by law for collection, how much remains
due to the Territory and how much to the county, on what account
each sum of money was received, and to what particular fund, if any,
it belongs.
SEc. 27. Whenever any such settlement shall be made, the court
shall cause duplicate copies of the record thereof to be certified and
delivered, one to tne collector of the revenue for the county, and the
other to the clerk of the county tribunal, with the sums appearing
thereby to be clue to the Territory and to the county respectively.
SEc. 28. All officers who shall have made settlements with the
courts shall forthwith pay to the collector the full amount with which
they stand charged on such settlement, and in default thereof, the
collector shall enforce the payment in the manner and by the means
prescribed in the twenty-third, twenty-fourth, and twenty-fifth sections of this article in regard to taxes.
SEc. 29. Whenever the collector shall receive the amount due from
any such officer by voluntary payment, or by sale of goods, he shall
give such officer duplicate receipts for tho same, stating therein the
whole amount received, how much for the rrerritory and how much
for the county, and the particular fund, if any, to which tho same belongs; and the officer taking such receipt shall, without delay, deposit
one of them with the clerk of the county tribunal.
SEc. 30. Every officer required by this act to make settlement with
the respective county tribunals and pay over to the collector, who
shall fail to settle his account in the time and manner prescribed, may
be attached and imprisoned until such settlement shall be made to the
satisfaction of the tribunal to which he is accountable.
SEc. 31. Every such officer who shall fail to pay the amount found
due from him on such settlement, and who shall be returned by the
collector to the county tribunal as a delinquent, so that the collector
shall be credited in his account with the amount of the delinquency,
shall forfeit five per centum per month upon the amount due, from the
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time it ought to have been paid until collected, which may be recovered
by suit upon his official bond or otherwise, according to law.
SEc. 32. The several county tribunals shall, at each regular term,

cause the collector to settle his account of all money received by him
from clerks, sheriffs, recorders, and other officers, on account of fines,
penalties, and judgments; and the settlement shall be entered of record, so as to show what is due to the Territory and to the county respectivel.v, from what officer received, from what branch of the revenue,
and the particular fund, if any, to which the same belongs.
SEc. 30. Whenever any collector shall be unable to collect any taxes
specified in the tax book, having diligently endeavored and used all
lawful means to collect the same, he shall make a list thereof, to be
called the delinquent tax list, in which shall be stated the names of
all persons whose taxes cannot be collected, alphabetically arranged,
with the amount due from each, and a like list of all delinquent clerks
and other officers hereinbefore required to pay to the collectors the
amount of revenue by them respectively received, to be called the list
of delinquent officers.
SEc. 34. On or before the first day of November, in each year, each
collector shall set up a copy of such delinquent lists at the court-house
door of his county, and also at one of the most public places in each
township in the county ; and on failure to put up such copies, such
collector, so failing, shall be liable for the amount of such delinquent
lists.
SEc. 35. At the term of the county tribunal, to be held on the second
Monday in November) the collector shall return the delinquent lists,
under oath or affirmation, to such tribunal, and --nith his account of all
moneys received by him on account of taxes and other sources of
revenue, and the amount of such delinquent list, or so much thereof
as the said tribunal shall find properly returned delinquent, shall be
allowed and credited to the collector in his settlement.
SEc. 36. If there be r..o regular term of the county tribunal in any
county on the second Monday in November, a special term of such
court shall be called by any two justices thereof, to be held on that
day in each year, for the purpose of making the settlement required
by the preceding section.
SEc. 37. The court sl1all cause such settlement to be entered of record, so as to show the amounts clue to the Territory and county respectively.
SEc. 38. If any collector fail to make settlement in the time and
manner prescribed, he may be attached until he make such settlement
to the satisfhction of the county tribunal.
SEc. 39. Immediately after every settlement made by any collector
with the county tribunal, a copy of the record thereof shall be certified and transmitted by the clerk to the auditor of public accounts.
SEc. 40. The provisions of the twenty-second section of this article
shall be applicable to the case of a clerk failing to comply with the
provisions of the next preceding section.
SEc. 41. The delinquent lists allowed to any collector sha.ll be delivered to his successor, who shall collect the same and account therefor a.s for other moneys collected by him, and shall return such list to
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the clerk of the court, to be delivered to his successor, and so on, until
the whole shall be collected.
SEc. 42. Every collector shall, annually, on or before the first Monday in December, pay into the territorial treasury the whole amount
of the revenue with which he may stand charged, deducting his commission, and the treasurer shall give duplicate receipts for the amount
paid, one of which shall be deposited with the auditor within five days
after its date.
SEc. 43. For every failure of the collector to deposit the revenue,
as required by the forty-second section of this article, he shall forfeit
to the Territory the sum of five hundred dollars, to be recovered of
him and his securities by suit on his official bond, and the auditor
shall direct the prosecution of such suit immediately on the occurrence
of such failure.
SEc. 44. Every collector shall receive, as full compensation for his
services in collecting the Territorial and county revenue, commission
as follows: First, upon all revenue collected upon licenses, two per
centum. Second, upon all revenue collected from clerks, recorders and
other officers, two per centum). and upon all other revenue as follows:
First) upon all sums not exceeding one thousand dollars, seven per
cent1.tm. Second, upon all additional sums above one thousand dollars
and not exceeding two thousand dollars, five per centum. Third, upon
all additional sums above two thousand dollars and not exceeding three
thousand dollars, foU';· per centum. Fourth, upon all additional sums
above three thousand dollars, three per centum; and the collectors
shall be allowed five cents for every mile they may necessarily travel
in going to the se·1t of government and returning to their place of
residence) for the purpose of paying the revenue into the territorial
treasury. Provided, such compensation shall not be allowed for
mileage more than once in each year.
SEc. 45. All officers required by this article to receive and pay over
to the collectors any part of the county revenue, shall rP.ceive, as full
compensation, commission on the amount received at the rate of two
per ce?.ttum)·
SEc. 46. Every collector who shall pay into the treasury the full
amount of the territorial tax in the book, on or before the day prescribed, shall have the same lien upon the property chargeable with
the taxes advanced by him, as the Territory would have if the taxes remained unpaid; and may proceed to collect the same for one year after
such payment into the treasury, in the same manner as other taxes are
collected, notwithstanding the appointment of another collector.
SEc. 47. If any collector shall, within one year after he has paid
into the treasury the full amount of territorial taxes in the tax book,
publish such delinquent list as above directed, and return the same to
the county court, the amount properly returned delinquent shall be
allowed to him by the court and paid out of the territorial treasury.
SEc. 48. If any collector shall collect taxes when none are due, or
shall wilfully exact or demand more than is due, he shall be indicted
and fined in any sum not less than fifty dollars, and may also be removed from office.
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ARTICLE IV.
Of the county revenue.

I

§ 3. To be entered of record.

§ I. Power of tribunal to levy taxes.
2. When tax book is made out, rate to be
fixed.

4. To pay amount into
5. Penalty for failure.

th~

treasury.

SECTION 1. The several county tribunals are empowered to levy
such sum as may be annually necessary to defray the expenses of their
respective counties) by a tax upon all property and licenses made taxable by law for territorial purposes; but the county tax shall in no
case exceed the territorial tax on the same subject of taxation, more
than one hu.ndred per centum for the same time.
SEc. 2. As soon as may be after the tax book of each county shall
be corrected and adjusted according to law, the county tribunal shall
ascertain the sum necessary to be raised for county purposes, and fix
the rates of taxes on the several subjects of taxation, so as to raise the
required sum and cause the same to be entered in proper columns on
the tax book.
SEc. 3. Whenever the county tribunals shall ascertain the amount
to be raised for county purposes, and fix the rates of county taxes,
they shall cause the same to be entered of record, so as to show the
whole amount to be raised, and the proportion which the rates of the
county tax bear to the rates of the territorial tax upon the same subject of taxation.
SEc. 4. E\·ery collector of the revenue having made settlement,
according to law, of the county revenue by him collected· or received,
shall forthwith pay the amount found due from him into the county
treasury, and the clerk of the county tribunal shall give him a receipt
therefor, under the seal of the court.
SEc. 5. Every collector who shall fail to make payment of the
amount due from him on settlement, in the time and manner prescribed in the preceding section, shall forfeit two and a half per
centum a month on the amount wrongfully withheld, to be computed from the time the amount ought to have been paid until actual
payment.

ARTICLE V.
Of the sale of lands for taxes.
~

1. Delinquent lists to be examined by tri· § 13. Collector may reserve the same, when.
bunals.
14. Lands may be redeemed, when.
2. Collectors to return said lists.
15. Quietus may be granted, when.
3. When such lands may be redeemed.
16. Redemption money may be refunded.
17. Of land unredeemed within two years.
4. Of duplicate receipts, &c.
5. Land to be sold; procedings.
18. Deed to be prima facie evidence.
6. In what manner list to be arranged.
19. When minor heirs apply to redeem,
7. Lands to be advertised, when.
provisions.
8. When land and lots may be redeemed.
20. Duty of printer.
21. Lands on which taxes are due to be sold.
9. When sale is to be made.
10. Duty of collectors.
22. Compensation to printers and officers.
23. Fees to be paid into the treasury.
l I. Duty of register.
12. Collector to pay into treasury.
24. Collector to designate the land sold.
SECTION

1. At the term of the county tribunals at which the de-
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linquent lists are annually to be certified) as provided in the fortysecond section of the third article of this act, the said tribunal shall
examine and compare the lists of lands and town lots on which the
tax remains due and unpaid, and if any such lands or town lots have
been assessed to more persons than one, or more than once to the
same person, or if the legal subdivision be incorrectly described, in
all such cases the said tribunal shall correct such errors by the best
means in their power, and shall cause the lists so corrected to be certified to the register of lands, under the seal of the court.
SEc. 2. rrhe several collectors shall return the said lists to theregister of lands immediately after the first Monday in December of
each year, which shall be filed by said register in his office, to be disposed of as hereinafter provided.
SEc. 3. The lands and town lots so returned may be redeemed at
any time prior to the first day of June next succeeding the date of
this return, by paying into the territorial treasury the amount of taxes
and costs due thereon, with interest at the rate of fifteen per centum
per annum; and upon full payment of the amount of tax, costs and
interest, the register shall grant the party a quiet'Lts, and shall mark
the same paid on the lists in his office.
SEc. 4. Upon the payment of money into the treasury, as provided
in the next preceding section) the treasurer shall issue duplicate receipts for the amount, which shall be delivered to the register, one
of which he shall file in his office, and deliver the other to the auditor
of public accounts, who shall charge the treasurer with the amount.
SEc. 5. On the first Monday of June, annually, next succeeding the
returns required to be made by the second section of this article, the
register of lands shall cause all the lands and tow.n lots remaining unredeemed in his office, or which may have been bought in for the
Territory or forfeited to the rl'erritory, to be advertised in some newspaper published in the city of Lecompton, to be sold on the first
Monday in October next thereafter, at the place of holding courts in
the respective counties, and the register shall immediately transmit
thrBe copies of said advertisement to the collector of each county in
which any of the said lands lie, one of which the collector shall set up
at the court-house door of his county, one shall be placed in the
county court clerk's office, subject to the inspection of all persons
without fee, and the other shall be safely rreserved in the office of the
county clerk; and he shall also file two copies with the auditor of
public accounts, to be by him preserved in his office, and the auditor
shall thereupon charge the several collectors with the amount appearing to be due on the lands and town lots advertised to be sold in their
respective counties.
SEc. 6. The lists of lands and town lots to be advertised, as required
in the next preceding section) shall be arranged by the register, in
regular numerical order, beginning at the lowest number of range
and township in each county, and in each township commencing with
section one and running to twenty-six, and in like manner with town
lots; and each and every name in which any tract of land or town lot
may have been returned, shall be set opposite such tract of land or
town lot.
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SEc. 7. On the first Monday in July, annually, or as soon thereafter
as the advertisements mentioned in the fifth section are received by
the collectors, they shnJl cause the lands and town lots lying in their
respective counties to be advertised for sale for the taxes, interest and
costs, on the first Monday of October next thereafter, in some newspaper published in the county where the lands lie; or if there be no
paper published in the eounty, then by three written or printed advertisements, put up at the most public places in each township in the
county.
SEc. 8. Said lands and town lots may be redeemed at any time after
the lisi s are received by the collector 1 prior to the sale, by the party
paying to the proper collector the full amount of taxes, costs, and interest, at the rate of fifteen per centum per annum, and the collector
hall thereupon issue his receipt therefor, as provided in the twentyeighth section of the third article of this act.
SEc. 9. All of said lands and town lots remaining unredeemed on
the first Monday in October, annually, shall be publicly exposed to
sale by the collectors, for the taxes, interest, and costs due thereon,
before the court house door of the county, and shall sell so much of
each and every tract as shall be sufficient to pay the taxes, interest,
and costs, the sales to be continued from clay to day (Sundays excepted)
until all the lands and town lots ttre offered ; and if no person will
pay the taxes, interest, and costs due on any tract of land or town lot
when offered for sale, the collectors shall bid the same in for ihe Territory; and if the bidder who is declared the purchaser of any tract
of land does not pay for tho same, the land shall be considered as bid
in for the Territory, and shall not again be offered for sale by the
collector at that sale; and upon full payment of the amount for which
any tract of land or town lot is sold, the collector shall grant the
party a certificate therefor.
SEc. 10. The collectors shall make out two fair copies of all lands
and town lots by them exposed to sale, annually, stating therein the
name of the owner, the legal subdivision by parts of sections, number of township and range; or, if a town lot, the name of the town
and the number of the lot and block, and to whom sold, whether to
an individual or the Territory; the precise quantity and part of each
tract of land or town lot sold, and the amount of taxes, interest, and
costs for which it was sold; and shnJl file one of said lists with the
clerk of the county court, and shall return the other, immediately after
the first J.\t1onday in December next after such sale, to the register of
lands, to be by him filed in his office; the lists to be verified by the
affid.avit of the collector annexed thereto, stating that the same is a
true and correct account of the sales by him made at the time therein
mentioned, to be sworn to and subscribed before the clerk of the
county court, and attested by said clerk with his seal of office affixed
thereto.
SEc. 11. The register of lands shall provide a book, to be ca1led
"register of lands sold for taxes," in which the register shall enter
all lands and town lots returned to him as sold for taxes, which entry
shall be a transcript of the list returned by the collectors, as directed
in the next preceding section, leaving at the end of each line three
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columns in blank, of sufficient space to insert the names of persons
who may redeem such lands or town lots, the date of the redemption,
and the amount of the redemption money.
SEc. 12. The collectors shall, at the time of making their annual
settlement with the auditor of public accounts, on the first Monday in
December) pay into the territorial treasury the whole amount of the
proceeds of the sales made under the provisions of this act, with the
exception of such charges and fees as they may be allowed by law for
advertising and selling, and upon such payment, the auditor shall
credit such collectors with the amount by them paid into the treasury.
SEc. 13. Whenever it shall appear to the satisfaction of the collector
that the tax has been paid on any tract of land or any town lots which
he may have advertised for sale, he may reserve the same from sale,
and shall so state on the list of sales furnished by him to the register of lands, as required by the tenth section of this article, to
enable the said register to correct the same on his· books.
SEc. 14. Any lands or town lots which may be sold under the provisions of this act for taxes, interest, and costs due thereon and unpaid,
may be redeemed at any time within two years from the date of such
sale, by the claimant, or any other person for him, paying to the territorial treasurer, for the use of the purchaser or purchasers, double the
amount of taxes, interest, and costs for which the same may have been
sold; lands that may belong, in whole or in part, at the time of such
sale, to a minor or minors, may be redeemed at any time before the
expiration of one year from the time the youngest of such minors shall
become of full age. No person shall be permitted to redeem any lands
sold, unless he shall at the time pay all taxes which may have become
due subsequent to the sale, with interest thereon from the time they
become due, at the rate of ten per cent. per annum, if the person redeeming was, at the time of the sale, a minor, and in all other cases
at the rate of fifty per cent. per annum; and if any purchaser of lands
sold for taxes shall suffer the same to be sold before the expiration of
the two years allowed for the redemption of the same, the persons
whose lands have been thus sold may redeem the same from both sales
by paying to the treasurer, for the use of the first purchaser, the taxes,
interest, and costs of the first sale, and for the use of the second purchases double the amount of the taxes, interest, and costs for which
the same may have been sold at such second sale.
SEc. 15. When any lands shall be redeemed as provided in the next
preceding section, the register of lands shall grant the party a quietus
therefor, and the auditor shall charge the treasurer with the amount
paid him, and shall crdit the proper collector's account in his office
with the same.
SEc. 16. When any redemption money is paid into the treasury, for
the use of purchasers of lands or town lots, under the provisions of
this act, tho auditor shall draw his warrant on the treasurer for the
amount in favor of the person entitled thereto, which shall be paid out
of any money in the treasury not otherwise appropriated.
SEc. 17. Where lands or town lots are- sold under the provisions of
this act, and shall not be redeemed within two years, as provided in
the fourteenth section of this article, the register of lands shall exe-
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cute good and sufficient deeds of conveyance to all persons entitled
thereto, conveying the lands or town lots in such deeds.
SEc. 18. Such deed so executed shall, without any further proof, be
received as evidence in all courts in which the title to any land or
town lots, purporting to be conveyed by the same, shall be brought in
question, and shall be considered prima facie evidence of title in the
purchaser, upon his showing that the foregoing provisions of this article) which authorize the execution of such deed, have been complied
with.
SEc. 19. When any person or persons shall apply to the register to
redeem any land or town lots sold for taxes under the provisions of this
act, alleged to have belonged to minor heirs, it shall be incumbent on
the person or persons so applying to produce to said register the certificate of the clerk of the county tribunal of the proper county, under
his seal of office, setting forth that it appears from the records of said
court, that such person or persons are the legal heir or heirs of the
former owner of said tract or tracts of land, or town lots, and that
such former owner died before the said tract of land or town lots were
sold for taxes, and also the true age of the youngest of said heirs; and
in cases where there has been no will, nor any settlement of such intestate's estate, before the county tribunal to which such jurisdiction
belongs, such heir or heirs shall go before some court of record and
exhiuit proof of his, her or their heirship, minority and age; and on
producing the certificate of the clerk of such court, and his seal of
office, to the above facts, such heir or heirs shall be entitled to all the
rights of redemption as are hereinbefore allo,ved; and in all cases
when such certificate shall be made without this Territory, it shall be
authenticated according to the laws of the United States, and the certificate containing the evidence on which the right to redeem is predicated shall in every case be delivered to the register of lands, and by
him filed and preserved in his office.
SEc. 20. The printer or printers of the newspapers in which the advertisements required by the fifth section of this article are inserted, are
hereby required, immediately after the same shall have been published,
to deposit two copies of the paper with the auditor of public accounts,
two copies with the territorial treasurer, two copies with the secretary of the Territory, and shall transmit by mail two copies to the
clerks of the county tribunals of .the several counties in the Territory,
to be by the said auditor, treasurer, secretary of state, and clerks,
safely preserved in their offices; the said printer or printers shall annex a certificate to each of said copies, with the signature or signatures
of such printer or printers, stating that such advertisement was duly
published, and certified copies of such advertisements, authenticated
as aforesaid, shall be prima facie evidence of the facts they contain, in
all courts of justice in this Territory.
SEc. 21. All lands and town lots which may have been returned to
the register of lands, for the non-payment of taxes for the year one
thousand eight hundred and forty-three and one thousand eight hundred and forty-four, or any former year, and which shall remain unredeemed on the first Monday in June next, shall immediately thereafter be advertised for sale by the register of lands, to be sold on the
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:first Monday of October next, and shall be proceeded on in all respects,
and subject to all the liabilities and privileges as other lands hereafter
to be returned, as provided in the preceding part of this article.
SEc. 22. The following charges and fees shall be allowed to the
printers and officers for services rendered under the provisions of this
act, viz: To the register of lands, for each tract advertised, ten cents;
for granting a quietus, when any tract of land or town lot is redeemed,
twenty-five cents; for entering each tract in the "register of lands sold
for taxes," .five cents; for each deed, duly executed and acknowledged,
fifty cents ). the printer at the seat of government, for each tract contained in the advertisement, six cents)· the printer in each county, for
advertising the lands in the county, for each tract, ten cents)· collectors,
for advertising, when advertised in newspapers, for each tract, five
cents). when by putting up advertisements in townships, ten cents on
each tract, and also twenty-;five cents for each tract of land or town lot
that may be redeemed, and the sum of twenty-five cents on any piece
of land or town lot sold by them.
SEc. 23. All fees received by the register of lands, under the provisions of this act, shall be paid into the territorial treasury, and the
register shall render to the auditor of public accounts a statement,
verified by oath, of all fees received.
SEc. 24. The collector, at the time of exposing the land for sale,
under the ninth section of the fourth article, shall designate from
what part of the tract or lot the portion sold is to be taken, and the
deed, when made, shall designate the said portion accordingly.
ARTICLE VI.

Of the dgties of collecto1·s when their terms of service expire.
~

I

1. Collector to pay over all moneys to his § 4. Receipts to specify.
successor.
5. Tribunal to correct assessments, &c.
Proviso.
2. Duty of clerks and auditor.
3. Successor to pay money into treasury.

SECTION 1. At the expiration of the term for which the several collectors are elected, (or as soon thereafter as their successors shall have
been qualified)) they shall pay over all moneys which may be in their
hands, due to the Territory, to their successors in office) and take
duplicate receipts therefor; one of which receipts they shall file with
the clerk of the county tribunal of their respective counties, and retain the other for their own benefit.
SEc. ·2. It shall be the duty of the county clerks, as soon as they
receive the receipts above mentioned) to certify the same to the auditor of public accounts, stating the amount of such receipts; and it
shall be the duty of the auditor, upon the recept of the same, to place
the amount thus certified to the credit of the collector whose term of
service has expired, and charge the same to his successor in office.
SEc. 3. It shall be the duty of the collectors charged with moneys
mentioned in the next preceding section) to pay the same into the
territorial treasury on the first Monday in December next thereafter.
SEc. 4. In the receipts mentioned in the first section of this article

REVENUE.

575

shall be specified particularly on what account the moneys mentioned
were received, whether from taxes on land, or from merchants, grocers, or peddlers' licenses) or from other sources.
SEc. 5. The several county tribunals are hereby authorized and
empowered to hear and determine all allegations of erroneous assessments of lands for taxes made prior to, or which may be made after
the passage of this act; and in all cases where it shall appear that
lands have been erroneously taxed, either by having been assessed to
more persons than one, or more than once for the same vear to the
same person, or if the land was not subject to taxation, ln all such
cases the said tribunal shall order the same to be corrected on the
books of the proper assessor, and shall cause the clerk to certify the
same to the register of lands, whose duty it shall be to make the corrections on the books in his office: Provided, That no money shall
be drawn out of the territorial treasury by virtue of the above provisions of this act.
...
'l1his act to take effect and be in force from and after its passage.

CHAPTER CXXXVIII.
REVENUE.

An Act supplemental to an act to prrovide for the collection of the revenue.

I

§ 1. Sheriff to collect poll tax before first § 2. Duty of sheriff in relation thereto .
.Monday in October, 1855.

3. Duty of the clerks.

Be 1"t enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. rrhat in addition to the provisions of an act, entitled
"A.n act for the collection of the revenue," that the sheriff of each
and every county 8hall, on or before the first Monday of October, A..
D. 1855, collect the sum of one dollar as a poll tax from each person
in the said Territory of Kansas, who is or may be entitled to vote in
said Territory, as provided in said act to which this is supplementary.
SEc. 2. The sheriff of each county shall, within ten days after the
said first Monday in October, A.. D. 1855) make out and file in the
office of the clerk of his county, a list of all persons who have paid
the tax named in the first section of this act, with the amount paid
by each person, which list shall be verified by the oath or affirmation
of said sheriff.
SEc. 3. The clerk of each county shall, within five days after receiving the said list from the said sheriff, transmit to the auditor of
public accounts a certified statement of the amount received by the
sheriff of the county, as poll tax under this act, in order that the
same may be charged to and be accounted for by said sheriff, as other
revenue is required by law to be accounted for; ancl the sheriff of
each county shall be required to pay the said revenue into the treasury on or before the :first Monday in December, eighteen hundred
and fifty-five.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXXIX.
ROADS AND HIGHWAYS .

.&n Act for tlze opening and repairing of public roads and highways.
I. All county roads to be opened and repaired according to this act.
2. Power given to county tribunal to establish or alter roads.
3. Width of such ro(l.ds.
4. In what conditiOn roads to be kept.
5. Bridge worth more than fifty dollars,
not to be built by overseer.
6. In what manner a new road to be petitioned for.
7. Notice of intended application to be
given.
8. On hearing the cause, the court may
grant the prayer of such petition,
and appoint commissioners.
9. Copy of the order to be given to the
sheriff.
10. Sheriff to deliver to commissioners a
copy of such order.
11. Sheriff shall return the original order.
12. Commissioners to take oath and proceed
to view the route, &c.
13. Report and proceedings of the commissioners.
14. When the inhabitants remonstrate, commissioners appointed, and proceed as
in first instance.
15. If repent is against the road, same shall
not be opened; otherwise, if favorable.
16. Any person injured by opening such
road, how he shall proceed; viewers
to be appointed.
17. Viewers shall meet and take an oath.
18. When they shall assess damages of injured person.
19. If damages be for injured person, county to pay costs; if none are given,
he pays costs.
20. Applications, how and to whom made
for permission to turn road, for the
purpose of cuitivating land.
21. Three commissioners to be appointed in
such cases; report of their proceedings, how and when to be made.
22. Upon report being made, in what cases
court to vacate that part of road,
&c.; commissioners' report to be recorded.
23. Twelve householders may petition te
vacate a road.
24. Petition to be publicly read on first day
of court to which it is presented, and
matter continued.
25. At the next term, shall again be read,
and if no remonstrance of twelve
householders, same to be vacated.
26. If remonstrance, how court to proceed.
27. Judgment on the report to be conclusive.
28. Justices of the peace to be appointed to
lay off their townships into road districts.

29. Such justices to allot the hands.
30. Clerk to make out a copy of order of
appointment of justice.
31. Sheriff shall deliver a copy of such order to the justice, and make return.
32. When county tribunal to appoint overseer.
33. Clerk to make out such order of appointment.
34. Sheriff to serve such order.
35. Overseer to apply to alloting juf'tice for
list of hands.
36. Justice to return a list of allotted hands
to court.
37. No person to work on more than one
road division at a time.
38. Justice may alter road division, andreallot hands to open new road.
39. Certificate of such re-allotment oralteration to be transmitted to the
court.
40. How loRg an alloting justice to act a11
such.
41. Who shall work on roads.
42. How often overseer to call out the hands.
43. How notice is to be given to the handli
to work.
44. Penalty on hand not working.
45. List of delinquent hands to be given to
justice.
46. Justice to bring suit in name of overseer, to use of road district, again11t
delinquent.
47. Provision as to payment of costs.
48. What tools and sort of team entitle a
hand to credit ofthree days' work.
49. Privilege given overseer to enter adjacent lands for certain purposes.
50. When the owner of such land feels aggrieved, how to get redress.
51. When new road established, county tribunal to appoint an overseer thereof.
52. Such overseer to have notice of appointment.
53. The allotting justice to give such overseer a list of hands.
54. Such hands to have notice, and to be
subject to all the duties of other hands.
55. Discretionary power given justice in
making such allotment.
56. New road being opened, to be kept in
repair like other roads.
57. Finger-board kept at forks of roads.
58. Compensation for erecting finger-board.
59. Penalty for obstructing road.
·
60. Additional penalty for continuing such
obstruction.
61. Penalty for injuring sign board.
62. Penalty on overseer for neglect of duty,
&c.
63. No person required to 11ct as overseer
more than one year.
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64. The paying a fine for failing to accept, § 71. Such justice to pay same over to road
division.
shall excuse him for one year.
72. Such justice to report receipt of money
65. Penalty on sherifr, clerk and justice, for
to county tribunal .
neglect of duty.
73. Overseer to apply fines received by him
66. Such penalties to be recovered by into repairing roads.
dictment, and paid into county treas74. Such overseer to settle with county triury.
bunal.
67. Such fine to go to credit of road and
· canal fund.
75. List of overseers to be laid before grand
68. The fine imposed on other persons to be
jury by clerk.
76. What facts shall be necessary to be
recovered by action of debt.
69. Fines a.crainst minors, apprentices and
proven against overseer, on an indictment.
sla vc:, tu be recovered of guardian
77. This act to be given in special charge to
or master.
70. When constable shall collect any fine,
the grand jury by the district court.
&c., to pay same to justice of the peace.

Be it enacted by the governor and lcgislati~ve assembly ({( the Te'rritory
of Kansas) as follows:
SECTION 1. All county roads shall be opened and repaired according
to the provisions of this act.
SEc. 2. The tribunal transacting county business shall have power
to make and enforce all orders necessary, as well for establishing and
·opening now roads, as to change or vacate any public road, or any
part thereof, in their respective counties.
SEc. 3. All county roads shall be cut out not less than twenty feet
nor more than forty feet wide, to be determined, from time to time,
by the tribunal transacting county business ordering the opening of
the same, according to the supposed utility of such road.
SEc. 4. All county roads shall be cleared of trees which may incommode horsemen or carriages, and no stump in any county road shall
exceed eight inches in height, and wet grounds and small watercourses shall uo causcwayed or bridged in such manner as to enable
horsemen and carriages to pass with safety.
SEc. 5. No bridge shall. be built by the overseer and hands, the
building of which shall be worth more than fifty dollars.
SEc. 6. Applications for new county roads shall be made by petition,
,'igned hy at least twelve householders of the township or townships in
which such road is desired, three of whom shall be of tho immediate
neighborhood, specifying the proposed beginning, course, and termination thereof, with not more than two points, named in such petition,
~Jn the direction of said road.
SE<:. 7. Notice of such intended application shall be given by advertisements put up in two or more of the most public places in such
township or townships, at least twenty days prior thereto.
SEc. 8. Tho tribunal, when such petition is presented and publicly
read, aiHl upon proof of notice as required by the next preceding section, shall appoint three disinterested householders of the county as
commissioners.
SEc. 9. Tho clerk of such tribunal shall, within ten days after the
appointment of such commissioners, deliver to tho sheriff of the county
a copy of the order of such appointment, with an endorsement thereon
of tho time of doli \'ery.
SEC'. 10. The sheriff shall, within ten days thereafter, notify the
persons appointed, by delivering to each of them a copy of such order,
Ex. Doc. 23--37
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or by leaving such copy at the nsnal place of abode of such commissioner, with some white member of his family over the age of fifteen
years.
SEc. 11. The sheriff shall return the original order of appointment
to the clerk who delivered it to him, with his certifica-te thereon,
showing how he executed the same, before · the next regular term of
the county tribunal.
SEc. 12. The commissioners, or a majority of them, having taken
an oath or affirmation faithfully and impartially to discharge their
duties, shall proceed to view the route proposed, and to lay out and
mark such road on the best ground that can be obtained, not running
through any person's inclosure without the consent of the owner, nnle::;i->
a good way cannot otherwise be had.
SEC. 13. The commissioners, or a majority of them, shall make and
certify a copy of their proceedings to the ensuing regular session of the
tribunal transacting county business, specifying through whose lands
said road will pass, and whether the owner and tenant of said land
gave his, her, or their consent to the location of said road. If the
consent of the owners and tena~ts of said land shall not be certified by
the commissioners, the tribunal shall order summons to be issued to
the owners and tenants of the land through which the same is proposed
to be conducted, if to be found within the county; if not, then to their
agents therein, if any they have, to show cause why such road shall
not be opened. It shall be the duty of the clerk of said tribunal,
within ten da.ys, to put all summons hereby authorized to be issued,
into the hands of the sheriff of his county, who shall execute the same
in the manner prescribed in the tenth section of this act; upon the
return of such summons m· summonses executed, if no objection be
made, snch road shall be established and opened in pursuance of the
provi:3ions of this act.
SEc. 1LL If any ten householders of any township or townships
through which the proposed road may run, shall object at such time,
hy way of remonstrance, to the utility of such road, other commissioners shall be appointed) who shall proceed in like manner as the
commissioners appointed in the first instance.
SEc. 15. If a majority of such commissioners report against the
utility of such road, the same shall not be established, and the petitioners shall pay the costs; but if they report favorably thereto, the
objectors shall pay the costs, and the road shall be ordered to be
opened, and the proceedings recorded.
SEc. 16. If any person through whose land such road may run, shall,
on the day of the return of the summons or summonses executed, which
are authorized to be issued by tl1e thirteenth section of this act) present a remonstance to the tribunal, setting forth his grievances, the
tribunal shall appoint three disinterested householders, and a day and
place for them to meet.
SEc. 17. Such householders, having had five days' notice from any
person interested, shall meet and take an oath or affirmation faithfully
and impartially to discharge the duties assigned them.
SEc. 18. They shall then, or on any other day prior to the next
session of the tribunal transacting county business to which the rna-
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jority may adjourn, proceed to review the proposed road, and assess
the damages, if any, which such objector will sustain by reason of such
road being opened and continued through his land; and shall report
their proceedings to the next term of said tribunal.
SEc. 19. If a majority of such reviewers shall assess damages in
favor of the objector, such damages and costs shall be paid out of the
county treasury; but if the majority report that the objector will sustain no damages, such objector shall pay the costs.
SEc. 20. Any person wishing to cultivate lands through which any
road may run, may petition the t.ribunal transacting county business,
or any member thereof, in vacation, for permission to turn such road
on his own land, or on the land of any other person consenting thereto,
at his own expense.
SEc. 21. Tlie tribunal or members shall thereupon appoint three
commissioners, disinterested householders, wbo shall, after taking an
oath or affirmation to discharge the duty faithfully and impartially,
proceed to view the same, and report the respective distances and situation of the ground of the established and proposed road, at the first
term of the tribunal thereafter.
SEc. 22. If, upon the report, the county tribunal be satisfied that
the public will not be materially injured by such change, it shall order
the same: and upon satisfactory proof of such road being opened in
such maP-ner, or to be equally convenient to travellers, the tribunal
shall make an order vacating so much of the former road as lies between the different points of intersection, and record the report of the
commissioners: Provided, however, that before any application to the
county tribunal for any change in any established road, in whole or in
part, shall be heard, said tribunal shall be satisfied that notice of such
application has been given at least twenty days before the making
thereof, by not less than three advertisements set up in the neighborhood of the road proposed to be changed.
SEc. 23. Any twelve householders of the township or townships
may make application, by petition, to the county tribunal, for the
vacation of any county road as useless) and the repairing thereof an
unreasonable burden to such township or townships.
SEc. 24. The petition shall be publicly read on the first day of the
session at which it is presented, and the matter continued, without
further proceedings, until the next term.
SEc. 25. At the next succeeding regular session, the same shall be
again publicly read on the first clay, and, if no remonstrance be made
thereto in writing, signed by twelve householders;the tribunal may
proceed to vacate such road, or any part thereof, and the costs shall
be paid by the petitioners.
SEc. 26. If such remonstrance be made, the tribunal shall appoint
three commissioners, who shall be governed in all respects by the provisions of this act regulating the proceedings of commissioners appointed upon applications for new roads.
SEc. 27. The decision of the tribunal upon the report of the commissioners, in such cases, shall be conclusive in the premises.
SEc. 28. The tribunal transacting county business of each county
shall, as often as it may become necessary, appoint one or more jus-
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tices of the peace in each township in the county, whose duty it shall
be to lay off the several roads therein into road districts of convenient
lengths, numbering them, and make returns of such divisions, with
their numbers, to the tribunal to be held next after their appointment.
SEc. 29. It shall be the further duty of such justices to allot the
hands, su~jcct to work on roads, among the oven:;eers of the several
road districts.
SEc. 30. The clerk of the county tribunal transacting county business shall, within five days after the appointment of any justice of the
peace to lay off road districts and allot hands; make out and deliver
to the sheriff of the county a copy of the order of appointment, with
an endorsement thereon of the time of deliverv.
SEc. 31. The sheriff shall, within ten clays ~fter receiYing such copy
Df the order of appointment, notify the person appointed, by delivering him a copy of such order, and make return thereof, with his official endorsement, to the clerk, to be filed in his office.
SEc. 32. 'J1he trihunal transacting county business shall, at their
first term after the return of the justices appointed to make road divisions and districts, appoint some suitable person, being a householder,
and living on or near such road division, to oversee tho opening and
repairing of tho same, who shall hold his office one year, and until he
informs such tribunal of his intention to serve no longer, and satisfy
such tribunal that his road is in good order.
SEc. 33. The clerk of such tribunal shall, within five clays thereafter, make out a copy of such order of appointment, and place the
same in the hands of the sheriff of hig county, with an endorsement
thereon of the time of delivery.
SEc. 34. rrhe sheriff shall, within ten days aCter receiYing such copy
of the order of appointment, serve such overseer with a uotice thereof,
by giving him a copy, or by leaving such copy at the usual place of
abode of such overseer, with some white person of his f~tmily above
the age of fourteen years, and the sheriff shall, within six days thereafter, return such copy of the order of appointment, with the service
thereon endorsed, to tho clerk, to be filed in his office.
SEc. 35. Such overseer shall, immediately on receiving his appointment, apply to tho allotting justice of the township for a l]st of hands
to work his road division ; such justice shall, at all times, have due
regard to the length of the road division, the probable amount of labor
necessary on the same, and the right and justice in the whole matter.
SEc. 36. Such justice or justices shall, immediately thereafter, make
out and return a certified list of all such allotments, by him or them
made, to the clerk of the tribunal transacting county business, who
shall file the same in his office.
SEc. 37. No perRon shall be required to work on more than one rt)ad
division at tho same time, except in cutting out new roads.
SEc. 38. Such justice or justices as may have been appointed to lay
off road divisions ancl allot hands may, whenever to them it shall
seem just and expedient; alter any road division in their township and
re-allot the hands, so as to equalize the labor of opening antl repairing
the same.
SEc. 39. Whenever any alteration in any road division or re-allot-
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ment of hands shall be made, the justice or justices making the same
shall immediately transmit a certificate of such alteration or re-allotment to the clerk of the tribunal transacting county business of the
proper county, who shall file the same in his office.
SEc. 40. The justice or justices who may be appointed to lay off
road divisions and allot hands, shall continue to discharge their duties
for one year, and until he or they inform the proper county tribunal
of their intention to serve no longer; in which case the tribunal shall
appoint some other justice or justices to discharge such duties, unless
it appear that there are no justices in such township who have not
served within the preceding year, in which event he or they shall not
be discharged.
SEc. 41. All able-bodied male inhabitants, between the ages of sixteen and forty-five years, having resided in the Territory sixty days,
and in the road district one month, shall be subject to work on eoun"ty
roads.
SEc. 42. As often as any road division shall need opening and repairing, the overseer shall call out the hands allotted to him, and
oversee, open, and repair the same.
SEc. 43. A verbal notice to any hand, or, if a son residing with his
father, ward, slave, or apprentice to his father, guardian or master,
by such overseer himself, or by any white person having written authority from such overseer, or a written notice left at the place of
abode of the party, with some white person of the family over the age
of fourteen years, shall be sufficient.
SEc. 44. Every person made liable to work on a road who fails,
without reasonable excuse, to attend, either in person or by satisfactory substitute, with proper tools or instruments, having had two
days' previous notice thereof, or, having attended, shall disobey the
reasonable orders of such overseer, shall forfeit and pay one dollar for
each day he may fail to attend, or two dollars for each day he may
attend and fail to work with due diligence.
SEc. 45. Each overseer shall place a list of all such delinquents as
have failed to attend, or, having attended, failed or refused to .obey
the reasonable orders of the overseer, in the hands of some justice of
the peace of the township.
SEc. 46. Such justice shall immediately issue a summons in the
name of the overseer, to the use of his road district, against each delinquent, and proceed therein to judgment and execution as in ordinary cases.
SEc. 47. If judgment be given against such delinquent, he shall
pay the costs ; if against the overseer, the costs shall be paid out of
the funds of the road district.
SEc. 48. Every person who shall, at the request of the overseer of
his road district, furnish a plough, cart, or wagon, with a pair of
oxen, or horses) and driver, shall, for each clays' work of such team
and driver, receive a credit of three days' work on his liability to work
on such road, or such reasonable compensation in money as such overseer may agree to pay him .
SEc. 49. Every overseer of a road district. or other person by his
order, may enter upon any lands adjoining or near his road and open
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such ditches as may be necessary, and cut and carry off from the
nearest unimproved lands) such wood or trees as may be necessary for
making and repairing his road, or any bridge or causeway over any
water-course or wet land, doing as little damage as may be to the
owner of such land.
SEc. 50. If any person feel himself aggrieved by the cutting of such
timber, such person may apply to the tribunal transacting county
business of the proper county, who shall appoint three disinterested
householders of the county, who, after taking the proper oath or affirmation, shall proceed to assess the damages, jf any, which shall be
paid out of the county treasury.
SEc. 51. Whenever a new road shall be laid out and established,
according to the provisions of this act) the tribunal transacting county
business shall appoint an overseer in each township through which,
or a part of which, such road may run, having the qualifications of an
overseer of a road district, to cut out and open the same.*
SEc. 52. Such overseer, and the allotting justice or justices of the
township, shall be notified of the appointment, in the time and manner in this act required, in cases of overseers of road districts. t
SEc. 53. The allotting justice or justices of the township or townships, through which such new road may run, shall make out and
deliver to such overseer, a list of hands for the particular purpose of
cutting out and opening such new road.
SEc. 54. The l1ands thns allotted shall be notified, and subject to
the same penalties for a failure or refusal to work, in the same manner and to the same extent, as hands allotted to work on road districts.t
SEc. 55. 'rhe justice or justices, in making such allotment, shall have
power to allot such number of hands residing in their township, subject
to work on roads, as they may deem necessary, having due regard to the
amount and kind of labor to be performed in opening such road.
SEc. 56. When a new road shall be opened, it shall be districted
and kept in repair in the same manner as other county roads.
SEc. 57. Every oYerseer shall erect and keep a post at every fork of
the road, or cross-road, in his road district, unless a suitable tree be
be found at the proper place, to which shall be affixed a finger-board,
containing a legible inscription clirectjng tho way and noting the distance to the next remarkable place on the road.
SEc. 58. EYery such road overseer shall be entitled to the sum of
one dollar for e,~ery such post or Rign so erected, to be paid out of ~my
money in hand belonging to his road district, or out of any money in
the county treasury arising under this act.
SEc. 59. If any person shall obstruct any road unnecessarily, and
to the hinderance of any passenger, such person shall forfeit and pay
a sum not exceeding ten dollars.
SEr. 60. The person making such obstruction shall, in addition to
the penalty mentioned in the preceding section, forfeit and pay the
*Vide section thirty-two of this article.
t Vide sections thirty-three and thirty-four ofthis article.
t Vide sections thirty-seven, thirty-eight, forty-four, forty-five, forty-six and forty-seven
ofthis article.
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further sum of one dollar for every day he shall suffer such obstruction
to remain in or across such road.
SEc. 61. If any person shall demolish or deface any signbord, or remove the same, he shall forfeit and pay the sum of ten dollars.
SEc. 62. If any road overseer shall wilfully fail or neglect to keep
his road in good repair, or to put up a finger-board, or faithfully appropriate any moneys in his hands for the use of his road division, or in any
manner fail to comply with the requirements of this act, or refuse to
serve when appointed road overseer, he shall forfeit and pay the sum
of ten dollars.
SEc. 63. No road overseer shall be required to serve more than
twelve months at any one time, if, at the end of that period, he shall
discharge himself jn the manner pointed out in the thirty-second section of this article.
SEc. 64. The forfeiture for failing to accept his appointment shall
exempt such overseer from re-appointment for the term of twelve
months from and after the date of its payment.
SEc. 65. If any clerk of a tribunal transacting county business,
sheriff, or justice of the peace, shall fail to perform the duties required of him by this act, he shall forfeit and pay not less than ten
nor more than fifty dollars for each offence.
SEc. 66. The fines and forfeitures imposed by this act upoi1 any
road overseer, clerk, sheriff, or justice of the peace, shall be recoverable by indictment, and, when collected, shall be paid into the county
treasury.
SEc. 67. The county treasurer, upon the reception of any such
fines and forfeitures, shall place the same to the credit of the road
and canal fund of his county, and thereafter they shall become a part
of such fund, for the uses and purposes of the same.
SEc. 68. The fines and forfeitures imposed by this act u_pon persons
other than a road overseer, clerk, sherjff, or justice of the peace, shall
be recoverable by action of debt, in the name of the overseer, to the
usc of hiR road diRtrict, before any justice of th e peace of the proper
township.
SEc. 69. When any minor, apprentice or slave shall become subject
to a fine or forfeiture under this act, for trespass or delinquency, such
fine m: forfeiture shall be paid by th e father, ma ter or guardian, as
the case may he, and the suit for the recovery thereof shall be instituted against such father, master or guardian.
SEc. 70. \Vhenever any constable shall collect any fines or forfeitures impose(l hy this act, he shall pay the same into the hands of the
justice of t11e peace b!· whom the judgment was rendered.
SBc. 71. Such justiGe Rhall receive the same, and pay it over to the
tWerHcer of the proper ruad division, and take his receipt therefor.
HEc. 7'2. Such juHtice shall, moreover, immediately make his report
of the amount of money received, and file the same, together with the
receipt:-;, in thl' county tribunal clerk ' s office of his county.
HBc. 73. En'r.Y overseer receiving fines and forfeitures, shall appropriate thr~ Hamc to repairing and keeping jn good order the road under
his superintendence, and to the other purposes allowed by this act.
SEc. 74. Such overseer shall settle with the tribunal transacting
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county business, once in every year, for the proper appropriation of
the fines and forfeitures received by him, and shall expend the same
in the manner allowed by this act before again calling out the hand.
to work on his road.
SEc. 75. The clerks of the several county tribunals shall lay before·
each grand jury that may be impannelcd, and sit for and in their r espective counties, a complete schedule of overseers of roads therein.
SEc. 76. Hereafter when a bill of indictment shaH have been preferred against the overseer of a road, for a failure to perform his duty
as such, it shall only be necessary to prove on the part of the Territory, in order to sustain such indictment: First, that prior to the time
when the offence) in the indictment charged, is alleged to have been
committed, the person indicted had assumed to act as such road overseer; Second, that the road division, over which such person had a sumed to act as overseer, was not kept in repair according to law ;
and where such person is to act as overseer, it shall be sufficient to·
prove by a certified copy of the record of the tribunal tram~acting
county business, that such delinquent had been appointed and notified
as such overseer.
SEc. 77. The judges of the several courts having criminal jurisdiction shall give this act in special charge to the grand jury, at each
term of their several courts.
This act to take effect and be in force from and after its passage.

CHAPTER CXL.
ROADS TO BE PUBLIC HIGHWAYS.

An Act to provide fm· the location of territorial roads in the Territory
Kansas.
1. All roads to be surveyed according to / §
the provisions of this act.
2. Duty of commissioners.
3. Commissioners and surveyor to make
return.
4. Return and plat to be signed by rnajority.
5. Shall make out account of expenses.
6. Roads not commenced shall be laid out
by this act.

of

7. Road, when located and established, to
remain a public highway.
8. Compem;ation of officer and other persons.
9. Power and duty of commissioners.
10. No obstructions allowed.
11. Not to apply to roads terminating in
same county.
12. All acts inconsistent with, declared inoperative.

Be it enacted by the governor and legisla/ive assem1Jly of th'5 Territory
of Kansas, as follrnvs:
SECTION 1. That all territorial roads to be hereafter located ancl
established, or which may have been located within this territory,
shall be viewed, surveyed, and established, and returns made thereof,.
agreeably to the provisions of this act, within one year from the passage of the act by which said road or roads may be granted or authorized to be laid out respectively.
SEc. 2. The commissioners appointed to locate and establish any
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territorial road shall cause the same to be correctly surveyed and
marked, from the beginning throughout the whole distance, by setting
stakes in the prairie, at three hunured yards distance, and blazing
trees in the timber; they shall establish mile posts, which shall be
marked with a marking iron in regular progression from the beginning
to the termination of said road, and shall also establish a post at every
angle in said road, marking, as aforesaid, upon the same and upon a
tree in the vicinity, if any there be, the bearing from the true meridian
of the courses, beginning at said angle post, set as herein directed,
and note the bearing and distance of two trees in opposite directions,
if there be any in the vicinity) from each angle and mile post.
SEc. 3. The commissioners and surveyor of each road shall make a
certified return of the survey and plat of the whole length of said
road, specifying in said return the width, depth, and course o: all
streams, the position of all swamps and marshes, and the face of the
country generally, noting where timber and where prairie, and the
eli tance said road shall have been located in each county.
SEc. 4. Said return and plat shall be signed by a majority of the
commissioners and the surveyor of the said road, and forwti.rded to the
. ecretary of the Territory within sixty days after the review and survey of the same, to be by him recorded and preserved; they shall also,
within sixty days, as aforesaid, deposit in the office of the clerk of the
board of commissioners of each county through which said road shall
be laid, a return and plat, as aforesaid, of so much of said road as
shall be laid ont and established in said county, to be there recorded
as aforesaid.
SEc. 5. The said commissioners shall, after the completion of the
survey of any road as aforesaid, make out a certified account of all
ervices rendered as well by the surveyor and other hands as by themselves, charging to each county through which said road may have
been laid a proportion of the expenses, agreeably to the number of
days employed thereon, and the board of commissioners of said county
shall audit aml settle the same.
SEc. 6. All territorial roads authorized to be laid out by any law of
this Territory, and not yet commenceJ, shall be laid out in the manner
prescribe(l by this act, and the commissioners shall comply with all
the regulations herein contained; and further, the established width
of all territorial roads shall be seventy feet, unless otherwise provided
in the acts establishing such roads.
SEc. 7. When any road shall have been located and established
according to the provisions of this act, the same shall be and forever
remain a public highway, and shall be opened and worked by the
counties through which it shall be laid aH county roads are, and no
part of the expense of laying out and establishing any territorial
road, or of the damages sustained by any person or persons in conse(lucnce of laying out any territorial road, shall be paid out of the
territorial trea:-;urv.
SEc. 8. rrhe ofli'cers and persons engaged in laying out any ten·itorial road authorized by law, shall be entitled to the following fees, to
wit: The surveyor 'hall be entitled to the sum of four dollars per
<lay for the time he hall be engaged in surveying, platting, and re-
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porting upon said territorial road; each commissioner shall be entitled
to the sum of two dollars per day; and each chain carrier and other
assistant shall be allowed the sum of one dollar and fifty cents per
day for the time occupied in making said survey.
SEc. 9. The said commissioners shall have the power, and it shall
be their duty, to employ such other means as may be necessary to the
performance of their duties, and upon presentation of the proper
vouchers to the county commissioners or court, it shall be the duty of
said county commissioners or court to audit and pay the same as other
fees.
SEc. 10. If any person obstruct any territorial road by fencing in
or across such road, or by any other means whatsoever, such person
so offending shall be fined for every such obstruction in the sum of,
at the discretion of the court, not exceeding one hundred dollars, to
be recovered by any person suing for the same before any court having
cognizance thereof, to the use of such person ; and the sheriff of the
county in which such obstruction may occur shall cause the same to
be removed at the cost of the person so offending.
SEc. 11. This act shall not apply to roads beginning, running
through, and terminating in the same county.
SEc. 12. All acts or parts of acts inconsistent with the provisions of
this act shall be, and they are hereby, declared to be inoperative.
This act to take effect and be in force from and after its passage.

CHAPTER CXLI.
ROADS.

An Act prescribing certain 'regulations toucMng ten·itoria,l roads.
§ 1. Duty to noti(y commissioners.

I

§ 2. In what cases compensation shall not
be granted.

Be it enacted by the governor and legislative assembly of the TerTito?'Y qf
Kansas, as follows:
SECTION 1, That it shall be the duty of the secretary of the Territory
to notify all commissioners, or at least one of them, who may be
appointed to locate and establish the territorial roads provided for by
this session of the legislative assembly, of their or his appointment
for the respective roads to which their or his appointment refers, and
of the time when and place where they or he must commence their or
his action, and of the points made in said road or roads.
SEc. 2. \Vhere one territorial road has already been surveyed and
established, and another shall be located which will be coincident with
it for any distance exceeding half a mile, there shall be no charge
made or compensation granted for the entire distance to which such
coincidence extends.
This act to take effect and be in force from and after its passage.
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CHAPTER CXLII.
SALVAGE •

..An ..Act respective salvage.
I. Boats, rafts, &c. , in a perishable condition~ may be saved.
2. Property to be restored on proof of
ownership and paying salvage.
3. Salvage, how obtained from the owner;
property may be detained.
4. Taker up to make oath before a justice
of the peace, and how.
5; Notice to be given; how.
6. Failure to give notice, a forfeiture of
salvage, and damages to owner, &c.
7. Not necessary to cause notice to be
given in newspaper ; when.
H. Salvage of lumber, staves, or shingles.
9. Salvage of logs, rails, fire-wood, or
timber.
10. Property less than ten dollars, how
disposed of, &c.
II. Proceeds, how disposed of, and salvage
paid.
12. Before sale, how owner may have restitution.
13, After sale, return of proceeds of sale.
14. The taker up allowed his share, remainder retained by justice for six
months after return of warrant.

J5. If no owner in six months, to be paid
into county treasury.
16. If property above the value of $100,
proceedings.
17. Notice of such sale to be given.
18. Sheriff to keep the net proceeds of such
sale subject to order of court.
19. Compensation to sherifi'.
20. Penalty for detaining, embezzliug, or
injuring such property by third persons.
21. Penalty on justice of the peace for
embezzling such property.
22. Value of such property to be ascertained by three householders of the
neighborhood.
23. Valuation to be returned into tbc district court.
2-!. When property is secreted by other
persons, justice may issue search
warrant.
25. When claimant shall prove title, property to be delivered to him.
26. When wrecked property found adrift,
taker up allowed certain price therefor.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. 'Vhen any boat, vessel, raft, or other property shall be
lost or wrecked, and in a perishable conditiGn, upon any river, any
person may take up and secure the same at or near the place where
found.
SEc. 2. When any person shall set up a claim to such property, and
shall prove his title to the same, by competent testimony, before any
justice of the peace of the proper county, such taker up shall restore
the same to such owner, if he pays to :such taker up a premium for
salvage, at the rate of twenty per centum upon the value of all such
property.
SEc. 3. The taker up of such boat, vessel, raft, or other property,
shall be entitled to retain the same against the rightful owner, until
salvage be paid, or may have and maintain an action of debt) or on
the case, against such owner, for the amount of salvage due according
to this act.
SEc. 4. Whenever any of such property shall be taken up and
secured, if the same exceeds the value of ten dollars, the taker up
shall forthwith go before some justice of the peace of the county and
make oath that the property was wrecked, or lost, without the consent
of the owner, as he believed, and was in a perishable condition, and
that he was not directly or indirectly instrumental in causing the
property to be wrecked, lost, set adrift, or placed in a perishable condition; and shall also state, under oath, an exact account of the quality
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and quantity of such property, and the time that such property was
taken np; and that he has not secreted or disposed of, directly or
indirectly, any part thereof.
SEc. 5. Within thirty days thereafter, the taker up shall insert in
some newspaper in this Territory nearest the place of taking up such
property, for four weeks, a correct and exact account of the time and
place, when and where, the said property was taken up, and the
description and value thereof; and shall also put up three advertisements to the same effect, at public places in the township where
such property may have been taken up, within ten days thereafter.
SEc. 6. If the taker up shall fail to give public notice, as required,
he shall forfeit all his right to salvage, and shall forfeit to the owner
of such property all such damages as the owner may sustain in consequence thereof, to be recovered, with costs, before any court having
competent jurisdiction.
SEc. 7. If the amount of property taken up shall not exceed one
hnndred dollars, it Rhall not be necessary for the taker up to cause
notice to be given in any newspaper.
SEc. 8. Any person taking up any raft, when the same shall consist
of lumber, staves or shingles, the person taking up and securing the
same shall be entitled to receive the same salvage as is by this act
allowed to persons for taking up and securing any boats, vessels or
other property.
SEc. 9. Rafts taken up that shall consist of logs, rails, fire-wood or
timber, the person taking up and securing the same shall be entitled
to receive for his trouble the one fonrth part of the proceeds arising
from the sale of such raft.
SEc. 10. When any person shall take up and secure any such property of less value than ten dollars, he may retain and dispose of the
same to his own use, if the owner shall not claim the same within one
year after the taking up.
SEc. 11. \Vhen such property shall be of greater value than ten
dollars, and not exceeding one hundred dollars, the justice of the peace
shall, by warrant under his hand, direct the constable of his township
to sell the same at public vendue1 giving twenty days' notice, by tluee
advertisements put up at public places in his township, of the time
and place of sale.
SEc. 12. The owner, on proof of ownership before such justice of the
peace, may have restitution of his property at any time before sale is
made, on payment of the salvage and costs.
SEc. 13. After sale, the constable shall return the warrant to . aid
justice, with the proceeds of such sale.
SEc. 14. The. justice shall allow to the taker up his salvage, according
to this act, and, after paying the costs, shall retain the balance in his
hands, to be paid to the owner of the property, if he apply for the
same, and prove his right, within six months after the return of the
warrant.
SEc. ] 5. If no claimant appear within six months, the justice shall
pay the said money into the county treasury, taking the treasurer's
receipt tberefo:r, which receipt shall be filed in the offic~ o~ the pr<;>bate

court of tl1e proper county, and the owner may, on bnngmg satiSfac-
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tory proof of ownership, obtain an order from the probate court of the
county for the payment thereof out of the county treasury.
SEc. 16. If the property taken up and secured shall be above the
value of one hundred dollars, the supreme and district courts of the
Territory, and any judge thereof, in vacation, shall have the power of
ordering the sale thereof~ by an order directe(l to the sheriff of the
proper county for that purpose.
~·E<'. 17. Notice of such sale shall be given, and the sale, in every
respect, conducted in the same manner as when property is seized on
execution.
Rm. 18. The flheriff, after paying the taker up his salvage, according to this act, and the cofits, shall retain the money arising therefrom, iu his hands, until either of the said courts, or some judge
thereof, sl!all authorize him to pay the same over to the owners .
• IT. 19. The sheriff, for his Rervices, shall be entitled to the same
·lc. a. he is entitled to in other cases .
• 'EC'. 20. If any person unlawfully detain or embezzle property
wrecked, lost, or aclrift, contrary to this act, he shall be liable to pay
1lonhlc the value thereof to the party injured, to be recovered by action
of debt, or on tho case, in any court having jurisdiction thereof.
SEC'. 21. If any jnstice of the peace shall fraudulently secrete, embezzle. or dispose of any money or property which may come to his
hand: under this act, :mch justice shall forfeit fourfold the value thereof. tt> be recovered Ly action of debt, or on the case, one-half to the
usc of the })arty injured, and the other to the usc of the Territory, in
any court having jurisdiction thereof.
f'Er. 22. \Vhen it may Le necessary to ascertain the va1ue of any
boat 1 vessel, raft, or other property, any justice of the peace of the
proper connty, on the application of any party concerned, by warrant
nnder his haml, may depute three substantial householders of the
neighborhood, who, being sworn, shall assess and ascertain the value
of ~meh boat, veRsel, raft, or other property, and return their valuation ro such justice.
~ Er'. 2B. Th(• justice shall return such valuation, and the warrant,
to the clerlr of the district court of the proper county, to remain in
hi: office a:-. a matter of reconl, which valuation, as betwee!l the
partie~ liti~ant, Bhall be final a.ncl conclusive.
RD'. 24. \\rhen any person shall make oath before any justice of
the pcal'e, that he has lost any property by wreck, the rising of water,
tempv. t, or other accident, ancl that he has good cause to believe that
,·uch property, r-;o lost, i~ secreted in possession or custody of any other
per. on, it ~hall ue lawful for such justice of the peace, by warrant
mHl('r hil-i hand, to direct the constable of his township to search for,
atHl take into his possession and charge, the property so secreted.
~ LC'. 2.). If the claimant Hhall prove his title to the same in the
manuer hen'inueforc mentioned, then it shall be the duty of such
('Oit.,·tahle to tleliver the t-iaid 1n·operty to the claimant so proving his
rig-ht, ltc pa)·ing the fees allowed by law for similar services.
SE(. 2G. \Vhcn Loats are wrecked, and the cargoes found floating in
barreL, hogsheads, bales, or otherwise, the party taking up and
.-ecnring such cargoes, or any part thereof, shall be entitled to twenty-
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:five per centum, to be paid out of the goods so secured, or out of the
proceeds of the sale thereof) which shall be full compensation to the
party who may take up the same.
This act to take effect and be in force from and after its passage.

CHAPTER CXLIII.
SCHOOLS.

An Act appropr·i ating certain funds fm· the snpport of comrnon schools.
§ 1. Half of fines applied to common schools.

Be it enacted by the governor and legislat,ive assembly of the Ter'r-itory of
]{ansas) as follows :
SECTION 1. That hereafter the one-half of all fines and penalties
that accrue to and are payable into the respective county treasuries,
shall be applied to the support of common schools in said county.
This act to take effect and be in force from and after its passage.

--

----

CHAPTER CXLIV.
SCHOOLS.

An Act providing fm· the

establ~'shment

of common schools.

ARTICLE I.

§ 1. Common schools to be established in
each county.
2. Tribunal may form districts, &c.
3. Officers to be elected.
4. Duty of trustees.

5. Duty of inspectors.
6. Trustees to be a body corporate ; duties of board of trustees.
7. Trustees to execute a bond, when.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That there shall be established a commou school, or
schools, in each of the counties of this Territory, which shall be open
and free for every class of white citizens between the ages of five and
twenty-one years, provided that persons over the age of twenty-one
years may be admitted into such schools on such terms as the trustees
of such district may direct.
SEc. 2. The county board, or county tribunal, until otherwise ordered, shall from time to time form such districts in their respective
counties whenever a petition may be presented for that purpose by a
majority of the voters resident within such contemplated district.
SEc. 3. The legal voters in each district) to be established as aforesaid, may have a meeting at any time thereafter by giving ten days'
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previous notice at five of the most public places within the township
or dist ·ict of the time and place of the same; at which meeting they
may proceed to elect three trustees and one inspector, to serve one
year from their election, and until others are elected, who shall severally take an oath of office faithfully to discharge their respective
duties.
.
SEc. 4. The said trustees, after their qualification as such, shall appoint one of their number as treasurer and clerk, and one as president; they shall also have the power to elect a collector, whose duty
it shall be to collect all warrants for assessments made by the trustees
for school purposes.
SEc. 5. It shall be the duty of the inspector to examine all applicants proposing to teach a common school in tho county, who shall
produce satisfactory evidence that they sustain a good moral character;
he shall examine such candidates in spelling, reading, writing, English grammar, geography, history, arithmetic) and all branches usually taught in public schools, and particularly in such school for
wl1ich such persons are examined, and also as to his or her capacity
for government and discipline of such school; and if, on examination,
sueh persons are found competent, he shall grant a certificate of the
branches he or she is qualified to te~ch, which certificate, for good
cam;e, he ~hall have power to revoke.
SEt'. 6. Each board of trustees shall be a body corporate, with
powerH to sue and be sued; to hold in their corporate capacity any
estate, rral or personal, for the purposes of supporting a school or
schools in their di&trict, and to apply the same agreeably to the provision~ of this act.
Their powers and duties shall be as follows:
First, to select, within thirty days after their election, one of their
number as president, who shall preside at all mcutings of the board,
and whose signature shall be attached to all asscBsments, receipts and
warrants for money paid out for school purposes on account of the
district for which he is elected; second, to select one of their number
as clerk and treasurer, whose duty it shall be to keep a record of all
their J)roceedings in a book p 'Ovided for that purpose, and paid for
out of the district school funds, which, together with the papers and
moneys in his hands, he shall deliver to his successor in office within
ten days after his election ; third, to contract with and employ teachers
whenever a certificate, as before provided for, is produced by them;
fourth, to expel any pupil for improper conduct, when satisfied the
best interest of the school requires it; fifth, to call special meetings
of the inhabitants of the district, whenever a majority of the board
deem it necessary) in the manner prescribed in a preceding section;
8ixth, to have the care of the school houses and other property belonging to the district; seventh, to assess the taxes on all taxable property,
real and personal, in their district, rateably, so as to raise the amount
which may be ordered by the inhabitants of the district; eighth, to
make their warrant in due form of law, directed to the collector of
their township, requiring said collector to collect and pay the same
over to the treasurer within thirty days from the date of said warrant;
n·inth, to renew said warrant, in respect to any delinquent, by endorsement and date thereon; tenth, to make out and deliver to the secretary
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of the Territory, on or before the first day of---, in each year, a
report in writing, dated said day, showing the whole number of white
children in their district over the age of five and under the age of
twenty-one years, the number taught during the last year, the length
of time a school has been taught, and whether by male or female
teachers, the amount of money paid for t achers' wages, and what
portion thereof from public moneys, and such information as may be
necessary for the secretary of the Territory to enable him to make a
satisfactory report to the legislature of the Territory.
SEc. 7. Each trustee, before he receives any money from his predecessor or the treasurer, shall execute his bond, with security to be
approved by the board, to the use of the inhabitants of his school
district, conditioned that he will pay over, according to law, all
school moneys that may come into his hands, and that he will faithfully discharge the duties of his office, and deliver to his successor all
n1oneys, books, and papers, in his hands, appertaining to his office,
which bond shall be filed in the office of the county clerk.

ARTICLE II.
Duties of teachers.

'§

1. Teacher to obtain a certificate from in- ~ §
spector ; duties.

2. Duties of teacher .

SECTION" 1. Every teacher, before being employed, shall obtain and
produce a certificate of his qualifications and morality from the inspector; it shall be his duty to keep a school register containing the
names of all the scholars, their ages, the date of their entrance, and
the time they leave the school, the number of days of each scholar's
attendance, and everything necessary for the underRtanding of the
trustees of the district in which he teaches.
SEc. 2. All teachers employed under this act shall use their best
endeavors to impress on the minds of the scho1ars the principles of
mora1ity, jnstice. and sacred regard for truth.

ARTICLE III.
Of school fund.

§ 1. Lan. ds to remain a continual fund.
2. Of fines and penalties for use of common
l'chools.

I§ 3.

All moneys, as fines, &c., to be held as
schoo! moneys.
4. Of the proceeds of the sixteenth and
other sections of land, &c .

SEcTIOX l. The lands and lots which may be granted by the United
States to this Territory for the use of schools, shall remain a continual
fund, the interest and income of which shall be inviolably appropriated to the support of common schools in tho said Territory.
SEc. 2. Half of all fines or penalties incurred by breaches of the
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peace shall be paid into the county treasury of the county in which
the offence is committed, to form a portion of the school fund of said
county.
SEc. 3. All moneys which shall be paid into any county treasury
on account of fines, penalties, or for1eitures, shall be held and accounted. for as county school moneys.
SEc. 4. The proceeds of the sixteenth and other sections, or other
land which may be donated or selected, the interest of such proceeds,
the rent and profit of such lands, and all :fines, penalties, and forfeitures, and damages for waste, trespass or injury thereto, constitute a
township school fund for the township to which it belongs; and any
territorial school moneys which may be apportioned to any township
which shall not be organized, are to be added to and berome part of
the township school fund for such township.

ARTICLE IV.
Organizing school townships.

1. Elections to be held, &c.
2. Powers of county commissioners.

J

§ 2. May adjourn from time to time.

SECTION 1. For the purpose of organizing school townships in the
counties in this Territory, it shall be necessary for the people of said
township to hold an election on some day designated, notices of which
shall be posted up in five of the most public places in said township,
at least ten days previous to the time of meeting, by the county commissioners of the county.
SEc. 2. The county commissioners of each county shall have the
power, and it shall be their duty, to call the first meeting of the
qualified voters of the diffe1·ent townships, which meeting shall, when
asRembled, ji1·st, appoint a chairman of the meeting, and also a clerk;
secondly, lay off the township, by a majority of the voters present,
into any number of districts deemed necessary; thirdly, select a site
for a school house, and devise means to raise money for the purposes
of erecting or purchasing school houses, and everything else necessary
to be done in the premises.
SEc. 3. The said meeting shall also have power to adjourn from
time to time, as they may deem proper.
This act to take effect and be in force from and after its passage.

Ex. Doc. 23--38
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C H A P TE R C XL V .
SEAT OF GOVERNMENT.

An Act to remove the seat of government temporarily to the Shawnee
Manual Labor Schaar, in the Territory of Kansas.
1 Sessions to be held at Manual Labor
School.
2. Governor and secretary to keep their
offices at Manual Labor School.

I§

3. Concurrent resolution to adjourn the
present session.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. Until the seat of government is located by law) thesessions of the legislative assembly shall be held at the Shawnee Manual
Labor School, in the Territory of Kansas.
SEc. 2. Until the seat of government is located as above specified,
the governor and secretary of the Territory shall respectively keep
their offices at the Shawnee Manual Labor School, in said Territory.
SEc. 3. So soon as this act shall take effect, the council and house
of representatives shall have power, by a concurrent resolution, to adjourn the present session to some day to be agreed on, and to hold the
remainder of such session at said Shawnee Manual Labor School ; and
upon such adjournment it shall be the duty of the governor and secretary of state, respectively, immediately to remove and keep their
offices at said Shawnee Manual Labor School, in the Territory aforesaid.
This act shall take effect and be in force from and after its passage.

CHAPTER CXLVI.
SEAT OF GOVERNMENT-PERMANENT.

An Act to locate the seat of government.
1. Seat of government located at Lecomp- j§ 2. Officers required to keep their offices at
ton.
seat of government.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :

SEcTION ] . The permanent seat of government of the Territory of
Kansas is hereby located at the town of Lecompton, on the south bank
of the Kansas river, opposite the mouth of the Grasshopper creek.
SEc. 2. All the civil officers of thiR Territory whose residences are
required by law to be at the seat of government hereby established,
and all the officers of this Territory who are required by law to keep
their offices at the seat of government, are hereby required to remove
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their offices to the said seat of government at the earliest practicable
time.
This act to take effect and be in force from and after the adjournment of the present legislative assembly.

CHAPTER CXLVII.
SECURITIES.

An Act concerning sec'urities.
1. Securities may require person having
right of action to bring suit.
2. If suit not brought within thirty days
after notice, security exonerated.
3. Manner of serving notice by security,
to bring suit.
4. To what cases the first two sections
shall not extend.
5. Money paid by security to be refunded
by the principal debtor.
6. Remedy against principal, by suit, for
money or property paid.
7. Security paying more than his due portion, may recover the excess from his
co-security, how.
8. No such security compelled to pay more
than his proportion of the original
demand.
9. When judgment is against principal
and security, and security pays same,
he can have judgment against principal for the amount on motion.
10. Notice of such motion to be given,
when ; limitation of time to make
such motion.
11. Securities of officers may be relieved
by petition addressed to the district
court.
12. What the petition shall state ; to be
verified by affidavit.

13. Notice, with copy of petition, to be
served on the prmcipal; howand when.
14. If principal be absent from the Territory six months, publication to be
made; how.
15. Court or officer to hear application,
may require new bond and security
to be given ; when.
16. Such new bond and security how taken
and filed.
17. When such new bond is taken, &c., securities in former bond to be discharged ; effect and extent of.
18. On principal failing to give new bond,
his office to be vacated.
19. Remedy of securities who pay money
for officers.
QO. Remedies under this act may be maintained by and against executors and
administrators ; when.
21. Securities of county officers to be residents thereof.
22. When security becomes non-resident of
the county, or insolvent, or dies, the
officer ordered to show cause why he
should not give new bond.
23. If security found insufficient, officer
may be required to give additional
security.
24. When new bond is given, former securities are discharged.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Any person bound as security for another, in any bond,
bill or note for the payment of money or delivery of property) may, at
any time after an action has accrued thereon, require, in writing, the
person having such right of action forthwith to commence suit against
the principal debtor, and other parties liable.*

*Parol evidence is admissible to show that a party to a bond executed it merely as surety;
Foster vs. Wallace, 2 Missouri Rep , 231; see Davidson vs. Peck, 4 Missouri Rep , 438. A
security cannot maintain an action against a constable, on his official bond, for neglect in
servinu process against his principal, in consequence of which the principal b'3comes insolvent
and tl~~ surety compelled to pay the money; State vs. Reynolds, 3 Missouri Rep., 95. If a
security notifies a creditor to sue, any indulgence thereafter to the principal, to the injury of
the security, will discharge the surety, ibid. Neglect on the part of the State to bring suit
on an official bond will not discharge sureties; Parks vs. State, 7 Missouri Rep., 194. In a
suit against securities on a bond, the principal debtor is not a competent witness for the sure-
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SEc. 2. If such suit is not commenced within thirty days after the
service of such notice, and proceeded in with due diligence, in the
ordinary course of law, to judgment and execution, such security shall
be exonerated from liability to the person so notified.
SEc. 3. The notice required above shall be served by delivering a
copy thereof to the person having the right of action on the instrument, or leaving a copy at his usual place of abode, with some white
person of the family over the age of fifteen years.
SEc. 4. The first two sections shall not extend to the bond of any
administrator, executor, guardian, curator, officer or other person,
given to secure the performance of the duty of his office, trust, place,
or business ; nor to any bond with a collateral condition, except bonds
with conditions exclusively for the payment of money or delivery of
property, or for the performance of covenant, or agreement, for the
payment of money or delivery of property.
SEc. 5. When any bond, bill, or note for the payment of money or
delivery of property, shall not be paid by the principal debtor, according to the tenor thereof, and such bond, bill, or note, or any.part
thereof, shall be paid by any security thereto, the principal debtor
shall refund to such security the amount or value so paid, with
interest thereon at ten per centum per annum from the time of such
payment.
SEc. 6. When such payment by a security shall be made in money,
such security may recover the same, with the interest, in an action
for so much money paid to the use of the defendant; and when such
payment is made in property, he may recover the value, with the
_interest, in an action, as for such property sold to the defendant.
SEc. 7. vVhen there are two or more securities in any such bond,
bill, or note, and any of them shall pay, in money or property, more
than his due portion of the original demand, such security may
recover such excess in the same form of action as herein provided for
a security against the principal debtor.
SEc. 8. No such security shall be compelled in any such action, as
specified in the last section, to pay more than his due proportion of
the original demand ; and when such security shall have previously
paid any portion thereof, he shall be liable in such action to pay only
so much as the amount already paid by him falls short of his due
proportion of the original demand.
SEc. 9. In all cases where judgment is given in any court, whether of
record or not, upon any bond, bill, or note, for the payment of money
or delivery of property, against the principal debtor and any security
therein, and such security shall pay the judgment or any part thereof,
he shall be entitled, upon motion, to a judgment in the same court
against the principal debtor, for the amount he has paid, with ten per
cent. interest thereon from the time of payment, together with costs.
ties; although indemnified against the costs of suit, he is interested under the act concerning
sureties; Shelton vs. Ford, 7 Missouri Rep., 209 The payee of a note and the surety thereto
reside in the same county, the note is within the jurisdictiOn of a justice's court; on notice to
sue by the surety, the payee is bound to follow the principal in a distant county, but may
sue the surety alone; Hughes vs. Gordon, 7 Missouri Rep , 297. Mere neglect to sue will
not discharge the ~mrety; but if a debt is secured by a lien, and the lien is abandoned, this
will release the security; Fclrguson vs. Turner, 7 Miisouri Rep., 497.
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SEc. 10. No judgment shall be rendered, as is provided in the last
preceding section) unless the party applying therefor shall have given
the adverse party at least ten days' notice, in writing, of such motion,
nor unless such motion shall be made within one year after the rendering of the original judgment.
SEc. 11. Any person bound as security in any bond given by any
officer to secure the faithful performance of the duties of such officer,
may, on his petition in writing, addressed to the court authorized by
law for the time being to take and approve such official bonds, be
discharged from all future liability on such official bond.
SEc. 12. The petition shall set forth the facts upon which the application for a discharge is founded, and shall be verified by the affidavit
of the petitioner thereto annexed.
SEc. 13. A notice, in writing, of such intended application, together
with a copy of the petition, shall be personally served on the principal in the bond, at least fifteen days before the making of the application.
SEc. 14. If the principal in the bond shall be absent from the Territory for the period of six months, the publication of the notice and
petition, in some newspaper printed in this Territory, for four weeks
successively, shall be sufficient service of the notice.
SEc. 15. The court to whom the petition is addressed shall hear the
application, and may, on examination thereof, in their discretion,
make an order requiring the principal in such bond to give new bond
and security for the performance of his official duties.
SEc. 16. If such bond and security is given, it shall be taken, approved and filed in the same manner that the official bond of such
officer iFJ required by law, for the time being, to be taken, approved
and filed.
SEc. 17. When such new bond is taken, approved an<l filed, it shall
immediately operate as a discharge of all the securities in the former
bond from all liability arising from any subsequent misconduct or default of the principal therein, and such securities shall thenceforth be
liable on such bond only for such breaches thereof as shall have happened prior to the taking, approving and filing of the next bon<l.
SEc. 18. If such principal shall neglect or refuse to give such new
bond and security within sixty days after making such order, his office,
trust, power and authority shall thenceforth be vacated, cease and determine, and the court making such order, or having the power to
take such new bond~ shall forthwith certify such vacancy to the court
or officer having power to appoint a successor, and such vacancy shall
be immediately supplied according to law.
SEc. 19. Any person bound as security in any bond given by any
officer to secure the faithful performance of his duties, who shall pay
any money which he shall have been liable to pay by reason of such
bond) shall have the same right and remedy against his principal and
co-securities that are provided in this act against principals and cosecurities in bonds, bills and notes for the payment of money or delivery of property.
SEc. 20. The remedies given by this act may be maintained by and
against executors and administrators, in all cases where they could be
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maintained by or against their testators or intestates if they were
living.
SEc. 21. The securities of all clerks, sheriffs, constables, collectors,
and other county officers, shall be residents of the county in which
the bonds, to which they become parties by reason of being securities
for any of the said officers, shall be executed.
SEc. 22. When it shall come to the knowledge of any court, whose
duty it is to approve the official bonds of any of the officers named in
the preceding section, that a surety of any of the said officers has become non-resident of the county in which his official bond was executed and required to be .filed, or has died, become insolvent, or otherwise insufficient, the said court shall make an order requiring the
officer for whom any such security executed the bond, on a day therein
named, to appear and show cause why he should not give additional
security.
SEc 23. If, upon an investigation of the matter, it shall appear that
any surety has become non-resident of the county in which the bond
is filed, has died) become insolvent, or in any otherwise insufficient,
the court shall require the officer for whom such surety executed the
bond, to give additional security by a day named, and, in default
thereof, the said office shall be forfeited and the same shall become vacant) and the facts shall be certified to the court or officer whose duty
it is to fill such vacancy.
SEc. 24. When the additional bond is given and approved, the
former sureties shall thereby be discharged from any misconduct of
the principal, after the approval of said bond.
This act to take effect and be in force from and after its passage.

CHAPTER

CXLVIII .

SET-OFF.

An Act concerning set-off.
1. Mutual debts may be set off.
2. When debts may be set off in suits
brought by executors, &c.
3 When allowed in suits against joint obligators.
4. May be pleaded or given in evidence ;
notice required.
5. If equal, or less than plaintiff's demand, judgment, how rendered.

6. If balance due defendant, judgment
may be rendered for him.
7 Executions may be set off.
8. Officer how to proceed upon delivery of
execution to him.
9. Instances enumerated when set-offs shall
not be allowed.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SEcTION 1. If any two or more persons are mutually indebted, in
any manner whatsoever) and one of them commences an action against
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the other, one debt may be set off against the other, although such
debts are of a different nature.*
SEc. 2. In suits brought by administrators and executors, debts existing against their intestates or testators, and belonging to the defendant at the time of their death, may be set off by the defendant in
the same manner as if the action had been brought by and in the name
of the deceased; t but no demand against an executor or administrator, in his own individual capacity, shall be allowed as a set-off
against any debt or damages sued for by such executor or administrator, upon a contract made by him in his representative capacity,
whether the contract shows the representative capacity in which he
contracted or not.
SEc. 3. In all actions brought against one or more joint obligors or
promissors, any debt or demand due from the plaintiff to the defendant in the action, or to all the obligors or promissors in the contract
sued upon, may be set off against the demand of the plaintiff.
SEc. 4. A set-off may be given in evidence upon the general issue,
or pleaded in bar; but when it is intended to be insisted upon in evidence, noticet shall be given, at the time of pleading the general
issue, of the demand so intended to be insisted upon, and upon what
account it became due.§
SEc. 5. If the amount set off be equal to the plaintiff's demand, the
plaintiff shall recover nothing by his action; if it be less than the
plaintiff's demand, he shall have judgment for the residue only.jj
SEc. 6. If there be found a balance due from the plaintiff to the defendant, judgment shall be rendered for the defendant for the amount
thereof, together with costs.
*Vide Cowden vs. Elliott, 2 Missouri Rep., 60; Johnson vs. Straaer and Thompson, 3
Missouri Rep , 359; Whaley & Blackwell vs Cape, 4 Missouri Rep , 233 The provisions of
the statute concerning set-off do not apply to a note which expresRes to be payable "without
defalcation;" Collins vs. Waddle, 4 Missouri Rep, 452. The statute is not restricted to mutual persons, but extends to corporations; City of St. Louis vs. Rogers, 7 Missouri Rep , 19.
A note transferred by delivery, for a valuable consideration, may be the subject of set-off;
the assignment need not be in writing·; Frazier el al vs. Gibson, 7 Missouri Rep., 271. A
note given for a certain sum, payable in work, cannot be set off in an action founded on a
debt due in money, although the debt accrued for the same kind of work stipulated for in tho
note; Prather vs. McEvoy, 7 Missouri Rep., 508; vide Chase vs. Chase, 8 Missouri Rep ., 103.
Petition in debt against A, B, and C, on a note assigned to plaintiff by one W, the defendants pleaded jointly nilllebit; A and B pleaded also, by way of set-off, that W, the assignee
ofthe plaintiff, was, before and at the commencement of the suit, indebted to said A by note
in a certain sum, and that said W was also indebted to said Bin a certain sum, to be paid in
notes and accounts; held, that the plea was good for reasons assigned in the opinion; Austin
vs. Feland et al , 8 M1ssouri Rep., 309.
tIn a suit brought by administrators or executors, on a cause of action accruing to them
as such, since the death of their intestate or testator, the defendant cannot set off a debt due
him from such intestate or testator; Woodward & Thornton vs . McGaugh & Brown, 8 Missouri Rep., 161.
t A notice of set-off should contain the substance of a declaration; Brady vs Hill and
Keese, 1 Missouri Rep., 315.
§ Vide Barton vs. Wilkins, 1 Missouri Rep., 74; Scogin vs Hudspeth, 3 Missouri Rep. 123;
Burton vs. Martin, 4 Missouri Rep., 200; Oldham vs Henderson, ibid, 295 In a suit by the
assignee of a note payable "without defalcation," but not negotiable like an inland bill of
exchange, for want of the words "negotiable and payable," the payor cannot plead a set-off,
though he may plead a total failure of consideration; Maupin & Jamison vs. Smith, 7 Missouri Rep., 402.
/1 In the second and third editions of the Rev C. of 1835, the words " the plaintiff shall
recover nothing by his action, if it be less than the plaintiff's demand," are entirely left out
of the fourth section, rendering it nonsensical.
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SEc. 7. Executions between the same parties may be set off one
against another, if required by either party, in the manner prescribed
in the following sections.
SEc. 8. When any one of the executions is delivered to an officer to
be served, the person who is the debtor therein may deliver his execution to the same officer, whether the second execution is directed to the
same or to any other officer, and the officer shall apply it, as far as it
will extend, to the satisfaction of the first execution; or, if such first
execution shall be the smallest in amount, then to its entire satisfaction, and endorse on such execution the fact of such application; and
the balance clue. on the larger execution may be collected and paid in
the same manner as if there had been no set-off.
SEc. 9. Such set-off shall not be allowed in the following cases:
First, when the creditor in one of the executions is not in the same
capacity and trust as the debtor in the other; second, when the sum
due on the first execution shall have been lawfully ancl in good faith
assigned to another person, before the creditor in the second execution
became entitled to the sum due thereon; third, when there are several
creditors in one execution, and the sum due on the other is due from
a part of them only; fourth, when there are several debtors in one execution, and the sum due on the other is due to a part of them only.
This act to take effect and be in force from and after its passage.

CHAPTER CXLIX.
SETTLERS.

An Act to prevent trespass on the possessions of settlers on the public lands.
§ 1. In certain actions, persons not

com-~

pelled to prove actual enclosure; proviso.

§ 2. What shall be considered an abandonment of claim ; proviso.
3. Persons may mark out their claims
within threa months.

Whereas the acts of Congress granting the right of pre-emption to
one hundred and sixty acres to actual settlers on the public lands, do
not limit his possessions or his purchases at the land sales; and
whereas, Congress has frequently, before and since the passage of the
present pre-emption laws, approved of laws of Wisconsin, Iowa, and
Minnesota, protecting settlers in the possession of three hundred and
twenty acres; ani whereas it would be unjust to deny to the people
of Kansas the rights enjoyed by the people of the northwest, therefore,
Be it enacted by the governor and legislative assembly of the Territory of
I{ansas, as follows :
SECTION 1. That hereafter in actions of trespass, quare clausum
juegit trespass, ejectment, forcible entry and detainer, as well as forcible detainer only, when any person may be settled upon the public
lands in this Territory, his or her possession shall be considered on the
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trial as extending to the boundaries embraced by the claim of such
person, so as to enable him or her to have and maintain an action, as
aforesaid, without being compelled to prove an actual inclosure or
title to the soil: Provided, That such claim shall not exceed, in number of acres, the amount limited to any one person according to the
custom or mutual agreement of a majority of the settlers in the neighborhood in which such land is situated, and shall not; in any case,
exceed three hundred and twenty acres; that such claim may be located in two different parcels, to suit the convenience of the holder;
that every such .claim shall be marked, so that the boundaries thereof
may be readily traced: And provided, That no person shall, by virtue
of this act, claim or hold more than one hundred and sixty acres of
timber land: And provided, further, That no person shall be entitled
to sustain an action, as aforesaid, for possession of, or injury to, any
claim unless he or she occupy the same, or shall have made improvements thereon to the value of fifty dollars.
SEc. 2. That a neglect to occupy or improve a claim for the period
of six months shall be considered such an abandonment as to preclude
the owner from sustaining an action as aforesaid: Provided, however,
That occupancy by tenant shall be considered equally valid as personal
residence.
SEc. 3. All persons holding claims without definite boundaries,
may mark out the same at any time within three months fron'l the
passage of this act; but no person shall, in any case, interfere with
pre-existing rights.
This act to take effect and be in force from and after its passage.

CHAPTER CL.
SHERIFF.

An .Act p'rovicling for the office of sheriff, and prescribing his duties.
1. Sheriffs to be elected by legislative as- § 8. Sheriff to settle with tribunal, how of2.
3.
4.
5.
6.
7.

sembly, when; term of office; to
give bond, conditions.
To be elected every four years.
Powers and duties of sheriff.
Shall execute writs, process, &c.
To be collector of taxes.
May appoint deputies ; deputies to take
oath of office.
Vacancy in office, how filled.

ten ; on failure, liable.

9. Sheriff overcharging fees, forfeiture.
10. Not to become purchaser of property,
11.
12.
13.
14.

when.
Shall have charge of prisoners, &c.
Fees prescribed by law.
Powers of sheriff, &c. ; proviso.
To perform duties of crier and bailiff;
proviso.

Be it enacted by the governor and legislative assembly of the Territory of
Kan,sas, as follows :
SECTION

1. There shall be elected, by joint vote of the legislative

asgem~ly, at the P.resent session, for each county, a sheriff, who shall
hold hiA of?ce nnt1l the ~eneral election for members of the legislative
asse~bly, m the year mghteen hundred and fifty-seven; and such

shenff, when elected, shall be commissioned by the governor, and
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shall take the oath of office prescribed by law, which shall be endorsed on his commission, and the same, so endorsed, shall be recorded
in the office of the recorder of the county; and such sheriff, before
entering upon the duties of his office, shall give bond, to be approved
by the probate court, in a sum not less than two thousand dollars nor
more than fifty thousand dollars, as may be prescribed by the said
probate court, conditioned that he will faithfully collect and pay over
all moneys entrusted to him for collection, and account for all money
coming into his hands, and faithfully and impartially demean himself
in office; said bond shall be filed and recorded in the recorder's office
of the proper county.
SEc. 2. At the general election for members of the legislative assembly for the year eighteen hundred and fifty-seven, and every four
years thereafter, the qualified voters of each county shall elect a
sheriff, who shall hold his office for the term of four years, and until
his successor shall be duly elected, commissioned, and qualified.
SEc. 3. The sheriff of each county shall be a conservator of the
peace throughout his county; he shall have the custody of all jails
and prisoners in his county, and shall, if necessary, appoint keepers
thereof, for whose conduct he shall be responsible, and he may remove
them at pleasure; and such sheriff is hereby empowered to call to his
aid the power of the county whenever the same may be necessary in
the discharge of any lawful duty.
SEc. 4. The sheriff shall execute all writs and process, original or
mesne, which may be directed to him by any court of record, or the
judge or clerk thereof, either civil or criminal, and all criminal process which may be directed to him by any justice of the peace, and all
other process by any law required or authorized to be directed to him;
and he shall serve all notices, citations or other matters or things
which may be necessary in the transaction of any business before any
tribunal or officer, and which may be placed in his hands for service.
SEc. 5. rrhe sheriff of each county shall be ex qfficio collector of the
taxes, both territorial and county taxes, within the county for which
he is sheriff.
SEc. 6. The sheriff of each county shall have power and authority
to appoint one or more deputies, with the ap}Jroval of the probate
court or the judge thereof, and to remove the same at pleasure; which
deputy, when so appointed, shall take the oath office of his principal,
and such sheriff shall at all times be responsible for the acts of his
deputy.
SEc. 7. If any vacancy happens in the office of sheriff, such vacancy
shall be filled by appointment, by the tribunal transacting county
business, for the unexpired term.
SEc. 8. Every sheriff shall settle once every three months with the
tribunal transacting county business for all moneys belonging to such
county, which may be by him collected on fines) licenses or otherwise,
except for taxes collected under a county levy, and pay the same over
into the county treasury, taking the treasurer's receipt for the same;
and such sheriff shall, once in each year, settle with such tribunal for
all taxes collected under any county levy, and shall immediately pay
such taxes into the county treasury) taking the treasurer's receipt for
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the same ; and the said sheriff shall, once in each year, at such time
as may be prescribed by law, settle with the auditor of public accounts
for all sums collected for the use of the Territory, either of fines, taxes,
or otherwise, and pay the same into the territorial treasury, taking
the treasurer's receipt for the same; and if no time be prescribed by
law, then at such time as may be prescribed by the auditor of public
accounts; and every sheriff who shall fail to make settlement, as provided for in this section, shall be liable for fifteen per cent. per month
for every month he shall so fail to comply, and all time less than a
month shall be counted as one month) and every excess of a month
shall be counted as an additional month, and he shall also be liable
to be sued upon his official bond.
SEc. 9. Any sheriff who shall charge more or greater fees than are
allowed by law, shall forfeit to the person so charged quadruple the
amount of fees so illega1ly charged, to be recovered by action of debt
before any court having jurisdiction.
SEc. 10. No sheriff shall directly or indirectly become the purchaser
of any property, real or personal, by him exposed to sale under or by
virtue of any execution or order, or any other authority by which he
may sell as such sheriff, and all such purchases by such sheriff are
hereby declared to be absolutely null and void.
SEc. 11. All sheriffs shall receive and safely keep all prisoners committed to their charge by any person lawfully authorized to have
charge of such prisoner, whether such person be an officer or not; and
all persons lawfully in the custody of any sheriff shall be confined in
the jail of the county, if there be such jail; and if not, then such
officer may guard such prisoner, or may, in his discretion, or shall,
under the order of any court or committing magistrate, carry such
prisoner to the nearest or other safest jail in the Territory, and the
keeper of such jail shall receive such prisoner, and shall be responsible
for his safe keeping.
SEc. 12. The sheriff shall receive such fees as may be prescribed by
law for his services, and such per cent. or other compensation for the
collection of taxes as may be determined by law.
SEc. 13. The sheriff of such county shall have and possess all the
authority, power and privileges usually conferred on officers of a
similar character: Provided, That nothing in this act contained shall
be so construed as to interfere in any way with the rights, privileges,
duties and emoluments of right belonging to or by law given, or in
any way appertaining to the marshal of the Territory under any law
of the United States; but the powers, rights, privileges) duties and
emoluments of such sheriff shall be confined to the matters arising
under the laws of the Territory, or such duties as may devolve upon
him in and of such marshal.
SEc. 14. The sheriff, by himself or deputy, shall perform all the
duties of crier and bailiff, and no such officer as crier or bailiff shall
be appointed under or by authority of the laws of this Territory; provided, that all courts may, whenever it becomes necessary for reasons
of interest, prejudice or otherwise, appoint elizors for the summoning
of juries or the service of writs.
This act to take effect and be in force from and after its passage.
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CHAPTER CLI.
SLAVES.

An Act to P'nnish offences against slave property.
§ I. Person raising insurrection punishable
with death.
2. Aider punishable with death.
3. What constitutes felony.
4. Punishment for der·oying away slaves.
5. Punishment for assisting slaves.
6. What deemed grand larceny.
7. What deemed felony.

§ 8. Punishment for concealing slaves.
9. Punishment for rescuing slaves from
officer.
10. Penalty on officer who refuses to assist
in capturing slave.
11. Printing of incendiary documents.
12. What deemed a felony.
13. Who are qualified as jurors.

Be it enacted by the governor and legislative assembly of the Ter1·itory of
Kansas, as follows:
·

SECTION 1. That every person, bond or free, who shall be convicted
of actually raising a rebellion or insurrection of slaves, free negroes,
or mulattoes, in this Territory, shall suffer death.
SEc. 2. Every free person who shall aid or assist in any rebellion or
insurrection of slaves, free negroes, or mulattoes, or shall furnish
arms, or do any overt act in furtherance of such rebellion or insurrection, shall suffer death.
SEc. 3. If any free person shall, by speaking, writing, or printing,
advise, persuade, or induce any slaves to rebel, conspire against, or
murder any citizen of this Territory, or shall bring into, print, write,
publish, or circulate, or cause to be brought into, printed, written,
published, or circulated, or shall knowingly aid or assist in the bringing into, printing, writing, publishing, or circulating, in this Territory, any book, paper, magazine, pamphlet, or circular, for the purpose of exciting insurrection, rebellion, revolt, or conspiracy on the
part of the slaves, free negroes, or mulattoes, against the citizens of
the Territory or any part of them, such person shall be guilty of
felony and suffer death.
SEc. 4. If any person shall entice, decoy, or carry away out of this
Territory, any slave belonging to another, with intent to deprive the
owner thereof of tho services of such slave, or with intent to effect or
procure the freedom of such slave, he shall be adjudged guilty of
grand larceny. and, on conviction thereof, shall suffer death, or be
imprisoned at hard labor for not less than ten years.
SEc. 5. If any person shall aid or assist in enticing, decoying, or
persuading, or carrying away or sending out of this Territory any
slave belonging to another, with intent to procure or effect the freedom
of such slave, or with intent to deprive the owner thereof of the services of such slave, he shall be adjudged guilty of grand larceny, and,
on conviction thereof, shall suffer death, or be imprisoned at hard
labor for not less than ten years.
SEc. 6. If any person shall entice, decoy, or carry away out of any
State or other Territory of the United States any slave belonging to
another, with intent to procure or effect the freedom of such slave, or
to deprive the owner thereof of the services of such slave, and shall
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bring such slave into this Territory, he shall be adjudged guilty of
grand larceny, in the same manner as if such slave had been enticed,
decoyed, or carried away out of this Territory, and in such case the
larceny may be charged to have been committed in any county of this
Territory, into or through which such slave shall have been brought
by such person, and on conviction thereof, the person offending shall
suffer death, or be imprisoned at hard labor for not less than ten
years.
SEc. 7. If any person shall entice, persuade, or induce any slave to
escape from the service of his master or owner, in this Territory, or
shall aid or assist any slave in escaping from the service of his master
or owner, or shall aiel, assist, harbor, or conceal any slave who may
have escaped from the service of his master or owner, shall be deemed
guilty of felony, and punished by imprisonment at hard labor for a
term of not less than :five years.
SEc. 8. If any person in this Territory shall aid or assist, harbor or
conceal any slave who has escaped from the service of his master or
owner, in another State or Territory, such person shall be punished
in like manner as if such slave had escaped from the service of his
master or owner in this Territory.
SEc. 9. If any person shall resist any officer while attempting to
arrest any slave that may have escaped from the service of his master
or owner, or shall rescue such slave when in custody of any officer or
other person, or shall entice, persuade, aid or assist such slave to escape from the custody of any officer or other person who may
have such slave in custody, whether such slave have escaped from the
service of his master or owner in this Territory or in any other State
or Territory, the person so offending shall be guilty of felony and
punished by imprisonment at hard labor for a term of not less than
two years.
SEc. 10. If any marshal, sheriff, or constable, or the deputy of any
such officer, shall, when required by any person, refuse to aid or assist
in the arrest and capture of any slave that may have escaped from the
service of his master or owner, whether such slave shall have escaped
from his master or owner in this Territory, or any State or other Territory, ~mch officer shall be fined in a sum of not less than one hundred
nor more than five hundred dollars.
SEc. 11. If any person print, write, introduce into, publish or circulate, or cause to be brought into, printed, written, published, or
circulated, or shall knowingly aid or assist in bringing into, printing,
publishing, or circulating within this Territory, any book, paper,
pamphlet, magazine, handbill or circular, containing any statements,
arguments, O}linions, sentiment, doctrine,.advice, or innuendo, calculated to produce a disorderly, dangerous, or rebellious disaffection
among the slaves in this Territory, or to induce such slaves to escape
from the service of their masters, or to resist their authority, he shall
be guilty of felony, and be punished by imprisonment and hard labor
for a term not less than five years.
SEc. 12. If any free person, by speaking or by writing, assert or
maintain that persons have not the right to hold slaves in this r.rerritory, or shall introduce into this Territory, print, publish, write, cir-
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culate, or cause to be introduced into this Territory, written, printed,
published, or circulated in this Territory, any book, paper, magazine,
pamphlet, or circular, containing any denial of the right of persons to
hold slaves in this Territory, such person shall be deemed guilty of
felony, and punished by imprisonment at hard labor for a term of not
less than two years.
SEc. 13. No person who is conscientiously opposed to holding slaves,
or who does not admit the right to hold slaves in this Territory, shall
sit as a juror on the trial of any prosecution for any violation of any
of the sections of this act.
This act to take effect and be in force from and after the fifteenth
day of September, A. D. 1855.

CHAPTER CLII.
STATE.

An Act giving meaning to the word ''State.''
§ I. The word "State" to mean "Territory."

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. Wherever the word "State" occurs in any act of the
present legislative assembly, or any law of this Territory, in such construction as to indicate the locality of the operation of such act or laws,
the same shall in every instance be taken and understood to mean
"Territory," and shall apply to the Territory of Kansas.
This act to take effect and be in force from and after its passage.

CHAPTER CLIII.
STRAYS.

An Act concerning strays.
1. When and where strays may be taken
up.
2. Who authorised to take up strays ; who
required to give security.
3. When and how a stray may be taken
up, though not on the plantation of
the taker up.
4. Taker up to give notice to justice of the
peace ; oath to be taken.
5. Justice may summon appraisers.
6. Oath of appraisers; what appraisement
to embrace; how entered by justice.
7. Justice to deliver duplicate copies of
entries; one copy to be delivered to
clerk of county tribunal.

8. Justice to giver taker up a statement of
his duties.
9. Taker up to set up notices in the township; what to contain.
10. Clerk of county tribunal to record justice's certificate.
] 1. Secretary of Territory to contract with
two printers to publish advertisements of strays.
12 Secretary to notify clerks of the printer
contracted with.
13. Duty of printer of advertisements of
strays.
14. Clerk shall file and preserve the advertisements.

STRAYS.
§ 15. Compensation of printer.
16. Contracts with printres to commence
and end on 1st October.
17. Vacancy in office of printer, how filled.
18. Copies of appraisement to be transmitted to printer, when; fees, &c., by
whom paid.
19. Appraisement of neat cattle, sheep,
hogs, and goats, not to be transmitted to printer.
20. Taker up may use stray, how.
21. How owner may prove his property ;
when entitled to receive it
22. Allowance to taker up, how settled.
23. Title of taker up to stray, complete ;
when.
24. Taker up to pay into treasury, when.
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§ 25. In default of payment, county to hold a
lien.
26. When taker up not liable for escape or
death.
27. Reward for taking up a stray.
28. Fees of clerks.
29. Fees of justice ; all animals to be included in one certificate.
30. Penalty for selling, swap ping, or taking
a stray out of the Territory, before
title is vested in taker up.
31. Penalty on taking up, using or working strays contrary to this act.
32. Penalty for failing to comply with this
act, or for abusing a stray.
33. Penalty for printer, clerk, or justice,
neglecting or refusing to perform his
duties.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. No person shall take up any unbroke animal, as a stray,
between the first day of April and the first day of November, unless
the same be found within his lawful inclosure;* nor shall any person,
at any time, take up any stray, unless it be found on his plantation.
SEc. 2. No person shall be authorized to take up any stray beast,
unless he be a citizen and a hou8eholder, unless he first enter into
bond, with sufficient sureties, to the rrerritory of Kansas, for the use
of the owner, in double the amount of the property proposed to be
taken up, to be ascertained by the justice before whom the person
wishes to post such stray beast.
SEc. 3. If any horse, mule, or ass, liable to be taken up, come to
any person's plantation, any other person may notify him of the fact;
and if he fail to take up such stray for more than ten days after such
notice, any other person of the same county may take up such stray,
and proceed with it as if taken up on his own plantation, except that
he shall produce to the justice of the peace proof of the service of the
notice, and shall not swear that the stray was taken up on his own
plantation.
SEc. 4. If any person take up any stray of any kind, and it be not
claimeu and proved, he shall, within five days, go before a justice of
the peace of the county, and make oath that it was taken up on his
own plantation, and that the marks and brands have not been since
altered to his knowledge.
SEc. 5. If necessary, the justice shall issue a summons to three disinterested householders, to appear and appraise the stray.
SEc. 6. The householders, or two of them, shall take an oath that
they will fully, fairly, and impartially appraise the same; and their
appraisement, embracing a description of the size, color; sex, age,
marks, and brands of the stray; shall be entered by the justice in a
book to be kept by him for that purpose.
SEc. 7. The justice shall deliver to such taker up two certified copies
of the entry upon his stray book, one of which he shall, wit.hin fifteen

* Vide the act regulating inclosures.
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days after such appraisement, cause to be delivered to the clerk of the
county tribunal.
SEc. 8. Such justice shall give to the taker up a written statement
of the duties required by law to be performed by such taker up.
SEc. 9. The taker up shall, immediately after the appraisement,
cause a notice to be set up at three of the most public places in the
township in which the stray is posted, which shall contain a copy of
the entry on the justice's stray book.
SEc. 10. The clerk of the county tribunal, immediately after receiving the certificate of any stray from the justice, shall record the
same in a book to be kept for that purpose.
SEc. 11. The secretary of the 11 erritory shall select and contract
with one printer on the north side of the Kaw river, to print all advertisements of strays required by law to be published on that side of
the river, and another printer on the south side of that river, to print
all such advertisements on the south side of that river.
SEc. 12. The secretary of the Territory, immediately after contracting with any printer, shall notify the clerk of each county tribunal,
on that side of the river, of the name and residence of the printer,
and the price of advertisements.
SEc. 13. Such printer shall, once in each month, issue a newspaper,
or printed sheet, in which he shall give one insertion to all advertisements of strays sent to him; and shall send one copy of such monthly
sheet to the clerk of each county tribunal on his side of the river.
SEc. 14. Such clerk shall receive, file, and preserve in his office, all
such papers sent him, for the inspection of all persons who desire to
examine them.
SEc. 1f). Such printer shall receive, for each stray mentioned in the
advertisement, a sum agreed by the secretary of the Territory to be
paid, in the contract, not to exceed fifty cents.
SEc. 16. The secretary shall contract with printers on the first day
of October after this act takes effect, and such contracts shall terminate and be renewed on the first day of October, annually.
SEc. 17. Vacancies in the office of printer shall be filled by the secretary of the Territory, by new contracts, as soon as he shall have given
reasonable notice to all the printers in the district.
SEc. 18. If the owner of any stray horse, mule, or ass, do not prove
it, according to law, within twenty days from the time the same was
taken up, the person taking it up shall pay to the clerk all fees, the
necessary postage, and the price of advertisement, and the clerk shall
immediately transmit, by mail or otherwise, to the proper printer a
copy of the appraisement of the stray, and shall account to the printer
for all money received by him.
SEc. 19. The clerk shall not transmit to such printer a copy of the
appraisement of any neat cattle, sheep, hog, or goat.
SEc. 20. Any person may use or work a stray, legally taken up by
him, if he do so with care and moderation, and do not abuse or injure it.
SEc .. 21. The owner of any stray may, within one year from the
~ime of taking up, prove the same by evidence before a justice of the
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peace, and, upon the payment of all costs, he shn1l be entitled to receive the stray.
SEc. 22. If the owner and taker up cannot agree in the amount of
such allowance, it shall be settled by some justice of the peace, who
shall take into consideration the trouble and expense of the taker up,
and whatever use or service he may have had of such stray.
SEc. 23. If the owner fail to comply with the two preceding sections for one year after the time of taking up, and the taker up shall
have complied with this law, a complete title to such stray shall vest
in the taker up.*
SEc. 24. In all cases where the title to any stray property shall vest
in the taker up by lapse of time, the taker up shall pay into the county
treasury, after deducting all costs, ~:me-half of the appraised value of
such stray, to the usc of the school fund of the county where the same
shall be, and in default of such payment, the county shall hold a lien
on such property to secure payment of said moiety to the county; and
by order of the county tribunal such stray may be sold by the sheriff,
and after paying said amount due the county, the residue shall be paid
to the taker up, after the payment of incidental costs.
SEc. 25. The amount of money required to be paid into the county
treasury by the taker up of any stray or strays) as is provided in the
above section, shall remain in the treasury, subject to be paid over to
the real owner of any such stray or strays, at any time within twelve
months after the same has been paid in, provided such owner shall
produce satisfactory proof that he or she was the real owner of an:r
such stray or strays at the time the same was taken up.
SEc. 26. If any stray, legally taken up, get away or die, without
the fault of the taker up, he shall not be liable for the same.
SEc. 27. There shall be allowed tlte following reward for taking up
strays: First, for every horse, mule or ass, fifty cents; second, for
every head of neat cattle, twenty-five cents; third, for all other kinds
of animals, :fifteen cents each.
SEc. 28. The clerk shall receive the following fees for his services in
relation to strays : First, for recording each certificate of a stray, :fifty
cents; for recording each certificate of appraiRement, twenty-five cents,
whether such certificate contain a greater or less number of animals.
SEc. 29. The justice of the peace shall receive the sum of fifty cents
for each certificate of strays taken up and appraised before him, and
shall put in one certificate all the animals taken up by any one person
at any one time.
SEc. 30. If any person shall sell or swap, or take out of this Territory any stray, before the legal title shall have vested in him, he shall
forfeit to the county double the value of such stray, and may also be
punished by imprisonment, on indictment, not exceeding one year,
and forfeit to the owner double its value.
*A party who wishes to detain property as a stray must show an exact compliance with
the law on the subject of taking up strays, both on his own part and on that of the justice
before whom the appraisement is made; Harryman vs. Titus, 3 Missouri Rep., 302; Crook,
& Thruston vs. Peebly, 8 Missouri Rep , 344. A person claiming an estray, as taken up,
must show that all the pre-requisites of the law have been complied with; he must show the
performance of all those acts which the law requires to be performed, in order to vest the
property of the estray in him; Crook & Thurston vs. Peebly, 8 Missouri Rep., 344.
Ex. Doc. 23--3~
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SEc. 31. If any person unlawfully take up any stray, or take any
stray and fail to comply with this act, or use or work such stray in
any manner contrary to this act, or use or work it before having it
appraised, or shall keep the same more than three days out of the
county at any one time before he acquire title to the same, such offender shall forfeit to the county twenty dollars.
SEc. 32. If any person take up any stray and violate or fail to
comply with this act; or abuse or injure snch stray, the owner may
recover of him double the amount of all injnry sustained, with costs.
SEc. 33. If any printer, clerk, or justice of the peace, fail to perform
the duties enjoined on him by this act, he shall forfeit to the county
not less than five nor more than fifty dollars, and pay to the party injured not less than five nor more than ninety dollars.
This act to take effect and be in force from aml after its passage.

CHAPTER CLIV.
SURVEYORS.

An Act concerning the office of county suTveyor.
~

'

10. Title in dispute of lands divided by
county line, how surveyed.

1

,;ounty surveyor, h0w appointed, tenure of office.
l. Oath of office, bond, &c., condition of
the bond.
3. Certificate of appointment.
4. Duty of surveyor in executing orders
of court.
5. Duty when required by an individual.
6. What surveys shall be legal evidence.
7. When county surveyor is interested,
how survey to be made.
8. Duties of, in keeping records, &c.
9. Lands divided by county lines, may be
surveyed by surveyor of county in
which any part lies.

11. Chainmen and markers to take oath,
when.

12. Compensation of chainmen and markers.
13. Chainmen and markers may be provided by party, when. Deputies, how
to be appointed.
14. Tribunal authorized to obtain copy of
field notes.
15. Compensation to surveyors for field
notes.
16. Certified copies, evidence.
17. Fees of surveyors.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows:

SECTION 1. The tribunal transacting county business shall appoint
some suitable person county surveyor in each county in this Territory,
who shall hold his office for the term of four years, and until his successor is duly appointed and qualified.
SEc. 2. Such county surveyor, before entering upon the discharge of
the duties of his office, shall take and subscribe the oath of office prescribed by law, and shall also enter into bond, with good and sufficient
security, in such sum as shall be required by the tribunal transacting
county business, conditioned that he will faithfully discharge the duties of his office.
SEc. 3. The tribunal transacting county business shall grant to such
county surveyor, a certificate of his appointment, signed by the president of such tribunal, and attested by the clerk thereof, under the

SURVEYORS.

611

<>fficial seal, which, together with the oath of office endorsed thereon,
and his official bond, shall be filed and recorded in the recorder's office
of the county.
SEc. 4. The county surveyor shall execute all orders to him directed,
by any court of record, for surveying or re-surveying any tract of
land, the title of which is in dispute before such court, and all orders
of survey for the partition of real estate.
SEc. 5. The county surveyor shall, within ten clays, when called
upon, survey any tract of land, or town lot, lying in his county, at
the expense of the person demanding the same, providing his legal
fees are first tendered.
SEc. 6. No survey, or re-survey, hereafter made by any person, except the county surveyor, or his deputy, shall be considered legal evidence in any court within this Territory, except such surveys as are
made by the authority of the United States, or by 1nutual consent of
the parties.
SEc. 7. vVhen it shall appear that the county surveyor is interested
in any tract of land the title of which is in dispute before the court,
the court shall direct the survey or re-survey to be made by some
capable person, who is in nowise interested, who shall be authorized
to administer oaths in the same manner as the county surveyor is directed to do, and shall return such survey, or re-survey, on oath or
affirmation; and shall receive for his services the same fees that the
county surveyor would receive for similar services.
SEc. 8. The surveyor of each county shall, first, keep a fair and correct record of all surveys made by himself and deputies, in a book to
be by him procured for that purpose; second, number his surveys progressively ; third, file and preserve a copy of the calculation of each
survey, endorsing thereon its respective number; and) fourth, deliver
a copy of any survey to any person requiring the same, on payment
of the fees allowed by law.
SEc. 9. Any person owning or claiming lands where the same are
divided by a county line, the person owning or claiming such lands,
and wishing to have the same surveyed, may apply to the surveyor of
any county in which any part of such land is situate, and, on such
application being made, the surveyor is authorized and required to
1uake such survey, which shall be as valid as though such lands were
situate entirely in one county.
SEc. 10. When lands, the title of which is in dispute before any
court, shall be divided by a county line, the court making an order of
survey may direct such order to the surveyor of any county in which
any part of such lands is situate.
SEc. 11. Each chainman and marker, employed by the county surveyor or his deputy, shall, before he commences the duty assigned him,
take an oath or affirmation faithfully and impartially to execute the
duties of chainman or marker, (as the case may be,) which oath or
affirmation the county surveyor or his deputy is authorized and required
to administer.
SEc. 12. Each chainman and marker shall be allowed one dollar and
fifty cents for each day he is actually employed, which shall be paid
by the party at whose request the survey is made.
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SEc. 13. The chainmen and markers may be provided by the party
requesting the survey, if approved by the surveyor; deputies may be
appointed by any surveyor, who, before they proceed to discharge their
duties, shall take an oath, well, truly and faithfully to discharge the
duties of deputy surveyors.
SEc. 14. The tribunals transacting county business in each county
in this Territory are hereby authorized, in all cases wherein they shall
consider it to the interest of their counties, to obtain from the surveyor general of the Territories of Nebraska and Kansas, or from the
register of any land office in the land district in which such tribunals
are held, a certified copy of so much of the field notes of all surveys
lying within their counties, respectively, which have been and may
be made by the United States, as relates to the description of the
township, section, fractional section, quarter section, and legal subdivisional corners; the variation of the needle at which the east and
west boundaries of township or range lines were run; the length of
the north and south, as well as east and west, sectional lines ; also,
the failings of east and west township and sectional lines; the same
to be filed in the office of the county surveyor of their counties respectively.
SEc. 15. In all cases where the county surveyor shall have, at his
own expense, obtained a certified copy, as provided for in the preceding section, the tribunal transacting county business may make a.
reasonable allowance to said surveyor for said copy: which shall thereafter become the property of the county, and be filed as provided in
the fourteenth section of this act: Provided, however, That no county
surveyor thus furnished with the field notes shall, when called upon
to execute any survey, make any additional charge therefor.
SEc. 16. In all cases where such copies are filed, a copy of such
copies, certified by the county surveyor, shall be evidence in all cases.
where the same is drawn in question in any judicial proceedings.
SEc. 17. The county surveyors shall be allowed fees for their services
as follows: For every survey actually made, two dollars, and the
further sum of two cents for every chain, lineal 1neasnre, above one
hundred chains; for calculating the quantity of every tract of land,
not divided, seventy-five cents ; for calculating the quantity of each
division made in a tract of land, town lots excepted, seventy-five
cents ; for making each plat, seventy-five cents ; for recording a plat
and certificate, fifty cents ; for every copy of a plat and certificate,
fifty cents; for travelling to the place of survey and returning, for
every mile, six cents ; for ascertaining and planting each corner, under the act to perpetuate testimony, one dollar and a half; for recording each certificate, under the same act, one dollar; for each day's
attendance as a witness, under the same act, two dollars; for delivering depositions to the recorder, under the same act, fifty cents.
This act to take effect and be in force from and after it~ passage.
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CHAPTER OL V.
TOWNS-INCORPORATION OF .

.An Act for the incmporation of towns, and to prevent the circztlation of
town and city scTip.

I. Of the ~lection, po":"er, &c., of the trustees.
II. Of the drawing and paying warrants.

ARTICLE

ARTICLE I.

Of the election, powe1·, &·c., of the trustees.
§ 1. May be incorporated on petition of inhabitants, boundaries, style of.
2. Corporate powers vested in trustees,
how appointed and elected.
3. Qualifications of trustees, term of office.
4. Oath of offiee, meeting and appointment of officers.
5. Board of trustees, how constituted; quorum may compel attendance, how.
6. Trustees to judge of elections, &c.; make
their own rules, &c.; keep a journal
of proceedings ; ayes and noes when
to be entered; proceedings to be published.
What
hy-laws and ordinances the trus7.
tees may pass.
8. Power to appoint certain officers, &c.;
prescribe their duties.
9. Power to pave streets, side-walks, &c.;
proceedings to be had against owner
refusing to pave ; remedy of tenant.
10. Proceedings against property of nonresidents.
11. Taxes, how to be collected.
12. Fines and forfeitures, how recovered ;
who competent as jurors, witnesses,
&c.
13. How and when real estate sold for taxes
may be redeemed.
14. Chairman to report amount of moneys
received, how and when ; how publishcd.
Pcn.itlty
on chairman neglecting to pub15.
)ll,;h report.

16. Chairman to publish and enforce ordinances; in his absence, who may act.
17. Vacancies in the board of trustees, how
filled.
18. Judges uf election, how appointed.
19. Judges of election to give notice of electlon, how and when.
20. Judge of election not attending, another
to be appointed, how.
21. Qualifications of electors.
22. Clerk of election to be appointed, duty
of.
23. Election, how long to be J• ept open ;
how conductHd.
24. In case of a tie, judges to decide by lot.
25. Failure to hold an election, a majority
of judges may order an election.
26. County tribunal may disincorporate,
when.
27. When the court shall not disincorporate.
28. Dissolution not to affect the rights for
or against the corporation.
29. Court to appoint a trustee to act for the
corporation dissolved.
30. Oath and bond of trustee, condition of.
31. Powers and duties of the trustee.
32. Trustee to maklil a report to the county
tribunal.
33. Duty of the trustee when the affairs of
the corporation are closed.
34. Compensation of trustee.
35. Revenue, &c , accruing to a town disincorporated, to be paid to county
tribunal; how to be held.

Be ·it enacted by the governo1· and legislative assembly of the Territo1·y of
Kansas) as follows:
~EcTro.- 1. \Vhenever two-thirds of the inhabitants of any town or
village within this Territory shall present a petition to the probate
court of the county, setting forth the metes and bounds of their village
and commons, and praying that they may be incorporated and a police
-cstal)liRhc<l ior their local government, and for the preservation and
regulation of any commons appertaining to such town or village) and
the court shall bo satisfied that two-thirds of the taxarJle inhabitants
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of such town or village have signed such petition, and that the prayer
of the petitioners is reasonable, the probate court may declare such
town or village incorporated, designating in such order the metes and
bounds thereof; and thenceforth the inhabitants within such bounds
shall be a body politic and corporate, by the name and style of" The
inhabitants of the town of - - - , " (naming it;) and by that name
they and their successors shall be known in law, have perpetual succession, unless disincorporated, sue and be sued, plead and be impleaded, defend and be defended, in all courts of law and equity, and
in all actions, pleas, and matters whatsoever; may grant, purchase,
hold, and receive property, real and personal, within such town, and
no other, (burial grounds and cemeteries excepted,) and may lease,
sell, and dispose of the same for the benefit of the town, and may
have a common seal and break and alter the same at pleasure.
SEc. 2. The corporate powers and duties of every town so incorporated shall be vested in a board of trustees, to consist of five members;
the first board of trustees shall be appointed by the probate court, at
the time of declaring such town incorporate, who shall continue in
office until their successors are elected and qualified; and such successors shall be chosen by the qualified electors residing in such town, on
the first Monday of April in every year, in the manner hereinafter
provided.
SEc. 3. No person shall be a trustee who shall not have attained the
age of twenty-one years; who shall not be a free white male citizen of
the United States; who shall not be an inhabitant of the t0wn at the
time of his election, and resided therein for one whole year next preceding; who shall not be a householder within the limits of such
town ; and every trustee shall hold his office for the term of one year,
and until a successor is elected and qualified.
SEc. 4. Every trustee, before entering upon the duties of his office,.
shall take an oath to support the Constitution of the United States and
an act to organize the Territory of Kansas, and faithfully to demean
himself in office ; and every board of trustees shall assemble within
twenty clays after their appointment or election, and choose a chairman of their number, and some other person as clerk; the board of
trustees shall, by ordinance, fix the time and place for holding their
stated meetings, and may be convened by the chairman at any time.
SEc. 5. At all meetings of the board a majority of the trustees shall
constitute a quorum to do business ; a smaller number may adjourn
from day to day, and may compel the attendance of absent members.
in such manner and under such penalties as the board of trustees previously, by ordinance, may have prescribed.
SEc. 6. The board of trustees shall judge of the qualifications, elections, and retluns of their own members, and determine contested
elections ; they may determine rules for their own proceedings, punish
any member or other person for disorderly behavior in their presence,.
and) with the concurrence of four of the trustees, expel any member,
but not a second time for the same cause; they shall keep a journal
of their proceedings, and, at the desire of any member, shall cause the
yeas and nays to be taken and entered on the journal on any question,
resolution, or ordinance, and their proceedings shall be public.
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SEc. 7. Such board of trustees shall have power to pass by-laws and
ordinances to prevent and remove nuisances ; to prevent, restrain, and
suppress bawdy houses, gambling houses, and other disorderly houses
within the limits of such town or any common thereto attached; to
restrain and prohibit gambling; to provide for licensing aud regulating dram-shops and tippling-houses, theatrical and other amusements
within such town; to restrain or prevent the meeting of slaves ; to
prohibit the firing of :fire-arms; to prevent furious and unnecessary
riding or driving of any horse or other animal within such town, or
uch part thereof as they may think proper; to establish night
watches and patrols; to erect and maintain poorhouses and hospitals;
to prevent the introduction and spreading of contagious diseases ; to
prevent and extinguish .fires; to establish and regulate markets; to
erect and repair bridges; to erect, repair, and regulate wharves and
the rates of wharfage; to regulate the landing of steamboats, rafts,
and other water craft; to provide for the inspection of lumber, building materials, and provisions, to be used or offered for sale in such
town, or to be exported therefrom; to borrow money for the improvement of such town or to supply the same with water; to open and
form public squares, avenues, drains, and sewers, and to keep the
arne clean and in order ; to open, clear, regulate, graduate, pave, or
improve the streets and alleys of such town ; to impose and appropriate fines, forfeitures, and penalties for breaches of their ordinances;
to levy and collect taxes; to regulate the enclosure of any commonfield belonging to, or within the limits of, such town; and to pass
such other by-laws, and ordinances for the regulation and police
of such town and commons thereto appertaining as they shall deem
necessary, not repugnant and contradictory to the laws of the land.
SEc. 8. Such board of trustees shall have power to appoint an ascssor, collector, constable, and such other officers, servants and agents
as may be necessary, remove them from office, prescribe their duties
and fix their compensation.
SEc. 9. Such board of trustees shall have power to have the streets
and alleys opened and repaired, and the foot-ways and side-walks of
the streets paved, at the expense of the owners or occupiers of the
adjacent lots; and if any such owner or occupier fail to open, repair
or pave the same as required by ordinance, such board of trustees
shall ca,m;e the same to be done, and may recover the full expense
thereof from such owner or occupier, by action of debt, in the name
of the corporation, before any court of competent jurisdiction; and if
any tenant he required to open, repair or pave in front of the property
occupied hy him, the expense thereof shall be a good set-off against
o llllH'h of the rent due the owner; but no tenant shall be required
to expend more than the rent for the term for which he occupied
the propPrty.
HEr.. 10. If any person who is a non-resident of such town fail to
open, rc'mir or vave when required as aforesaid, such board of trustees
may caww ~mch lot or lots to be sold to defray the expenses of such
improvement, in such manner as the board may, by ordinance, provide.
flEe. 11. If any person fail to pay any tax levied on his real or
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personal property, the town collector may recover the same by action
of debt, in the name of the corporation, before any court of competent
jurisdiction; and such collector may, in like manner, collect the
amount of taxes due from any non-resident from any tenant or debtor
of such non-resident; but no tenant shall be compelled to pay more
than the rent of such property, and the amount thus paid by him
shall be a good set-off against the owner of the property ; and if such
non-resident' s taxes be not otherwise paid, the property may be sold
to pay the same, at public sale, in such manner as the board of trustees
shall, by ordinance, provide.
SEc. 12. All fin ?s, forfeitures and penalties, accruing to such town,
may be recovered by action of debt, in the name of the corporation,
before any justice of the peace, subject to an appeal to the higher
courts of the Tenitory, and persons living in said town shall be
competent jurors and witnesses, if in other respects competent and
qualified.
SEc. 13. If any real estate be sold by virtue of an ordinance of such
town, the owner thereof may redeem the same at any time within two
years from the day of sale, by paying the purchase money, and all
costs and penalties incurred, together with the interest thereon, at the
rate of twenty per centum per annum until paid.
SEc. 14. The chairman of each board of trustees shall, on the first
day of March and September in each year, make out a corrvct statement of all moneys received and expended on account of their respective towns, during the six months next preceding, and shall cause
such statement, within ten days thereaft"er, to be published in some
newspaper printed in the same town, if there be any, and i:i' not, then
he shall cause copies of such statement to be put up in six of the most
public places in such town, within ten days.
SEc. 15. If the chairman of the board of trustees of any town shall
at any time neglect to make and cause such statement to be published
as required by this act, he shall forfeit for every such neglect the sum
of fifty dollars, to be recovered by action of debt in any court of record,
one-half whereof shall be to the use of such town, and the other
half to the use of any person who will sue for the same.
SEc. 16. The chairman of the boarci shall cause to be printed and
published the by-laws and ordinances of the board for the information
of the inhabitants, and cause the same to be carried into effect; he
shall remain in office for the term for which he is appointed or elected
a trustee, but in case of his absence at any meeting of the board, the
board may appoint a chairman p1·o tempore.
SEc. 17. All vacancies in the board of trustees shall be filled by a
special election, ordered by the chairman of the board, after ten days'
public notice thereof being given.
SEc. 18. Each board of trustees shall, as often as may be necessary,
appoint three qualified voters as judges of the election, to superintend
and conduct all elections for trustees, or other officers required to be
elected; and such trustees shall supply all vacancjes which may happen
in the office of judges of elections.
SEc. 19. The judges of elections shall give public notice of the
time and place of holding each election, by advertisement published
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in some newspaper in their town, or by handbills put up in six public
places in such town, not less than ten nor more than twenty days
previous to the election.
SEc. 20. If, on any day appointed for holding any election, any of
the judges shall fail to attend, the electors present may appoint a
judge or judges of election, to hold such election, who shall be qualified as required by this act, and all elections shall be by ballot.
SEc. 21. All free white male persons, citizens of the United States,
of the age of twenty-one years, residing within the limits of any
incorporated town or city, and who shall have resided within the same
for six months next preceding an election, shall be entitled to vote at
all elections of town officers, and no property qualification shall be
required of any person to render him eligible to any office in any
incorporated town.
SEc. 22. The judges of elections shall appoint a clerk who shall
write down the names of all persons whose votes shall be received,
and the names of those whose votes are rejected, in separate columns.
SEc. 23. The election shall be d\:ept open from ten o'clock in the
forenoon until six o'clock in the afternoon; after the election is closed
the judges shall examine the ballots, and the five duly qualified persons, who shall have received the highest number of votes, shall be
declared duly elected trustees.
SEc. 24. In cases of a tie, the judges shall determine the election,
between the persons so having an equal number of votes, by lot, and
the judges shall make out and deliver, to each person elected a trustee,
a certificate of his election.
SEc. 25. In case of the failure of any election of trustees or other
officers, a majority of the trustees then in office may cause the election
to be held on any other day.
SEc. 26. The probate court of each county shall have power to disincorporate any town which they may have incorporated, upon petition
of three-fourths of the legal voters of such town.
SEc. 27. No corporation shall be dissolved by virtue of this act,
unless it shall appear to the satisfaction of the court that notice has
been given of the intended application for a dissolution of the corporation, by advertisement published in a newspaper nearest the town
prayed to be disincorporated, for at least eight weeks successively
prior to such application, nor until all their liabilities have either
been paicl or secured to the satisfaction of the probate court of the
proper county.
SEc. 28. No dissolution of any corporation under this act shall
invalidate or affect any right, forfeiture, or penalty accruing to such
corporation, or invalidate or affect any contract entered into or
imposed upon such corporation.
SEc. 29. Whenever the probate court shall dissolve any corporation,
they shall appoint some competent person to act as trustee for the
corporation so dissolved.
SEc. 30. The trustee, before entering upon the discharge of his
duties, shall take and subscribe an oath before some judge or justice
of the peace that he will faithfully discharge the duties of his office,
and shall, moreover, give bond with sufficient security, to be approved
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of by the court, to the use of such disincorporated town, conditioned
for the faithful discharge of the duties of his office.
SEc. 31. The trustee shall, as soon as possible, prosecute or defend
to final judgment all suits instituted by or against the corporation,
collect all money due to the same, liquidate all lawful demands against
the same, and for that purpose shall sell any property belonging to
such corporation, or so much thereof as may be necessary, and,
generally, do all acts requisite to bring to a speedy close all the affairs
of the corporation.
SEc. 32. The trustee shall make a report of his proceedings to the
probate court at each term thereof.
SEc. 33. When the trustee shall have closed the affairs of the corporation he shall pay over to the county treasurer all moneys remaining in his hands, and deliver to the clerk of such court all books,
papers, records, and deeds, belonging to the dissolved corporation.
SEc. 34. The trustee shall receive for his services such compensation
as the court shall think reasonable.
SEc. 35. If any town, disincorporated as aforesaid) have an annual
revenue accruing thereto, the same shall be paid to the county treasurer by the persons owing the same; and all moneys thus paid, as
well as all moneys paid them by the trustee, shall be held and disposed of by the court for the benefit of such town, and may be applied
by the court to any specific object, upon the petition of a majority of
the taxable inhabitants of such town.

ARTICLE IT.
Of the drawing and paying wm·rants.
l. Warrants upon the town treasury, how
to be drawn, printed, &c.
2. To be drawn m favor of the person to
whom the debt is due.
3. Payment not to be made except to the

person in whose favor the warrant is
drawn, or his assignee, &c.
4. Warrants may be assigned, form of
assignment.
5. Twenty-fir~t section of first article extended to all cities a.nd towns.

SECTION 1. In all cases where any town in this Territory shall be
indebted to any person, on any account whatever, a warrant shall be
drawn on the treasurer or other officer having the legal custody of
the moneys of such city or town, for the whole amount found clue to
such person by the tribunal or officer having the power to audit and
allow claims against such city or town, and to draw warrants
therefor; and such tribunal or officer shall not, in any case, draw more
than one warrant, for the amount allowed to the same individual, at
the same time.
SEc. 2. All warrants drawn on the treasurer or other proper officer
of any city or town, shall be drawn in favor of the person to whom the
amount thereof shall be allowed, and of no other person.
SEc. 3. No treasurer or other officer of any city or town, in this Territory, shall pay any warrant drawn on him, unless such warrant be
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presented for payment by the person in whose favor such warrant is
drawn, or by his assignee, executor or administrator.
SEc. 4. All such warrants shall be assignable, and every assignment
of any such warrant shall be by endorsement thereon.
SEc. 5. The provisions ofthe twenty-first section of the first article
of this act shall be applicable to all towns incorporated under this act,
and to all towns and cities incorporated in any other manner.
This act to take effect and be in force from and after its passage.

CHAPTER CLVI.
TOWN PLATS.

An Act concerning the plats of towns and villages.
1. Map of every town or addition to be
2.
3.
4.
5.
6.

made; what it shall set forth and
describe.
How to be acknowledged.
Map to be deposited in the recorder's
office.
Recorder to preserve the same.
Penalty for selling-, or offering- for sale,
before map is recorded.
What such map shall convey.

7. Penalty if the map does not set forth
the facts truly.
8. Forfeitures, how recovered.
9. Property of person incurring forfeiture
may be attached.
10. When a town is thrown into a new
county, plat to be transmitted to the
new county.
11. Plats of towns and villages to be filed
with the recorder.

Be it enacted by the governor and legislative assembly of the Tert·itory
of Kansas, as follows:

SECTION 1. Whenever any town or village, or any addition to any
town or village, shall be laid out, the proprietor or proprietors of such
town or village, or addition, shall cause to be make out an accurate
map or plat thereof, particularly setting forth and describing, first, all
the parcels of ground within such town, village or addition, reserved
for public purposes, by their boundaries, course and extent, whether
they bo intended for avenues, streets, lanes, alleys, commons or other
public uses; and, second, all lots intended for sale, by numbers, and
their precise length and width.
SEc. 2. Such map or plat shall be acknowledged by the proprietor,
before some court or officer authorized by law to take the acknowledgment of conveyances of real estate.
SEc. 3. The map or plat so made, acknowledged and certified, the
proprietor shall deposit in the office of the recorder of the county in
which the town, village, or addition is situate.
SEc. 4. r.rhe recorder shall preserve such map or plat in his office
among the records thereof.
SEc. 5. If any person sell, or offer for sale, any lot within any town,
village, or addition, uefore the map or plat thereof be made out, acknowledged and deposited as aforesaid, such person shall forfeit a sum
not exceeding three hundred dollars for every lot which he shall sell
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or offer to sell:* Provided, that this section shall in nowise apply to
towns and villages heretofore laid out, or which shall be laid out prior
to the organization of counties, and the appointment and qualification
of officers therein; but in all such cases, the proprietor or proprietors
of such towns or villages shall file, within three mouths after the
establishment of the office of recorder in the respective counties, the
plats or additions required to be filed by the third section of this act.
SEc. 6. Such maps and plats of such towns and villages, and additions, made, acknowledged, certified and deposited with the recorder,
shall be a sufficient conveyance to vest the fee of such parcels of land
as are therein expressed, named or intended, for public uses in the
county in which such town, village, or addition is situate, in trust and
for the uses therein named, expressed or intended, and for no other
use or purpose.
SEc. 7. If any person, l1is agent or attorney, shall cause a map or
plat of any such town, or village, or addition, to be deposited with the
recorder, which does not set forth and describe all parcels of ground,
and which have been or shall be promised, or set apart for public uses,
and other lots, such person shall forfeit double the value of the ground
so promised, or pretended to have been set apart for public uses, and
not set forth on the map or plat.
SEc. 8. The forfeitures arising under this act may be recovered by
action of debt, with costs, in the name of, and to the use of, the county.
SEc. 9. The property and effects of the person incurring such forfeiture may be proceeded against, by attachment or otherwise, in like
manner, and for the like causes, as in ordinary cases of debt.
SEc. 10. When any town plat shall be deposited with the recorder
of the county, and by reason of the establishment of any new county,
or the alteration of any county lines, the town or village shall fall
within a different county, such recorder shall transmit such plat to the
recorder of the county within which such town or village may be.
SEc. 11. The plats of all towns and villages which have heretofore
been laid off, or which may hereafter be laid off on the public lands
within this Territory, shall be filed with the recorder as aforesaid,
which plats shall accurately set forth the streets, squares, alleys) parks
and avenues, and the width and extent thereof, which are intended
for public use, and, when so filed, they shall be deemed a sufficient
conveyance of such streets, squares, alleys, parks and avenues to such
purposes; and any person occupying or in anywise obstructing such
streets, squares, alleys, parks or avenues, shall be held liable for
damages as if such streets, squares, parks or avenues had been absolutely conveyed to public use as in the third section specified.
This act to take effect and be in force from and after its passage.
*When a person sold a town lot before the plat of the town was made ont, acknowledged
and deposited in the recorder's office, the contract was held absolutely void ; DowniJJg vs.
Ringer, 7 Missouri Rep., 585.
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CHAPTER CLVII.
TOWNSHIPS.

An Act for the organization of townships.
1 . Tr· bunal may divide counties into town- / § 2. Duty of clerk of tribunal.
ships.
3. Whole of a town to be in one township.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. The tribunal transacting county business in each county
in this Territory may divide the county into convenient town.ships,
and, as occasion may require, erect new townships, and sub-divide
townships already established or alter township lines.
SEc. 2. The clerk of such tribunal shall, within thirty days after the
establishment of any township, transmit to the office of the secretary
ofthe Territory a description of such township, containing the name
and boundaries thereof, and said clerk shall enter such description of
record.
SEc. 3. No township line shall pass through any town or common
field thereto belonging, but the whole of such town or common field
shall he part of one township.
Thi.s act to take effect and be in force from and after its passage.

CHAPTER CLVIII.
TREASURY DEPARTMENT.

An Act to establish the treasury department, and to define the powers and
d~tties of treasurer and auditor.
ARTICLE

I.
II.
III.
IV.
V.
VI.

Of the organization of the department.
Of the auditor and his general duties.
Of the settlement of claims and accounts.
Of the treasurer.
Of miscellaneous provisions.
Of securities.
ARTICLE I.
Of the organization of the depa1·tment.

1. Auditor and treasurer appointed ; offices
at seat of government.
2. Treasurer to give bond, condition; auditor to give bond, condition.
3. Securitie:;; to write down and swear to
what they are worth.

4. Approval and record of bond.
5. No commission to issue until bond and
security be given.
6. Auditor and treasurer each to keep a
seal of office.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION

1. There shall be appointed at the present session of the
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legislative assembly, by the governor, and with the advice and consent of the legislative council, a territorial treasurer and a territorial
auditor of public accounts, who shall hold their offices for four years
and until their successors are duly elected and qualified, who shall
reside and keep their respective offices at the seat of government;
they shall be commissioned by the governor and take the oath of office
prescribed by law, which shall be endorsed on their several commissions or certificates of election.
SEc. 2. The treasurer shall give bond to the Territory of Kansas,
in the penal sum o f - - - thousand dollars, conditioned that he will
duly account for all moneys coming into his hands, by virtue of his
office; and the auditor shall give like bond in the sum o f - - - thousand dollars, conditioned for the faithful discharge of the duties of
his office, which several bonds and certificates of appointment, with
the oath of office, shall be deposited in the office of the secretary of
the Territory.
SEc. 3. Each security, when he shall sign such bond, shall write
down in words, at length, opposite his name on the left, the amount
he is willing to swear he is worth, and shall make oath, either before
the governor or before some judge or justice of the peace, in writing,
to be laid before the governor, that he believes himself to be worth
the sum written opposite his name, after the payment of all the debts
for which he is in anywise liable.
SEc. 4. The secretary of the Territory shall endorse on the bond
his approval thereof, stating the time of approval, and file the same
in his office.
SEc. 5. No commission shall issue to an auditor or treasurer until
he shall have given bond and security as required by law.
SEc. 6. The treasurer and auditor shall each keep a seal of office,
which shall be used to authenticate all writings, papers, and documents, certified from either of such offices) respectively.

ARTICLE II.
Of the auditor and his geneml duties.

I

:§ 1. Auditor of public accounts declared to § 2. 'Vhat the auditor shall report to the
be the general accountant and keeper of all public account books, contracts, &c.

general assembly at the commeneement of the session.
3. Certain other duties prescribed.

SECTION 1. The auditor of public accounts is the general accountant
of the Territory, and the keeper of all public account books, accounts,
vouchers, documents, and all papers relating to the accounts and contracts of the Territory, and its revenue, debt, and fiscal affairs, not
required by law to be placed in some other office, or kept by some
other person.
SEc. 2. He shall digest, prepare, and report to the general assembly, at the commencement of each regular session, first, a full and
.detailed statement of the condition of the revenue, and the amount of
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the expenditures for the two preceding fiscal years; second, a full and
detailed statement of the public debt; third, estimates of the revenue
and expenditures for the two succeeding fiscal years; fou'rth, such
plans as he may deem expedient for the support of the public credit,
for lessening the public expenses, for promoting frugality and economy in the public offices, and, generally, for the better management
and more perfect understanding of the fiscal affairs of the Territory;
fifth, a tabular statement showing, separately, the whole amount of
each appropriation of money made by law, the amount paid under the
same, and the balance unexpended; sixth, a tabular statement showing the amount of revenue chargeable to each county for the two precoding fiscal years, the aggregate amount of each object of taxation,
together with the tax due on the same.
SEc. 3. He shall, first, audit, adjust and settle all claims against
the Territory, payable out of the treasury, except only such claims as
may be expressly required by law to be audited and settled by other
officers and persons; second, draw all warrants upon the treasury for
money, except only in cases otherwise expressly provided by law;
third, express in the body of every warrant which he may draw upon
the treasury for money the particular fund appropriated by law out of
which the same is to be paid; fourth, audit, settle, and adjust the accounts of the collectors of the revenue, and other holders of public
money, who are required by law to pay the same into the treasury;
fifth, keep an account between the Territory and the territorial treasurer; sixth, keep an account of all debts and credits between the Territory and the United States, and between the Territory and every
other State, sovereignty, community, officer or person with whom the
Territory may have dealings, and of every separate fund in the treasury authorized by law; seventh, direct prosecution, in the name of
the Territory, for all official delinquencies in relation to the assessment, collection and payment of the revenue, against all persons who
by any means become possessed of public money or property, and fail
to pay over or deliver the same, and against all debtors of the Territory; eighth, give information, in writing, to either house of the general
assembly, whenever required, upon any subject relating to the fiscal
affairs of the Territory, or touching any duty of his office; ninth, perform all such other duties as may be required by law.

ARTICLE III.
Of the settlement of claims and acco tmts.

1. Collectors and others to exhibit their
accounts to the auditor, when; his
duties thereon.
2. Balances due the Territory to be paid
within ten days afler settlement ;
damages for f-tiling to pay.
3. Auditor to issue warrant of distress
against delinquent; to whom to be
directed.
4. Warrant of distress, how and upon
whom to be executed.

5. Property distrained, how advertised and
sold ; proceeds, when to be paid into
the treasury.
6. Compensation of officer collecting money
on distress warrant.
7. Claims against the Territory to be audited within two years.
8. What claims may be set off against the
Territory.
9. Auditor may examine parties and witnesses under oath.
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§ 10. Vouchers and documents to be pre- § 13. Persons dissatisfied with auditor'sd.deserved in the auditor's office ; copies
may be given.
11. Auditor to draw warrants, for what ;
form.
12. No warrant to be drawn or paid unless
there is an appropriation, nor from
another appropriation.

cision may have the claim certified
to the general assembly.
14. When the auditor shall audit claims
and give a certificate.
15. To report to general :tssembly all collectors whose accounts have remained
six months unsettled.
16. Auditor to publish list of defaulting
collectors, how.

SECTION 1. All collectors of the revenue, and others bound by law
to pay money directly into the treasury, shall exhibit their accounts
and vouchers to tbe auditor on or before the first :Monday in N ovember in each year, to be audited; adjusted and settled; and the auditor
shall proceed, without unnecessary delay, to audit, adjust and settle
the same, and report to the treasurer the balance found due.
SEc. 2. If any of the persons mentioned in the preceding section
shall fail to pay the amount so found due into the treasury, and produce the treasurer's receipt to the auditor within ten days after the
settlement above required, the delinquent shall forfeit to the Territory the amount of the commission allowed him by law, and also two
and a half per centum a month on the amount wrongfully withheld,
to be computed from the time the same ought to have been paid until
actual payment, and the auditor shall charge ~uch delinquent accordingly.
SEc. 3. The auditor shall, immediately after such delinquency shall
occur, issue a '"arrant of distress against such delinquent and his securities, directed to the sheriff or coroner, as the case may require, of
the proper county ; or if there be no sheriff or coroner, or they shall
be disqualified to act, then to the sheriff of some adjoining county,
(who is authorized and required to execute the same, and who, together with his securities, shall be liable on his official bond, in the
same manner and to the same extent as if the writ were to be executed
in his own county,) stating therein the amount due and the penalties
and forfeitures.
SEc. 4. Such sheriff or coroner shall levy and collect the same, together with the penalties and forfeitures stated in the writ, by the
distress and sale of goods and chattels and real estate of such delinquent; and for the want of sufficient goods and chattels and real estate of the delinquent to satisfy such warrant, then by the distress and
the sale of the goods and chattels and real estate of the securities of
such delinquent.
SEc. 5. Property clistrained shall be advertised and sold in such
manner, and at such time and place, as is prescribed by law for advertising and selling property by virtue of a writ of fiera facias). and
the sum collected shall be accounted for and paid into the treasury
within sixty days after its collection, unless the first Monday of November shall intervene, and in that event then on or before that
day.
SEc. 6. The officer collecting money, by virtue of a distress warrant,
shall receive the same mileage for paying the same into the treasury,
as is allowed by law to collectors for the same service; but if such
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officer shall be the collector of the revenue, he shall not receive such
mileage, if such money be paid at the time of paying the revenue.
SEc. 7. Persons having claims against the Territory shall exhibit
the ~am e) with the evidence in support thereof, to the auditor, to be
audited, settled, and allowed, within two years after such claims shall
accrue, and not afterwards.
SEc. 8. In all suits brought in behalf of the Territory, no debt or
claim shall be allowed against the Territory as a set-off, but such as
have been exhibited to the auditor, and by him allowed or disallowed,
except only in cases where it shall be proved, to the satisfaction of the
court, that the defendant, at the time of the trial, is in possession of
vouchers which he could not produce to the auditor, or that he was
prevented from exhibiting the claim to the auditor by absence from
the Territory, sickness, or unavoidable accidents.
SEc. 9. The auditor, whenever he may think it necessary to the
proper settlement of any account, may examine the parties, witnesses,
and others, on oath or affirmation, touching any matter material to beknown in the settlement of such account, and for that purpose may
issue suhpamas, and compel witnesses to attend before him and give
evidence in the same manner and by the same means allowed by law
to courts of record.*
SEc. 10. All accounts, vouchers, and documents, settled or to be
settled by the auditor, shall be preserved in his office, and copies
thereof, authenticated by the official seal, shall be given to any person
interested therein, who may require the same.
SEc. 11. In all cases of accounts, audited and allowed against the
Territory, and in all cases of grants, salaries, pay, and expenses allowed by law, the auditor shall draw a warrant on the treasurer for
the amount due, in the form now used in the treasury department.
SEc. 12. No warrant shall be drawn by the auditor, or paid by the
treasurer; unless the money has been previously appropriated by law ~
nor shall the whole amount drawn for or paid, under any one head,
ever exceed the amount appropriated by law for that purpose.
SEc. 13. If any person interested shall be dissatisfied with the decision of the auditor on any claim, account, or credit, the auditor
shall, at the request of such person, certify his decision, with his reasons therefor, specifying the items rejected, if less than the whole,
under the seal of his office, and refer the same to the general assembly. t
SEc. 14. In aU cases where the laws recognise a claim for money
against the rrerritory, and no appropriation shall be made by law to
pay the same, the auditor shall audit and adjust the same, and give
the claimant a certificate of the amount thereof, under his official seal,
if demanded, and shall report the same to the general assembly with
as little delay as possible.
SEc. 15. The auditor shall report to the general assembly, within
ten days after the commencement of each regular session, a list of all
collectors of the revenue, and other holders of public money, whose
"" Vide the act concerning witnesses, sections three and four.
t The supreme court has held that it would grant relief by mandamus ; Heard vs. Eaber,
8 Missouri Rep , 142 ; Hutchins vs. State, ibid, 288.

Ex. Doc. 23-40
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accounts have remained unsettled for the space of six months after they
ought to have been settled according to law, and the reasons therefor.
SEc. 16. When the collectors of the revenue or other holders of
the public money, shall fail to pay the amount due by them into the
treasury, within the time prescribed by law, the auditor shall, within
thirty days after such default, publish, for one week, in four newspapers printed at four of the most public places in the Territory, a list
of all such defaulters, with the amounts respectively due from each.

ARTICLE IV.
Qf the treasu1·er.

'§ 1. Duties of the treasurer.

J

§ 2. To give duplicate receipts, &c.

SECTION 1. The treasurer shall, first, receive and keep all moneys of
the Territory not expressly required by law to be received and kept
by some other person; second, di!:lburse the public moneys upon warrants drawn upon the treasury according to law, and not otherwise;
.third, keep a just, true and comprehensive account of all moneys received and disbursed; jmtrth, keep a just and true account of each
head of appropriation made by law, and the disbursements made under
the same ; fifth, render his accounts to the auditor for settlement,
quarterly, or oftener if required; sixth, report to each house of the
legislative assembly) within ten days after the commencement of each
regular session, a detailed statement of the condition of the treasury,
and its operations for the two preceding years; seventh, give information, in writing, to either house of the legislative assembly, whenever
required, upon any subject connected with the treasury, or touching
any duty of his office ; and e·ighth, perform all such other duties as
may be required by law.
SEc. 2. The treasurer shall grant duplicate receipts, under the seal
of his office, for all sums of money which shall be paid into the treasury, and the person receiving the same shall deposit one of them with
ihe auditor, who shall credit such person accordingly, and charge the
treasurer with the amount.
·
ARTICLE V .
.Miscellaneous provisions.

1. Auditor and treasurer to have free access to each other's office. books . S<-P.
2. Shall keep letter book, what to enter
therein.
3. Penalty on auditor for issuing a warrant without authority.
4. Penalty on treasurer refusing to pay a
warrant.
5. Penalty on auditor and treasurer for
neglect of duty, oppression, extortion, &c.

6. Accounts audited and found due, derl ;m'(l to be a lien.
7. Secretary to select members of the general assembly to settle with the auditor and treasurer, when.
8. Oath to be taken by members.
9. Members appointed, to settle, make report, and other duties.
10. Vacancy in the office of auditor or treasurer, how filled.
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11. Governor to cause settlement to be marle
with auditor or treasurer in certain
cases.
12. Statement of settlement to be delivered to
the party entitled to the same, when.
13. \Vhen duplicate statements of settlement shall be made.
14. Settlement approved by the legislature,
entries to be made ; if disapproved,
another settlement to be made.
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15. Compensation of the person appointed
by the governor to act as auditor or
treasurer.
16. Compensation of the person appointed
to make settlement.
17. Power of auditor and treasurer to administer oaths.

SECTION 1. The auditor and treasurer shall have free access to each
other's offices for the inspection of all books, accounts and papers
which they respectively contain, and free access to all the other offices
of the Territory for the inspection of such books, accounts and papers
as concern any of their duties.
SEc. 2. The auditor and treasurer shall each keep a letter book, in
which shall be recorded all official letters which they may write.
SEc. 3. If the auditor shall, knowingly, issue any warrant upon the
treasury not authorized by law, he shall, upon conviction thereof, be
fined in a sum not exceeding fourfold the amount of such warrant, and
imprisoned for any length of time not exceeding one year, and shall
be deemed guilty of a misdemeanor in office.
SEc. 4. If the treasurer shall, wilfully and unlawfully, refuse to pay
any warrant lawfully drawn upon the treasury, he shall forfeit and
pay to the holder thereof fourfold the amount of such warrant, to be
recovered by action of debt against the treasurer and his securities, on
his official bond) or otherwise, according to law, and the treasurer
shall be deemed guilty of a misdemeanor in office.
SEc. 5. If the auditor or treasurer shall wilfully neglect or refuse to
perform any duty enjoined by law, or shall be guilty of any oppression or extortion in the performance of any legal duty, or shall receive any fee or reward for the performance of any legal duty notallowed by law, or, by color of his office, shall knowingly do any act
not authorized by law, or in any other manner than is required by law,
he sball forfeit to the Territory any sum not exceeding one thousand
dollars, and shall be deemed guilty of a misdemeanor in office.
SEc. 6. The amount of every account audited, adjusted and found
duo to the Territory, according to this act, with the penalties and interest thereon, is declared to be a lien upon the real estate of the person charged with the same, from the time that suit shall be commenced
for the recovery thereof.
SEc. 7. On or before the first day of September preceding the regular session of the general assembly, the secretary of the Territory
shall select and notify one member elected to the council, and two
members elected to the House of Representatives, to attend at the seat
of government, six days before the commencement of the session) for
the purpose of settling with the auditor and treasurer.
SEc. 8. The members thus selected, before entering on such duties,
shall take the oath required by the constitution of members of the
legislative assembly, which shall be endorsed and certified on their
certificates of election.
SEc. 9. 'rhe members selected, or a majority of them, shall make
such settlement, and make to each house of the legislative assembly a
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report thereof, and, if they approve the same, shall cause proper entries to be made in the books of the auditor and treasurer's offices,
showing the result of such settlement, and immediately thereupon
shall cause all the vouchers which shall have been examined and allowed in such settlement to be defaced, by writing in large letters, on
the face thereof, the word '' cancelled.''
SEc. 10. In case of the death, sickness, absence from the Territory,
Temoval from office, or impeachment of any auditor or treasurer, the
governor may make an appointment, for the time being, of some
suitable person to perform the duties of such office until a successor
can be appointed according to law, or until such absence or disability
shall cease.
SEc. 11. Immediately after the appointment and qualification of any
auditor or treasurer, or the resumption of his duties by either officer,.
(if, in the meantime, an auditor or treasurer pro tempore shall have
been appointed,) the legislative assembly, if in session, or, if not,
the secretary of the Territory, shall cause a settlement to be made of
the accounts of the former auditor or treasurer, or auditor or treasurer
pro temp01·e, remaining unsettled, in the manner provided in the
seventh, eighth, and ninth sections of this article.
SEc. 12. If the legislative assembly shall be in session when such
settlement is made, it shall cause to be made out and delivered to the
person entitled thereto a certificate of such settlement, showing the
balance of moneys, securities, and effects for which he is accountable,.
and what has been delivered to his successor.
SEc. 13. If the legislative assembly shall not be in session when
such settlement is made, the persons appointed by the governor to
make such settlement shall make out duplicate certificates of such
settlement, showing what is required to be shown in the certificate to
be made out according to the provisions of the preceding section, one,
of which shall be delivered to the person entitled thereto, and the
other to the governor, to be laid before the legislative assembly at its
next session.
SEc. 14. When the certificate mentioned in the next preceding section shall be laid before the legislative assembly, if it approve the
same, it shall cause the proper entries to be made in the books of the
auditor and treasurer; and if it disapprove thereof, it shall cause
another settlement to be made.
SEc. 15. Any person appointed by the secretary of the Territory, in
virtue of the tenth section of this act, shall receive the same compensation allowed by law to the officer whose duty he is appointed to
p~rform, in proportion to the time he shall be engaged in such serVIce.
SEc. 16. The persons appointed by the governor to make settlement
with the auditor and treasurer shall receive the same compensation as
is allowed by law to members of the legislative assembly, during the
time they may be engaged in such service.
SEc. 17. The auditor and treasureT shall each have power to administer all oaths and affirmations required by law in matters touching
the duties of their respective offices.
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ARTICLE VI.
Of securities.
~

1. Securities on bond of treasurer to take
an oath.

I§

2. Treasurer and auditor to receive, for services, per centage on revenue.

SECTION 1. Each security, offered on the bond of the treasurer of
the Territory, shall make oath, either before the secretary of the Territory, verbally, or before some judge or justice of the peace, in
writing, to be laid before the secretary of the Territory, that he verily
believes himself to be worth the amount set opposite his name, after
the payment of all debts for which he is in anywise bound or liable.
SEc. 2. The treasurer and auditor of the Territory shall each receive
for their services per centage u-pon the whole amount paid into the
territorial treasury, from all sources of revenue, as a compensation for
their services.
This act to take effect and be in force from and after its passage.

CHAPTER OLIX.
TREASURY DEPARTMENT.

An Act explanatm·y of an ctct organizing a treasury department.
§ I. Penalty of bond of treasurer .

Be it enacted by governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. The penalty of the official bond of the territorial treasurer shall be in the sum of ten thousand dollars) and the penalty of
the bond of the auditor of public accounts shall be in the sum of five
thousand dollars.
This act to take effect and be in force from and after its passage.

CHAPTER OLX.
TRESPASS.

An Act to prevent certain trespasses.
1. Treble damages recoverable for certain § 4. When single damages only recoverable.
trespasses
5. Slave committing certain trespasses,
2. Throwing down or leaving open doors,
owner liable for single damages.
bars, gates, or fences, forfeiture of
6. Employer or hirer of a slave responsifive dollars and double damages.
ble, when.
3. Penalties and damages, how recovered ;
7. Defendants may plead the general iswhen to be paid to the county.
sue, &c.

Be it enacted by the governor and legislative assembly of the Territory
of J(ansas, as follows:
.SECTION

1. If any person shall cut down, injure, or destroy, or carry
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away, any tree, placed or growing for use, shade or ornament; or any
timber, rails, or wood, standing, being or growing on the land of any
other person; or shall dig up, quarry, or carry away, any stones, ore,
or mineral, gravel, clay, or mould, roots, fruits, or plants; or cut
down or carry away grass, grain, corn, flax, or hemp, in which he has
no interest or right, standing, lying, or being on land not his own;
or shall knowingly break the glass, or any part of it, in any building
not his own ; the person so offending shall pay to the party injured
treble the value of the thing so injured) broken, destroyed, or carried
away, with costs.*
SEc. 2. If any person shall voluntarily throw down or open any
doors, bars, gates, or fences, and leave the same open or down, other
than those that lead into his own inclosure, he shall pay to the party
injured the sum of five dollars, and double the amount of damages the
party shall sustain, by reason of such doors, bars, gates, and fences
having been thrown down or opened, with costs.
SEc. 3. All penalties contained in the preceding section may be recovered by action of trespass or debt, founded on this statute, or by
indictment, at the option of the party injured, in any court having
jurisdiction of the same; and when the proceeding is by indictment,
such penalties shall be paid into the county treasury.
SEc. 4. On the trial of any action or prosecution brought upon this
statute, if it shall appear that the defendant had probable cause to
believe that the land on which the trespass is alleged to have been
committed, or that the thing so taken, carried away, injured or destroyed, was his own, the plaintiff in the action or prosecution shall
receive single damages only, with costs.
SEc. 5. If a slave commit any of the offences contained in the fir~t
and second sections of this act, it shall be lawful for the person injured
to bring an action for the recovery of single damages against the owner
of the slave, under the same regulations and restrictions as are in this.
act heretofore provided.
SEc. 6. If such slave, at the time of committing such trespass, shall
be in the employment or hire of another person other than the owner,
such person shall be accountable for all trespasses such slave shall
commit whilst so employed or hired, in the same manner that the·
owner is made accountable by this act for the trespass of his slave.
SEc. 7. In all actions and prosecutions founded on this statute, the
defendant may plead the general issue, and give anv special matter in
evidence~ giving the plaintiff notice in writing, at the time he pleads
the general issue, of the points of the special matter which he intends
to give in evidence.
This act to take effect and be in force from and after its passage.
*In an action of trespass, under the statute, a general verdict shall be decreed for single
damages, unless the contrary appears; George vs. Rooks, 7 Missouri Rep ., 149; Withington
vs. Young, 4 Missouri Rep., 564; Cooper t·s. Maupin, 6 Missouri Rep , 624. In an action of
trespass, when the declaration contains counts upon the statute, and at common law, and
entire damages are assessed, the damages will not be trebled, it not appearing from the verdict that the damages were assessed upon the statutory counts only ; Lowe and Forsythe vs.
Morrison, 8 Missouri Rep., 350. Should not a declaration of trespass, under the statute, in
order to bring the offence within its terms, aver that the defendant had no interest or right in
the property taken away, and that it was on land not his own? Quen. Ibid.
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CHAPTER CLXI.
VAGRANTS.

An Act respecting vagrants.
1. Who are deemed vagrants.

2. Keepers of garniJJg tables, &c , deemed
vagrants.
3. Justice of peace to issue warrant to apprehend vagrant.
4. Vagrancy to be established ; to be hired
out.

5. Minor to be committed or give re'!ognizance, &c., tribunal to direct sheriff
to bind him ont.
6. Hir of vagrants, how disposed of.
'i. Duty of sheriffs and other officers, &c.
8. Grand juries to make presentment;
proceedings thereon.

Be it enacted by the go'tlernor and legislative assembly of the Te'r ritory
of Kansas, as follows:
SECTION 1. Every able bodied person who shall be found loitering or
wandering about, not having wherewithal to maintain himself by
some visible property) and who does not betake himself to labor or
some honest calling to procure a livelihood, and all able bodied persons who are found begging, and who quit their houses and leave
their wives and children without the means of subsistence, shall be
deemed and treated as vagrants.
SEc. 2. All keepers or exhibitors of any gaming tables or gambling·
device, and all persons who travel or remain in steamboats, or go from
place to place, for the purpose of gaming, shall be deemed and treated
as vagrants.
SEc. 3. When any such person is found, any justice of the peace of
the county shall, upon information, or from his own knowledge, issue
his warrant to the sheriff or constable to bring such person before
him.
SEc. 4. If, upon due examination, it shall appear to said justice that
he is a vagrant as above set forth, and the fact having been established
by the verdict of a jury, which shall in all such cases be summoned
and sworn to inquire whether the person be a vagrant or not, he shall
make out a warrant under his hand and seal, authorizing the sheriff
or constable to keep said vagrant in his custody, until three days'
notice can be given by advertisement, set up in the most public places
in the county, and to hire out such vagrant at the court-house door,
in said county, for the term of six months, to the highest bidder) for
cash in hand..
SEc. 5: If such person be a minor, the justice shall commit him to jail,
unless such minor enter into a recognizance to appear at the next
term of the county tribunal; ancl it shall be the duty of the county
tribunal to direct the sheriff to bind him apprentice to some useful
trade or occupation, until he arrives at the age of twenty-one years;
and such vagrant minor shall, in all respects, be subject to the laws
regulating apprentices.
SEc. G. The moneys arising from the hire of any vagrant shall be
applied by the ju tice of the peace, after the payment of costs, to the
paying of his debts; if he shall not be indebted, or do not owe the
amount of his hire, the same, or balance, shall be paid to such vagrant
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at the expiration of such time of service, unless he has a wife or children, in which case it shall be applied to their use.
SEc. 7. All sheriffs and constables, within the several counties of
this Territory, shall give information to some justice of the peace of
all vagrants, within their knowledge, in their respective counties.
SEc. 8. Grand jurors impanneled for a county shall make presentments of all such persons within the county whom they may suspect
to be vagrants; and upon any such presentment, the court shall direct
some justice to issue his warrant to bring such suspected person before
him, and such examination shall be had, and such steps taken, as directed by this act.
This act to take effect and be in force from and after its passage.

CHAPTER CLXII.
VENUE.

An Act providing for the change of ven·ue in civil cases.
§ I. In what cases a change of venue in
civil cases may be awarded.
2. Petition and affidavit for change of
venue in civil cases may be presented
in vacation.
3. Notice having been given, court may
hear and determine.
4. When the court may award a change
without application by either party.
5. Change awarded in vacation, order to
be transmitted to the clerk where
the cause is pending.
6. What copies and papers clerk shall

make out and transmit to clerk
where cause is removed.
7. The clerk of the court to which the
cause is removed, to file papers and
docket the cause.
8 Costs of change of venue to be paid by
petitioner.
9. Failing to pay costs for fifteen days,
how proceeded against.
10. What the clerk shall recover.
11. Failure to send or loss of papers not to
operate as a discontinuance of the
case; how supplied.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. A change of venue may be awarded in any civil suit at
law or equity, in any district or probate court, for any of the following causes: First, that the judge is interested, prejudiced, or is related
to, or has been of counsel in the cause for either party; Second, that
the opposite party has an undue influence over the mind of the judge;
ThiTd, that the inhabitants of the county are prejudiced against the
applicant; Fourth, that the opposite party has undue influence over
the inhabitants of the county.
SEc. 2. Any party in such cause may present to the court, or judge
thereof in vacation, a petition, setting forth the cause of his application for a change of venue, and shall annex thereto an affidavit to the
truth of the petition, and alleging that he has just cause to believe
that he cannot have a fair trial on account of the causes alleged.
SEc. 3. If reasonable notice shall have been given to the adverse party,
or his attorney, the court shall hear the case, and award a change of
venue to some court where the causes complained of do not exist, as
convenient as may be to the opposite party.
SEc. 4. If the judge is interested, or related to, or shall have
been of counsel in the cause for either party, the court or judge may
award such change of venue in his discretion, without any application
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from either party; but neither party shall have more than one change
of venue.
SEc. 5. If any judge award such change of venue in vacation, he
shall immediately transmit to the clerk of the court wherein the cause
is pending the petition and affidavit, with a written order for the
change of venue.
SEc. 6. When any such order shall be made by the court or judge,
the clerk shall immediately make out a full transcript of the record
and proceedings in the cause, including the petition and affidavit and
order of removal, and transmit the same, duly certified, together with
all the original papers filed in the cause, and not forming a part of
the record, to the clerk of the court to which the removal is ordered;
and for failure to do so, shall forfeit one hundred dollars to the party
aggrieved, to be recovered by action of debt.
SEc. 7. The clerk of the court to which such cause is certified shall
file the same, and the cause shall be docketed, proceeded in and determined as if it had originated therein.
SEc. 8. All the costs and expenses attending any such change of
venue, made on the application of either party, shall be taxed and
paid by the petitioner, and not taxed in the cost~ of the suit.
SEc. 9. If such petitioner fail to pay such costs within fifteen days
after the change of venue, such clerk may make out a fee bill against
such petitioner and his securities, (if any,) and deliver the same to
any sheriff, who shall levy and collect the same, with fifty per cent.
thereon, for the use of the clerk, as other fee bills.
SEc. 10. Such clerk may recover the amount of such fee bills, and
fifty per cent. thereon, by action of debt.
SEc. 11. If any clerk fail to transmit the transcript and papers in
any cause, the venue whereof has been changed, or if such papers be
sent and lost, such loss or failure shall not operate a discontinuance
of such cause, but, at the next term of said court, may be filed, or,
if lost, copies of the originals may be furnished and filed, and the
cause shall proceed as if no such failure or loss had happened.
This act to take effect and be in force from and after its passage.

CHAPTER CLXIII.
WEIGHTS AND MEASURES.

An Act regulating weights and measures.
§ 1. Trihul'Hll to procure standards of weights § 3. Duty of clerk in sealing weights and
and measures.
2. When procured, notice to be given;
penalty for using false weights, &c.

measures.
4. What shall constitute the "100 weight
and the " ton "
5. What weight shall constitute a bushel.

Be it enacted by the gove'rnor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. The clerk of each tribunal transacting county business
shall provide, at the expense of the county, one measure of one foot,
or twelve inches, English measure; one measure of three feet, or
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thirty-six inches, English measure, denominated one yard; one half
bushel measure, which shall contain one thousand seventy-five and
one-fifth cubic inches, denominated dry measure; one gallon measure,
which shall contain two hundred and thirty-one cubic inches; and
one half gallon measure, which shall contain one hundred and fifteen
and one-half cubic inches; one quart measure, which shall contain
fifty-seven and three-fourths cubic inches; also, one set of weights,
called avoirdupois weights; and one seal, with initials of the county
inscribed thereon, which measures, weights and seals shall be kept by
the clerk of the tribunal aforesaid.
SEc. 2. So soon as the weights and measures are provided, the said
clerk shall cause notice thereof to be given at the court-house door for
two months; and any person who shall knowingly keep any measure
or weight, and buy or sell any commodity whatsoever by such weight
or measure as shall not correspond with the weights and measures deposited in the clerk's office, shall, for every such offence) forfeit and
pay to the party injured ten dollars, to be recovered by action of debt
before any justice of the peace of the county.
SEc. 3. 'rhe clerks aforesaid shall, with the seal aforesaid) seal all
weights and measures, presented to them for that purpose, that correspond with the county standard.
SEc. 4. The hundred weight shall consist of one hundred pounds
avoirdupois, and twenty such hundreds shall constitute a ton.
SEc. 5. Whenever wheat, rye, or Indian corn, shall be sold by the
bushel, and no special agreement as to the measurement or weight
thereof shall be made by the parties, the bushel shall consist of sixty
pounds of wheat, and fifty-six pounds of rye, and fifty-six pounds of
Indian corn, and fifty pounds of buckwheat, and forty-eight pounds of
barley, and oats thirty-five pounds, and beans sixty pounds, and cloverseed sixty pounds, and potatoes sixty pounds, and :flaxseed fifty-six
pounds, onions fifty-seven pounds, salt fifty pounds, castor beans fortysix pounds, hemp seed forty-four pounds, timothy seed forty-five
pounds, ox bran twenty pounds, dried peaches thirty-three pounds,
dried apples twenty-four pounds, stone coal seventy pounds.
This act to take effect and be in force from and after its passage.

CHAPrrER CLXIV.
WILLS.

A.n A.ct to regulate wills.
1. Who may make a will.
2. Who may make a will of personal estate.
3 Wills to be in writing; how signed by
testator, and how attested.
4. How witnessed when not signed by the
testator.
5. Revocation of wills; what will be, and
how affected.
6. Revocation of wills by the marriage of
testator and his leaving issue.

7. Will of an unmarried woman revoke11.
by her subsequent marriage.
8. A bond to convey property previously
devised by will, and described therein, not to effect a revocation of the
devise; and what effect it shall have.
9. A charge or incumbrance not deemed a
revocation, when.
10. A testator shall be deemed to have died
intesta.te as to children not named in
the will.

WILLS.

635

ll. Advancement to children in lifetime of §_34. Authenticated copies of wills, and the
testator, effect thereof.

12. Descendants of a devisee to take the
property of the test,ttor in same way
as if devisee had survived the teE.tator.
13. Revocation, &c., of second will, not to
revive the first, unless, &c.
14. In what counties wdls to be proved.
15. Certificate of probate or rejection, by
whom granted.
16. Attestation of a witness, sick, absent, or
non-resident, &c.; how procured.
17. Effect of such attestation.
18. When a witness is dead, insane, or residence unknown, what proof shall be
sufficient.
19. When all witnesses are dead, insane, or
their residence unknown, what proof
shall be sufficient.
20. All testimony to be reduced to writing,
signed, and certified.
21. Nuncupative wills, what shall be considered good; how proved, and to
be made at the time of last sickness,
where, &c.
22. Wills of mariners and soldiers, how
. made, and when to be deemed good.
23. Proofofnuncupative will, when refused,
and when and how to be offered.
24. Probate of nuncupative will not to be
granted, except under certain conditions and proceedings.
25. Wills, by whom to be recorded.
26. W1lls, when may be read as evidence.
27. Record of wills, when may be received
as evidence, and when repelled by
contrary proof.
28. Lands devised by will, to be recorded ;
where and when, and in what county.
29. Proceedings by a person interested to
contest the validity of a will, h0w
had.
30. Verdict of the jury, or judgment of the
court, how final.
31. Wills not contested within five years,
to be binding, except upon persons
absent from the United States, &c.
32. What weight the oath of a subscribing
absent witness shall have at the trial.
33. Any person owning real or personal estate in this Territory, may devise the
real estate according to the laws of
this Territory, and the personal property according to the laws of the State
or Territory where he may reside.

probate thereof; how recorded.
35. Such wills may be contested, &c., in
same way as if made in this Territory.
36. Legacies, bequests, &c., to witnesses of
a will, how far to be considered void,
and the witnesses to be admitted as
competent.
37. When a will is not established, witness, who is devisee, can take, and
how ; can recover from the devisees,
&c., named in the will.
38. When will can be attested by a sufficient number of other competent witnesses, devise, &c., shall be valid.
39. Creditor to be admitted as a witness to
a will, notwithstanding the estate be
charged with debt by will.
40. Legatees, &c., may be competent witnesses in case of their having discharged or refused to receive any bequest, gift, or otherwise.
41. The credtt of such witnesses to be left to
the court or jury.
42 . In case of death of legatee, before probate, &c.; and on tender made, &c.,
he is a competent witness.
43. Witnesses examined to prove a will t
not to take any legacy, bequest, or
compensation fur same.
44. What devise shall operate as an estate
for life, and remainder in fee simple.
45. What devise, and how made, &c., and
omitting words of inheritance, &c.,
shall convey an estate in fee simple,
and such shall be presumed the intention of the testator.
46. Other devisees and legatees to refund,
when a bequest, &c., made to one
shall be taken in execution for payment of the testator's debts.
47. The probate court required to order
such contribution by the legatees,
&c , and with same power and effect
as in decrees of equity
48. The term "will," shall be construed to
include all codicils.
49. All .c ourts shall pay due regard to the
directions of wills, and the true intent, &c., of the testator.
50. The probate court, on being informed,
has the power to summon and compel, by attachment, the production
of any will, where a person has the
same and refuses to produce it.

Be it enacted by the governor and legislative cLSsembly of the Territory of
Kansas, as follows:
SECTION 1. Every person of twenty-one y~ars of age and upwards, of
sound mind, may, by last will, devise all his estate, real, personal, and
mixed, and all interest therein, saving to the widow her dower.
SEc. 2. Every person over the age of eighteen years, of sound mind,
may, by lalit will, dispose of his goods and chattels.
SEc. 3. Every will shall be in writing, signed by the testator, or by
some person by his direction, in his presence; and shall be attested by

636

WILLS.

two or more competent witnesses subscribing their names to the will,
in the presence of the testator.*
SEc. 4. Every person who shall sign the testator's name to any will,
by his direction, shall subscribe his own name as a witness to such will,
and state that he subscribed the testator's name at his request.
SEc. 5. No will in writing, except in the cases hereinafter mentioned, nor any part thereof, shall be revoked, except by a subsequent
will in writing, or by burning, cancelling, tearing, or obliterating
tho same, by the testator, or in his presence, and by his consent and
direction.
SEc. 6. If, after making a will disposing of the whole estate of the
testator, such testator shall marry and die, leaving issue by such
marriage living at the time of his death, or shall leave issue of such
marriage born to him after his death, such will shall be deemed
revoked unless provision shall have been made for such issue by some
settlement, or unless such issue shall be provided for in the will, and
no evidence shall be received to rebut the presumption of such
revocation.
SEc. 7. A will executed by an unmarried woman shall be deemed
revoked by her subsequent marriage.
SEc. 8. A bond, covenant, or agreement, made for a valuable consideration, by a testator, to convey any property devised or bequeathed
in any last will previously made, shall not be deemed a revocation of
such previous devise or bequest, either in law or equity; but such
property shall pass by the devise or bequest, subject to the same
remedies on such bond, covenant, or agreement, for the specific performance or otherwise, against the devisees or legatees, as might be
had by law against the heirs of the testator, or his next of kin, if the
same had descended to them.
SEc. 9. A charge or incumbrance upon any real or personal estate,
for the purpose of securing the payment of money, or the performance
of any covenant or agreement, shall not be deemed a revocation of any
will relating to the same estate previously executed, but the devises
and legacies therein contained shall pass and take effect, subject to
such charge or incumbrance.
SEc. 10. If any person make his last will and die, leaving a child
or children, or descendants of such child or ehildren, (in case of their
death,) not named or provided for in such will, although born after
the making of such will, or the death of the testator, every such
testator~ so far as shall regard any such child or children, or their
descendants, not provided for, shall be deemed to die intestate; and
such child or children, or their descendants, shall be entitled to such
proportion of the estate of the testator, real and personal, as if he
had died intestate, and the same shall be assigned to them, and all
the other heirs, devisees, and legatees, shall refund their proportional
part.t
SEc. 11. If such child or children, or their descendants, shall have
an equal proportion of the testator's estate bestowed on them, in the

* Vide

Withinton vs Withinton, 7 Missonri Rep , 589, as to what witnesses must attest.
Stokes vs. O'Fallon, 2 Missouri Rep., 32; Block and wife t'S. Block, et al., 3 Missouri
Rep., 594.
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testator's lifetime, by way of advancement, they shall take nothing in
virtue of the provisions of tho preceding section.
SEc. 12. When any estate shall be devised to any child, grandchild,
or other relative of tho testator, and such devisee shall die before the
testator, leaving lineal descendants, such descendants shall take the
estate, real and personal, aS' such devisee would have done in case be
had survived the testator.
SEc. 13. If; after making any will, the testator shall duly make
and execute a second will, the destruction, cancelling, or revocation
of such second will shall not :tevive the first vvill, unless it appear by
the terms of such revocation that it was his intention to revive and
give effect to the first will, or unless he shall duly republish his first
will.
SEc. 14. If the testator have a mansion house, or known place of
abode, in any county, his will shall be there proved ; if he have no
place of residence, and lands be devised, it shall be proved in the
county where any part of the lands lie; and if he have no place of
residence, and there be no lands devised, the will shall be proved in
the county in which the testator died ; or if he died out of the Territory, then in any county.
SEc. 15. When any will is exhibited to be proven, the court or
clerk may immediately receive the proof, and grant a certificate of
probate; or, if such will be rejected, grant a certificate of rejection.
SEc. 16. If any witness shall be prevented by sickness from attending at the time when any will may be produced for probate, or reside
out of the Territory, or more than sixty miles from the place where
the will is to be proved, such court or clerk may issue a commission,
annexed to such will, and directed to any judge or justice of the peace,
or mayor, or other chief magistrate, empowering him to take and
certify the attestation of such witness.
SEc. 17. If such witness appear before such officers, and make oath
or affirmation that the testator signed the writing annexed to such
commission, as his last will, or that some other person signed it by
his direction and in his presence; that he was of sound mind;* that
the witness subscribed his name thereto in the presence of the testator;
the testimony so taken shall have the same force as if taken before
the court or clerk.
SEc. 18. When one of the witnesses to such will shall be examined,
and the other witnesses are dead, insane, or their residences unknown,
then such proof shall be taken of the handwriting of the testator, and
of the witnesses dead, insane, or residences unknown, and of such
other circumstances as would be sufficient to prove such will on a
trial at common law.t
SEc. 19. If it shall appear to the satisfaction of the court, or clerk,
that all the subscribing witnesses to the will are dead, insane, or their
residences unknown, the court or clerk shall take and receive such
proof of the handwriting of the testator and subscribing witnesses to

*
t

Vide Withinton vs. 'Vithinton, 7 Missouri Rep., 589.
Vide 1 Philips on Evidence, from 494 to 5U3, both inclusive, and the learned notes of

Cowen and Hill, appended thereto.
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the will, and of such other facts and circumstances, as would be suffident to prove such will in a trial at law.*
SEc. 20. All the testimony adduced in support of any will shall be
reduced to writing, signed by the witnesses, and certified by the
clerk.
SEc. 21. No nuncupative will shall be good when the estate bequeathed exceeds the value of two hundred dollars; nor unless the
same be proved by two witnesses, who were present at the making
thereof; nor unless it be proved that the testator, at the time of pro'n ouncing the same) did bid some person present to bear witness that
such was his will, or to that effect; nor unless such nuncupative will
was made at the time of the last sickness, and at the dwelling-house
of the deceased, or where he had been residing for the space of ten
days, or more, except where such person was taken sick from home
and died before his return.*
SEc. 22. Any mariner at sea, or soldier in the military service, may
dispose of his wages or other personal property as he might have done
by the common law, or by reducing the same to writing.
SEc. 23. No proof shall be received of any nuncupative will unless
it be offered within six months after speaking the testamentary words,
nor unless the words, or the substance thereof, were reduced to writing within thirty days after they were spoken.
SEc. 24. No probate of any nuncupative will shall be granted for
fourteen days after the death of the testator, nor shall any nuncupative will be, at any time, proved, unless the testamentary words, or
the substance thereof, be first committed to writing, and a citation
issued, accompanied with a copy thereof, to call the widow or next of.
kin of the deceased, that they may contest the probate of such will,
if they think proper.
SEc. 25. All wills shall be recorded in the office of the county recorder, in a book kept for that purpose, within thirty days after probate, and the originals shall be carefully filed in his office.
SEc. 26. Every will proved according to the provisions of this act,
recorded and certified by the clerk of the probate court, and attested
by his seal of office, may be Iead as evidence, without any further
proof thereof.
SEc. 27. The record of any will, made, proved, and recorded as
aforesaid, and the exemplification of such record by the clerk of the
probate court in whose custody the same may be, shall be received as
evidence, and shall be as effectual in all cases as the original would
be if produced and proved, and may in like manner be repelled by
contrary proof.
SEc. 28. In all cases where lands devised by last will are situate in
different counties, a copy of such will shall be recorded in the recorder's office, in each county, within six months after probate.
SEc. 29. If any person) interested in the probate of any will, shall
appear within five years after the probate or rejection thereof, and, by
petition to the probate court of the county, contest the validity of the
* Vide 1 Phillips on Evidence, from 494 to 503, both inclusive, and the learned notes of
Cowen and Hill, appended thereto.
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will, or pray to have a will proved which has been rejected, an issue
shall be made up, whether the writing produced be the will of the
testator or not, which shall be tried by a jury, or, if neither party
require a jury, by the court.*
SEc. 30. The verdict of the jury, or the finding and judgment of
the court, shall be final, saving to the court the right of granting a
new trial, as in other cases) and to either party an aJ>peal) in matters
of law, to the supreme court. t
SEc 31. If no person shall appear within the time aforesaid, the
probate or rejection of such will shall be binding, saving to infants,
married women, persons absent from the United States, or of unsound
mind, a like period of five years after their respective disabilities are
removed.
SEc. 32. In all trials respecting the validity of a will, if any subscribing witness be deceased, or cannot be found, the oath of such
witness, examined at the time of probate, shall be admitted as evidence, and have such weight as the court or jury think it deserves.
SEc. 33. Any person owning real or personal estate in this Territory may devise or bequeath such property by last will, executed and
proved (if real estate be devised) according to the laws of this Territory, or (if personal estate be bequeathed) according to the laws of this
Territory, or of the country, State or Territory in which the will shall
be made. t
SEc. 34. Authenticated copies of such wills, and the probate thereof,
shall be recorded in the same manner as wills executed and proved in
this Territory, and shall be admitted in evidence in the same manner
and with like effect.§
SEc. _35. Any such will may be contested and annulled, within the
same time and in the same manner, as wills executed and proved in
this Territory.
SEc. 36. If any person has attested, or shall attest, the execution of
any will, to whom any beneficial devise, legacy, estate, interest, gift
or appointment of, or affecting, any real or personal estate, (other than
and except charges in lands, tenements or hereditaments, for the payment of any debt or debts,) shall be thereby given or made, such devise, legacy, estate, gift or appointment, shall, so far only as concerns
such person attesting the execution of such will, or any person claiming under him, be void, and such person shall be admitted as a witness to the execution of such will.JJ
SEc. 37. If such witness would be entitled to any share of the tes*A court of equity will not interfere to set aside a will on the ground of fraud in making
it; the party is left to his remedy at law; Lyne vs. Guardian et al., 1 Missouri Rep., 410 ;
Trotters vs. Winchester et al., ibid, 413; Swan vs. Gilbert et al., 3 Missouri Rep., 347; vide
Dickey vs. Malechi, 6 Missouri Rep , 177. As to the mode of proceeding under the act of
1825, (Rev. C. of 1825, p. 792,) which is like the present act, vide Davis vs. Davis, 5 Missouri
Rep. 183.
t This section precludes the supreme court £·om inquiring into the sufficiency of the evidence to sustain the verdict of the jury, but, as in other cases, if the court permit illegal testimony to go to the jury, the supreme court has power to correct such error ; Dickey vs.
Malechi, 6 Missouri Rep., 177 .
t Vide section nineteen, article seven, of the act respecting executors and administrators.
§Bright et al vs . White, 8 Missouri Rep., 421.
II Vide Trotters vs. Winchester et al., 1 Missouri Rep., 413; Graham et al. vs. O'Fallon,
4 Missouri Rep., 338, and ibid, 601; vide also, Dickey vs. Malechi, 6 Missouri Rep., 177.
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tator' s estate in case the will should not be established, then so much
of the estate as would have descended or would have been distributed
to such witness shall be saved to him as will not exceed the value of
the devise or bequest made to him in the will, and he may recover the
same from the devisees or legatees named in the will, in proportion to,
and out of, the parts devised and bequeathed to them.
SEc. 38. If the execution of such will be attested by a sufficient
number of other competent witnes.ses, as required by this act, then
such devise, legacy, estate, interest, gift or appointment, shall be valid.
SEc. 39. If by any will any real estate be charged with any debt,
and any creditor, whose debt is so charged, has attested the execution
of such will, every such creditor shall be admitted as a witness to the
execution of such will.
SEc. 40. If any person has attested or shall attest the execution of
any will, to whom any legacy or bequest is thereby given, and such
person, before giving testimony concerning the execution of such will,
shall have been paid, or have accepted or released, or shall refuse to
accept such legacy or bequest, upon tender thereof, such person shall
be admitted as a witness to the execution of such wilL
SEc. 41. The credit of such witness shall be subject to the consideration of the court or jury.
SEc. 42. If any legatee or devisee, who has attested or shall attest
the execution of any will, shall have died, or die in the life-time of
the testator, or before he shall have received or released the legacy or
bequest so given to him, and before he shall have refused to receive
such legacy or bequest, on tender made thereof, such legatee or devisee
shall be deemed a legal witness to the execution of such will.
SEc. 43. No person to whom any estate, interest, gift or appointment shall be given or made, which is hereby declared to be void, or
who shall have refused to receive such legacy or bequest on tender
made, and who shall have been examined as a witness concerning the
execution of such will, shall, after he shall have been so examined, demand or receive (except as provided in the thirty-seventh section,) any
profit or benefit of or from any such estate, interest, gift or appointment, so given or made to him by any such will or demand) receive or
accept from any person any such legacy or bequest) or any satisfaction
or compensation for the same.
SEc. 44. If any person, by last will, devise any real estate to any
person for the term of such person's life, and after his or her death to
his or her children or heirs, or right heirs in fee, such devise shall vest
an estate for life only in such devisee, and remainder in fee simple in
such children.
SEc. 45. In all devises of lands or other estate, in this Territory, in
which the words "heirs or assigns," or ('heirs and assigns forever,"
are omitted, and no expressions are contained in such will whereby it
shall appear that such devise was intended to convey an estate for life
only, and no further devise be made of the devised premises, to take
effect after the death of the devisee to whom the same shall be given,
it shall be understood to be the intention of the testator thereby to
devise an absolute estate in the same, and shall convey an estate in fee
simple to the devisee for all such devised premises.
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SEc. 46. When any testator, in his last will, shall give any chattels
or real estate to any person, and the same shall be taken in execution
for the payment of the testator's debts, then all the other legatees,
devisees and heirs shall refund their proportional part of such loss to
such person from whom the bequest shall be taken.
SEc. 47. When any devisees, legatees or heirs shall be required to
refund any part of the estate received by them, for the purpose of
making up the share, devise or legacy of any other devisee, legatee or
heir, the probate courts shall, upon petition of the party entitled to
such contribution, and due notice given to the legatees, devisees, heirs,
executors and administrators) order a contribution and distribution of
such estate, according to equity, and enforce such orders with like
effect as decrees of courts of equity.*
SEc. 48. The term "will," as used in this act, shall be so construed
as to include all codicils as well as wills.
SEc. 49. All courts, and others concerned in the execution of last
wills, shall have due regard to the directions of the will, and the true
intent of the meaning of the testator in all matters brought before
them.t
SEc. 50. If the probate court shall be satisfactorily informed that
any person has in his possession the will of any testator, and refuses
to produce the same for probate, such court shall have power to summon such person, and to compel him, by attachment, to produce the
same.
This act to take effect and be in force from and after its passage.

CHAPTER

OLXV.

WITNESSER.

An Act concerning witne._c:;ses.
1. Witnesses, how summoned to attend
courts of record .
2. Summons to contain the names of all
witnesses; where may be served.
3. Witnesses summoned and failing to attend, may be o.ttached in any county.
4. Cause continued by absence of witness,
court may order an attachment; how
and when.
5. Witness taken upon attachment may be
discharged upon entering into recognizance.
6. Power of court to fine witness failing
to attend.
7. Fees paid or tendered, witness liable to
party for damages for failing to obey
the summons.

8. Witness refusing to give evidence may
be committed to jail, and detained
until he give sueh evidence.
9. How far a witness is privileged from
arrest
10. Suit against a witness to abate, if arrested while attending under a subpmna; penalty for arresting.
11. Subpmna, how directed; by whom to
be served.
12. Subpmna, how to be served; effect of
the return.
13. Writ of habeas corpus may be issued to
bring a witness up to testify who is
confined in prison; when.
14. How the writ may be issued for witness confined in prison, to testify before justice of the peace.

• Vide Levins, et al., vs. Stevens, et al., 7 Missouri Rep., 90.
t Vide Erwin vs. Henry, 5 Missouri Rep., 469.

Ex. Doc. 23--41
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15. Affidavit to be filed; what to contain.
§ 19. Minister of the gospel not compelled to
16. When the affidavit shall not be redisclose confessions made to him in
quired.
his profel!lsional character.
17. Prisoner, after testifying, to be remand20. Physicians and surgeons not compelled
ed to prison.
to disclose confessions; when.
18. Witness not excused from answering
21. Witness not incompetent on account of
on the ground that it may subject
religious opinions.
him to a civil suit.
22. Negroes and mulattoes incompetent
witnesses except in certain cases.

Be it enaeted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. In all cases where witnesses are required to attend the
trial of any cause in any court of record, a summons shall be issued
by the clerk of the court wherein the matter is pending, stating the
day and place when and where the witnesses are to appear.
SEc. 2. Such summons shall contain the names of all witnesses for
whom a summons is required by the same party, in the same cause, at
the same time, who reside in the same county, and may be served in
any county in this Territory.
SEc. 3. A person summoned as a witness in any cause pending in
any court of record, and failing to attend, may be compelled, by writ
of attachment against his body, to appear, which may be served in
any county in this Territory.
SEc. 4. When a cause shall be continued on account of the absence
of a witness, duly summoned, and the party for whom such witness
shall have been summoned shall make affidavit stating that such absent witness is material, and that he cannot safely go to trial without
his testimony, the court may award a writ of attachment, directed to
the sheriff or other proper officer of the proper county, commanding
hin1 to take the body of such witness, that he appear and testify in
the cause at the next term thereafter; and the clerk shall issue such
writ accordingly, stating therein the day on which the cause is set for
trial, as the day of his appearance.
SEc. 5. When a writ of attachment, authorized by the preceding
section, shall be executed, the sheriff, or other officer, shall discharge
such witness, on his entering into a recognizance to the Territory of
Kansas, with sufficient security, in the sum of one hundred dollars,
(which the officer executing the writ is authorized to take,) conditioned
for the appearance and due attendance of such witness, according to
the exigency of the writ.
SEc. 6. The court shall have power to impose a fine, not exceeding
:fifty dollars, on every person summoned as a witness, who shall not
appear and testify, which fine may be remitted for good cause shown,
at the term for which he is summoned, or the next term thereafter.
SEc. 7. When a party, causing a witness to be summoned, shall
have paid or tendered to such witness his legal fees for travel, and one
day's attendance, at the time of summoning, such witness, if he fail
to attend, shall be liable to the action of the party for all damages
sustained by the non-attendance, unless he show sufficient cause to
justify such absence.
S.Ec. 8. A person, summoned as a witness and attending, who shall
refuse to give evidence which may lawfully be required to be given by
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such person, on oath or affirmation, may be committed to prison by
the court or other person authorized to take his deposition or testimony, there to remain, without bail, until he give such evidence.
SEc. 9. Witnesses shall be privileged from arrest, in all cases, except treason, felony, and breach of the peace, during their attendance
on any court, or where their attendance is required by subpama, and
in going to and returning thence, allowing one day for every twenty
miles from their abode.
SEc. 10. The suit of any persom shall be abated who shall cause a
witness to be arrested, knowing him to be attending as such upon a
subprena, and such person shall be fined at the discretion of the court
from which the subprena issued, in a sum not exceeding twenty dollars, upon ten days' previous notice thereof.
SEc. 11. Subprenas for witnesses shall be directed to the person to
be summoned to testify, and may be served by the sheriff, coroner, or
any constable of the county in which the witnesses to be summoned
reside or may be found, or by any free white person, above the age of
twenty-one years, who would be a competent witness in the cause.
SEc. 12. The service of a subprena, to testify, shall be by reading
the same, or delivering a copy thereof to the person to be summoned;
and if served by an officer, his return shall be conclusive of the facts
therein stated; if served by a private person, the return shall be verified by affidavit, which shall be received as evidence.
SEc. 13. Courts of record, and every judge or other officer authorized
by law to grant writs of habeas corp~ts, shall have power, upon the
application of any party to a suit or proceeding, civil or criminal,
pending in any court of record or public body authorized to examine
witnesses, to issue a writ of habeas corpus for the purpose of bringing
before such court or public body any person who may be detained in
jail or prison within this Territory for any cause, except a sentence
for felony) to be examined as a witness to such suit or proceeding, on
behalf of the applicant.
SEc. 14. Such writ may also be issued by any such court or judge
upon the application of a party to a suit or proceeding pending before
a justice of the peace, or any officer authorized to examine witnesses,
to bring any person confined in the jail of the same county, or in the
county next adjoining that where the suit or proceeding is to be heard
or had before such justice or officer, to be examined as a witness.
SEc. 15. An application for such writ shall be verified by affidavit,
and shall state the title and nature of the proceeding in which the
testimony of the prisoner is desired, the court or officer before whom
pending, and that the testimony of such prisoner is material and necessary to the applicant on the trial or hearing of such suit or proceeding, as he is advised by counsel and verily believes.
SEc. 16. When such application shall be made by the attorney of
the Territory, or other prosecuting attorney, or other public prosecutor, it shall not be necessary to swear to the truth of the facts set
forth in the application.
SEc. 17. A prisoner who shall be brought before any court, public
body, or officer, upon a writ of habeas corpus, to testify, shall be remanded, after having testified, to the prison from which he was taken.
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SEc. 18. No competent witness in a cause shall be excused from answering a question relevant to the matter in issue, on the ground,
merely, that the answer to such question may establish, or tend to
establish, that such witness owes a debt, or is otherwise subject to
civil suit; but no such answer shall be used as evidence against such
witness.
SEc. 19. No minister of the gospel, or priest of any denomination,
shall be required or allowed to disclose any confession made to him in
his professional character, in the course of discipline enjoined by the
rules or practice of such denomination.
SEc. 20. No person authorized to practice physic or surgery shall
be required or allowed to disclose any information which he may have
acquired from any patient, while attending him in a professional character, and which information was necessary to enable him to prescribe
for such patient as a physician, or do any act for him as a surgeon.
SEc. 21. No person, on account of his opinions in relation to the Supreme Being, or a future state of rewards and punishments, shall be
incompetent to testify as a witness.
SEc. 22. No negro or mulatto, bond or free, shall be a competent
witness, except in pleas of the Territory against a negro or mulatto,
bond or free, or in civil cases in which negroes or mulattoes alone are
parties.
This act to take effect and be in force from and after its passage.

CHAPTER CLXVI.
WOODS, MARSHES, AND PRAIRIES.

An Act to prevent the firing of woods, rnarshes, and prairies.
1. Penalty for firing woods, marshes, &c.,
if it occasion damage, &c.
2. Penalty for wilfully setting fire to
woods, &c., though no special damage happen.

3. Firing woods, &c., liable for damage to
the party injured.
4. Masters liable for offences of slaves.
5. Person permitted to fire anything on
his own farm.
6. Construction of law.

Be it enacted by the governor and legisla.tive assembly of the Territory
of Kansas, as follows :
SECTION 1. If any person shall wilfully set on fire any woods,
marshes, or prairies, so as thereby to occasion any damage to any
other person, such person shall pay a sum not exceeding three hundred dollars, nor less than fifty dollars, which said fine shall be to the
use of the county in which the offence is committed.
SEc. 2. If any person shall wilfully set on fire any woods, marshes,
or prairies, such person shall be fined in any sum not exceeding one
hundred dollars.
SEc. 3. If any person shall wilfully set on fire any woods, marshes,
or prairies, so as thereby to occasion any damage to any other person,
such person shall make satisfaction for such damage to the party injured, to be recovered in an action on the case.
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SEc. 4. When any offence shall be committed against this act by a
slave, with the consent or by the command of his master, such master
shall be liable, in the same manner and to the same extent, as if the
act had been committed by himself.
SEc. 5. This act shall not extend to any person setting on fire anything on his own farm, as often as occasion may require, if done without intention to set on fire the adjacent woods, marshes, or prairies,
not occupied by such person.
SEc. 6. Nothing herein contained shall be so construed as to prevent any person from firing against fire, so as to protect his or her
property from being destroyed.
This act to take effect and be in force from and after its passage.

CHAPTER CLXVII.
WORDS.

An Act to define the meaning of certain words.
1. Definition of the words "county court." I § 2. Definition of the words "circuit court.''

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. Whenever the words "county court" occur in any of
the laws passed or adopted by the legislative assembly of the Territory
of Kansas, at the present session thereof, they shall be construed to
mean the board of commissioners transacting county business, or the
probate court, according to the intent thereof.
SEc. 2. Whenever the words ''circuit court" occur in any of the
laws passed or adopted by the legislative assembly of the Territory of
Kansas, at the present session thereof, they shall be construed to mean
the district court.
This act to take effect and be in force from and after its passage.

CHAPTER CLXVIII.
WORDS.

An Act defining the meaning of ce'rtain words.
§ 1. Meaning of the words "imprisonment" and " confinement."

Be it enacted by the governor and legislatit'e assembly of the Territm·y of
Kansas, as follows:
SECTION 1. That the words "imprisonment" and "confinement,"
whenever they occur in any law of this Territory, indicating a punishment for any crime, shall be understood to mean the same thing,
and shall be so construed in all judgments finding conviction or sentence of any court.
This act to take effect and be in force from and after its passage.

646

WRITS AND PROCESS.

CHAPTER CLXIX.
WRITS AND PROCESS.

An Act regulating writs and process.
1. Writs issued by the courts to run in the
name of the "Territory of Ka11sas ; "
how tested.
2. Writs issued by judge or officer, to run
in the name of the " Territory of
Kansas ; " how subscribed.

3. Writs not to be served on Sunday, or
4th of July, except in certain cases.
4. Writ not served, alias may be issued ;
in case of death, proper writ may
issue in vacation.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. All writs and process, issued out of any court of record,
shall run in the name of the "Territory of Kansas," and shall be
tested by the clerk of the court from which the same shall be issued,
and sealed with the judicial seal of such court.
SEc. 2. All writs and process, issued by any judge or justice of the
peace, or other officer authorized to issue the same, shall run in the
name of the "Territory of Kansas," and be subscribed by the officer
issuing the same.
SEc. 3. No person, on Sunday, or on the fourth day of July, ~hall
serve or execute any writ, process, warrant, order, judgment, or decree, except in criminal cases, or for a breach of the peace) or when
the defendant is about leaving the county, or the cases provided for by
law; and the service of every such writ, process, warrant, order, judgment, or decree shall be void, and the person serving or executing the
same shall be as liable to the suit of the party aggrieved as if he had
done the same without any writ) process, warrant, order, judgment,
or decree.
SEc. 4. When any writ or process, issued out any court of this Territory, shall not be executed, the clerk of such court, on the application of the party suing out such writ or process, shall issue other like
process ; and if any party to any suit pending in the said court shall
die, the clerk of such court may, in vacation, issue proper writs and
process to bring in the representatives of such deceased party, on the
application of the other party in such action.
This act to take effect and be in force from and after its passage.

RESOLUTIONS CONCURRENT.

Resolved, by the house of representatives of the Territory of Kansas ,
the council concurring therein, That the secretary and assistant secretary of the council, and the chief clerk and assistant clerk of the house
of representatives of said Territory, be authorized and instructed to
copy an index to the journals of their respective houses, and that
Samuel A. Lowe be authorized and instructed to copy, make marginal
notes, and index the laws of said Territory, which n1ay be passed by
the present session of the legislative assembly.
JOINT RESOLUTION relating to forms.

Resolved, by the council and house of representatives of the Territory
of Kansas, That the Ron. R. R. Bees be, and he is hereby, authorized
to prepare and publish a book of forms for the use of civil officers and
others in this Territory, and that he submit the same to the next legislative assembly for approval.

SPECIAL LAWS.
CHAPTER I.
An Act to

a~tthorize

John G. llfcClelland and Clarkson M. Wallace tu
build a toll bridge.

I

1. Permi~sion to build a briJge.
& 3. When priviliges of this act cease.
2. To keep it in good repair, rates to be
4. County commissioners may change rates
charged.
of toll.
5. Period for which granted.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :

SECTION 1. That John G. McClelland and Clarkson M. Wallace, of
the county of Douglas and Territory of Kansas, are hereby authorized
to erect a toll bridge across the Wakarusa ri'ver, where the road
leading from Fort Leavenworth to St. Bernard crosses the river.
SEc. 2. That the said McClelland and Wallace shall erect a good
and substantial bridge, and keep it in good repair, so as to render the
crossing thereon safe and convenient, and may charge, demand and
receive the following rates of tolls, until otherwise directed, to wit:
For each footman, five cents; for man and horse, ten cents; for each
single horse, mule, jack or jennet, five cents; for each head of neat
cattle, two cents; for each head of other stock, one cent ; for each onehorse carriage or buggy, twenty-five cents; for each two-horse carriage
or wagon fifty cents; for each six-horse or ox wagon, seventy-five
cents.
SEc. 3. If said McClelland and Wallace shall suffer the said bridge to
go to decay, so as to render crossing thereon unsafe~ or shall suffer
said bridge to remain out of repair for the space of six months at any
time, the privileges herein granted shall cease and determine.
SEc. 4. It shall be in the power of the county commissioners of
Douglas county to change said rates of toll at any time they think
proper.
SEc. 5. The privileges hereby granted shall continue for the term
of fifteen years and no longer.
This act to take effect and be in force from and after its passage.
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CHAPTER II.
An Act entitled an act to autlwrize James ~Findlay to establish a bridge
acros8 the Wakarusa river.
§ 1. Privilege to James Findlay to erect aj § 4. Rates to be charged.
bridge.
2. Bridge to have stone abutments.
3. No other bridge to be erected.

5. When person may sue ; proviso.
6. Not to prevent Indians from building
bridges.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. That from and after the passage of this act the sole and
exclusive privilege is hereby granted, for the period of twenty-five
years, to James Findlay, his heirs or assigns, to build, construct and
erect a bridge across the Wakarusa river or creek, t the crossing of
the territorial road leading from the Missouri line to Lawrence and
Tecumseh : Provided, that the said bridge shall be completed within
three years.
SEc. 2. That the said bridge shall have rock or stone abutments,
and a pillar of the same material, not less than eight feet in height in
the middle of the bridge, or as near thereto as necessary.
SEc. 3. That it shall not be lawful for any person or persons whatsoever to build erect or construct a bridge or ferry on or over the
Wakarusa river or creek within four miles of the said crossing of the
same Wakarusa.
SEc. 4. The said James Findlay, his heirs and assigns, shall, and
he or they are hereby authorized, directed and empowered, to demand
and receive the following rates of charges or toll for crossing said
bridge, until otherwise changed by law, to wit: For every wagon,
fifteen cents, and five cents for each and every horse, mule, ass, jennet
or ox attached to and used in said wagon ; for each and every pleasure
carriage, fifteen cents, and five cents for each and every horse or mule
attached thereto; for each and every loose or drove ox, cow, bull, calf,
horse, mule, jennet or ass, three cents; for each and every loose or
drove hog, sheep or goat, one cent; for each and every person, three
cents ; for each and every single person and horse, five cents, and no
more.
SEc. 5. And if the said James Findlay, his heirs and assigns, shall
charge or receive more than the rates hereto affixed, the person or
persons so charged, or so paying the excess, are hereby authorized and
empowered to sue the said James Findlay, his heirs or assigns, in
debt, for the recovery of the sum of ten dollars, in his, her, or their
own right, and costs of suit, before the nearest justice of the peace:
Provided, that this act shall not be so construed as to interfere with
any laws or regulations of the Shawnee Indians, or with the rights ot
any person who may have erected, or commenced the erection, of any
bridge, or the construction of any ferry.
SEc. 6. Nothing in this act contained shall be so construed as to
prevent any Indian, who may own lands in fee simple on said stream,
from erecting a bridge on their own lands, within the chartered limits,
as provided in this act.
This act to take effect and be in force from and after its passage.
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CHAPTER III.

An .Act granting to Lewis Twombly exclusive right to a bridge across the
Vermillion branch of the Big Blue river, at the crossing of the Independence and California road.
§ 1. Exclusive right to certain privileges granted to Lewis Twombly ; proviso.

Whereas Lewis Twombly has, at his own expense, and at a cost of
about one thousand dollars, erected a good and sufficient bridge across
the Vermillion branch of the Big Blue river, at the crossing of the
Independence and California road; therefore,

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That the said Lewis Twombly shall have the exclusive
right of enjoying the benefits and profits of collecting toll for the
crossing of said bridge, and all other bridges that may hereafter be
erected over said stream for the distance of one mile up and down the
said Vermillion branch of the Big Blue river, for the period of five
years: Provided, That the said Lewis Twombly shall conform to
tariff of tolls that may be fixed by the tribunal that has charge of the
county business in which said bridge or bridges may be situated.
This act to take effect and be in force from and after its passage.

CHAPTER IV.

An Act to prevent obstructions across Big Sugar creelc.

I

1. Obstructions across Big Sugar creek ; § 2. Superintendent to be appointed ; duty
penalty ; proviso.
of superintendent.
3. Fines to be paid into the treasury.

Be it enacted by the governor and legislative assembly of the Territory
of J{ansas) as follows:
SECTION 1. That any person or persons who shall build a bridge or
bridges, mill-dam or mill-dams, or other obstructions, over Big Sugar
creek, in Linn county, in Kansas Territory, shall be deemed guilty of
a misdemeanor, and, upon conviction thereof, before the district court
for the district wherein the said offence shall have been committed,
shall be fined not exceeding one thousand dollars, or imprisoned not
more than twelve months, at the discretion of the said court; and the
said bridge or bridges, 1nill-dam or mill-dams, or other obstructions,
shall be removed at the cost and charge of the offender or offenders :
Provided, That nothing herein contained shall be construed to prevent
the building of bridges across said stream so as not to obstruct its free
passage.
SEc. 2. That the county commissioners of the county or counties
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through which said stream passes, are hereby authorized to appoint,
and they shall appoint, a superintendent, whose duty it shall be to
remove, or have removed, all obstructions whatsoever, which may
from time to time be or collect in or across the said stream by means
of any cause whatsoever; and the said superintendent shall be allowed
a reasonable compensation for any such removal or removals, by the
said county commissioners, to be paid out of the county treasury.
SEc. 3. All fines that may occur by the provisions of this act shall
be paid into the treasury, for county purposes.
This act to take effect and be in force from and after its passage.

CHAPTER V.
An Act to establish a ferry at Whitehead, on the Missouri river.

I§

1. Who shall keep ferry, &c.
2. Boat, &c.

3. Forfeiture of charter.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SEcTION 1. That James R. Whitehead, his heirs and assigns, are
hereby authorized to keep a ferry at what is known as Whitehead's
ferry, at the town of Whitehead, on the Missouri river, in the Territory of K.ansas; and shall have the exclusive privilege of keeping the
same at said point, and within one mile up and down the river from
the same, for and during the period of twenty years.
SEc. 2. The said James R. Whitehead shall keep ready for use sufficient boat or boats to do all the crossing at said ferry, and shall give
bond and be subject to all the laws regulating ferries now in force, or
which may hereafter be made) in said Territory.
SEc. 3. A non-compliance with any of the provisions of this act shall
work a forfeiture of all rights under it.
SEc. 4. This act to be in force from and after its passage.

CHAPTER VI.
An Act to incorporate a ferry at the town of Lawr·ence, in the Territory
of Kansas.
§ 1.
2.
3.
4.

Who shall keep ferry.
Accommodations, &c.
County tribunal shall fix rates.
Bond to be executed.

§ 5. Condition of ferry, &c.

I

6. Forfeiture of charter, &c.
7. Exclusive rights in certain ferry.

Be it enacted by the governor and legislative assembly of the Territo1·y of
Kansas, as follows:
SECTION 1. That John Baldwin and his legal heirs are hereby authorized to keep a public ferry across the Kansas river, opposite the
town of Lawrence, Kansas Territory) for the term of fifteen years
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from and after the passage of this act, and have a landing on the
north side of said river, upon the land of the Delaware reserve.
SEc. 2. It shall be the duty of the said Baldwin, or his legal heirs,
to keep sufficient accommodations for crossing the said river at all
times.
SEc. 3. The tribunal transacting county business for the county,
including the town of Lawrence, when organised, shall, from year to
year, or whensoever they shall see proper, fix the rate of ferriage to
be charged at said ferry, and a list of the same shall be posted at the
landing; and any charge made or extorted by said before named Baldwin or his legal heirs, more than the rates fixed by said tribunal, shall
create a forfeiture of all their privileges under this act : Provided, the
rate of ferriage fixed by the said tribunal shall be reasonable and in
proportion to the rates at other places on said river.
SEc. 4. The said John Baldwin shall execute a sufficient bond, to be
approved by the tribunal transacting county business, before starting
said ferry under this act) and shall renew the same whenever said bond
shall become insufficient, conditioned that they will comply with all
the conditions and provisions of this act; the said bond shall be filed
in the office of the said tribunal transacting county business, and may
be sued on by any person aggrieved, injured, or unnecessarily detained
by said ferry, and a copy of the same, under the seal of the tribunal
transacting county business, properly attested, shall be sufficient evidence of said bond on the trial had for damages.
SEc. 5. The said Baldwin shall be required to keep the said ferry
and its appurtenances in good repair and condition.
SEc. 6. A non-compliance with any provision of this act shall work
a forfeiture of this charter.
SEc. 7. This act shall and does confer upon the said Baldwin the
exclusive right to establish a ferry within two miles of said town of
Lawrence, in the Territory of Kansas, on the south side of the Kansas
river aforesaid.
This act to take effect and be in force from and after its passage.

CHAPTER VII.

An Act to incorporate a ferry in the Territory of Kansas, opposite the
town of Iatan, in Missouri.
1. Who shall keep ferry.
2. County tribunal shall fix rates.
3. Bond to be executed.

§ 4. Good repair.

I

5. F?r~eiture of charter.
6. Ltmtts, &c.

Be it enacted by the gover·nor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. Nimrod Farley, his heirs or assigns, are hereby authorized to keep a public ferry across the Missouri river, opposite the town
of Iatan, in the State of Missouri, for the term of ten years from and
after the passage of this act; and have a landing on the south side of
said river, upon the lands occupied and claimed wholly or in part by
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said Farley, he consenting thereto upon condition that a good substantial boat or boats) adapted to the wants of the public at that place,
be kept in operation.
SEc. 2. The tribunal transacting county business, in which said
ferry is situated, shall, from year to year, fix the rate of ferriage to
be charged at said ferry, and a list of the same shall be posted up at
the landing ; provided, the rate of ferriage fixed by said tribunal shall
b~ reasonable and in proportion to the rates at other places on said
nver.
SEc. 3. The said Nimrod Farley shall execute a sufficient bond, to
be approved by the tribunal transacting county business, conditioned
that he will comply with all the conditions and provisions of this act ;
the said bond shall be file:l in the recorder's office of the county including said ferry, and be sued on by any person aggrieved, injured
or unnecessarily detained by said ferry; and a copy of the same,
under the seal of said. tribunal, properly attested, shall be sufficient
evidence of said bond on the trial had for damages.
SEc. 4. The said Farley, or his assigns, shall be required to keep
the said ferry and its appurtenances in good repair and condition.
SEc. 5. A non-compliance with any of the provisions shall work a
forfeiture of this charter.
SEc. 6. This shall and does confer upon the said Farley, or his
assigns, the exclusive right to establish a ferry within one mile of a
point directly opposite the town of Iatan aforesaid, on the south side
of said river, in the Territory of Kansas.
This act to take effect and be in force from and after its passage.

0 H A PT E R VI I I .
.An Act to authorize Thomas N. Stinson to establish a ferry across the
Kansas 'rive'r) at the town of Tecumseh.
1. Who shall keep ferry.
2. Good boat to be kept.
3. Bond to be executed.

§ 4. County tribunal to fix rates, &c.

I

5. Duty of keeper.

Be it enacted by the governor and legislative asse1r~bly of the Territor?}
of Kansas, as follows :

SECTION 1. That Thomas N. Stinson, his heirs, executors, administrators or assigns, shall have the exclusive right and privilege, for the
period of twenty years from and after the passage of this act, of keeping and maintaining a ferry across the Kansas river, in the Territory
of Kansas, at the town of Tecumseh) and no other ferry shall be
established at any place within half a mile above or below the mouth
of Shunga Munga creek.
SEc. 2. That said Thomas N. Stinson shall at all times keep a good
and substantial boat or boats, in good repair, sufficient for the accommodation of all persons wishing to cross said ferry, and hands sufficient in number and of skill to properly manage said boat or boats,
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and said Stinson and ferrymen in his employ shall comply with all
the regulations of this act.
SEc. 3. '.rhe tribunal having jurisdiction of county business in the
county in which the town of Tecumseh is situated shall require the
said T. N. Stinson to execute his bond, in such sum as the said tribunal may direct, with good and sufficient security, to be approved
by said tribunal, for the faithful performance of his duty under this
act; and any person who shall sustain any injury by the negligence
or default of said Stinson, or of the ferrymen in his employ, may have
a remedy by an action upon the uond required in this act.
SEc. 4. The said tribunal shall, from year to year, :fix the rate of
ferriage to be charged at said ferry, and the said Stinson shall keep a
list of the rates to be charged at said ferry posted up at public places
on said boat or boats, or ferry house or houses, at all times, and upon
failure to do s0 he shall forfeit his right to collect ferriage.
SEc. 5. It shall be the duty of said Stinson, or his assigns, at all
.times, except at night, and the running of ice so thick and in such
quantities as t.o make the crossing unsafe and dangerous to the boat,
to transport over said river persons on foot, persons on horseback,
wagons and teams, the United States mail, and stock of every kind
and description whatsoever; and a failure to do so, without a reasonable cause, shall be deemed a violation of this act ; also, that if the
said county tribunal shall neglect at any future year to :fix the said
rates of charges for said ferry, the rates last :fixed shall be in full force
until changed by said tribunal.
This act to take effect and be in force from and after its passage.

CHAPTER IX .
.An Act t~ grant to F. J. li!Iarshall and Alberrt G. T¥oodward exclusive
prrivilege to establish a ferry across the Big Blue rriver, at the crossing
C?f the great military road leading from Fort Leavenworrth to Forts
Kearney and Laramie, and also at the crossing of the Independence
and California road across the same 'l'iver.
§ 1. Who shall keep ferry, where, &c.
2. Good boat shall be kept.

I § 3.

County tribunal shall fix rates.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That F. J. Marshall and Albert G. Woodward, trading
under the firm and style of Marshall and Woodward, and their heirs
and assigns, shall be entitled to keep a ferry at the crossing of the
great military road leading from Fort Leavenworth to Forts Kearner
and Laramie, across Big Blue river; also to keep a ferry at the crossing of the Independence and California road across said Big Blue riYer,
to the exclusion of any and all other persons from the south line of the
Oto Indian reservation to a point one mile below the crossing of said
Independeneeroad.
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SEc. 2. And be it further enacted, That the said Marshall and W ooclward shall keep a good and sufficient boat or boats at the aforesaid
crossings, sufficient to cross in a reasonable time the travelling public,
and a failure to do so shall forfeit their charter and the privilege herein
granted.
SEc. 3. And be it further enacted, That the court or tribunal transacting county business for the county or counties in which said ferrieR
are located shall fix the rate of ferriage to be charged at said ferries.
This act to take effect and be in force from and after its passage.

CHAPTER X.
An Act to establish a ferry at the town of Douglas.
~

1.
2.
3.
4.

Persons authorized to keep ferry.
To execute a bond.
Tribunal to fix the rates of ferriage.
Boats to be kept.

§ 6. What deemed a violation of this act.

I

5. Tribunal may establish other ferries ,
when.
7. Exclusive right granted.

Be it enacted by the governor and legislative assembly of the Territory qf'
Kansas, as follows :
SECTION

1. That Paris Ellison, Charles E. Kearney, E. C. lVIcCarty,

M. W. McGee, G. W. Clark, and John W. Reid) their heirs and as-

signs, are hereby authorized to keep a public ferry across the Kansas
river, at the town of Douglas, for the term of twenty years from and
after the first day of October next, and shall have the privilege and
right to keep said ferry within the limits of said town of Douglas,
upon condition that they keep a good and sufficient ferry-boat or
boats adapted to the wants of the travelling public at that place.
SEc. 2. That the tribunal having county jurisdiction shall require
Paris Ellison and other named persons in the foregoing section, or
their lessees and assigns, to execute his or their bonds, in such sum as
said tribunal may direct, for the faithful performance of his or their
duties, with good and sufficient security) to be approved by said
tribunal.
SEc. 3. Said tribunal for the transaction of county business shall,
from year to year, fix the rate of ferriage to be charged at said ferry.
SEc. 4. Should said boat or boats get out of repair, they shall be
replaced by others without unnecessary delay.
SEc. 5. Should said Paris Ellison and others named in this act, or
their lessees or assigns, refuse to transport persons on foot or horseback, wagons or carriages of any kind, or any description of stock)
they shall be deemed to have violated this act.
SEc. 6. Should said tribunal for the transaction of county business
be satisfied that said Paris Ellison and others named in this act fail
to keep a good and sufficient boat or boats to accommodate the travelling public, the said tribunal shall have power to establish other
ferries.
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SEc. 7. That Paris Ellison and his associates named in this act, or
his or their assigns, shall have the exclusive right to establish and
keep a ferry at said town of Douglas, and for one mile up the Kansas
river from said town, and down said river to the eastern line of said
to" n of Douglas.
This act to take effect and be in force from and after its passage.

CHAPTER XI.

An Act to establish a ferry.
1. Ferry across the Missouri river.
2. Safe boats to be kept.
3. Rates of ferriage.

§ 4. Shall execute a bond.

I

5. Persons injured may sue, &c.

Be it enacted by the governor and legislative assembly of the Ten·itm·y
of I(ansas, as follows :
SECTION 1. That William Thompson, his heirs and assigns, shall
have the right and privilege, for the period of fifteen years from and
after the passage of this act, of keeping a public ferry across the
l\Iissouri river, at the bend above Kickapoo city, on said river, to
have a landing upon the land claimed by said William Thompson.
SEc. 2. The said William Thompson shall at all times keep a safe
boat or boats) for the accommodation of all persons wishing to cross
at said ferry, without unnecessary delay.
SEc. 3. The rates of charge for crossing at said ferry shall not
exceed those of other ferries on the same river, and shall be regulated
by the board transacting county business in and for the county in
which said ferry is situated.
8Ec. 4. The said William Thompson, his heirs or assigns, shall,
within three months after the organization of the county tribunal,
according to law, in the county in which said ferry may be situated,
file, or cause to be filed, with the clerk of said court, a bond, with two
or more good a.nd substantial securities, to be approved by said court,
in the penal sum of one thousand dollars, on condition that he or
they will fulfil all the duties enjoined on him or them in the foregoing
sections ; and, in case of their failure or neglect so to do, they shall
forfeit all the benefits which might have accrued to them from the
passage of this act.
SEc. 5. Any person who shall sustain any injury by the wilful negligence of said Thompson, his heirs or assigns, may have a remedy by
an action upon the bond required by this act.
This act to take effect and be in force from and after its passage.
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CHAPTER XII .

...An Act to charter a ferry across the Missouri river, at the town of
Palermo.
1. Who is authorized to keep ferry.
2. Required to keep a good ferry.

I

§ 3. County tribunal to regulate ferriage.
4. Forfeiture of charter.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows:
SECTION 1. That Loren S. Meeker) Richard Hubble, and John W.
Mockebee, are hereby authorized to keep a ferry across the Missouri
river) at the town of Palermo, in the Territory of Kansas, for the
term of fifteen years.
SEc. 2. That the said parties named in the first section of this act
shall keep a good and sufficient boat or boats, at all times, sufficient
to cross the travelling public, and shall cause the same to be well
manned by good and safe hands.
SEc. 3. The said parties shall be allowed such fees as may be
determined and fixed by the tribunal transacting county business for
the county of Doniphan.
SEc. 4. If the parties named in the first section of this act shall
violate any of the prov· sions of this act, they shall forfeit all the
privileges granted here by.
This act to take effect and be in force from and after its passage.

CHAPTER XIII.

An Act to establish a ferr·y across the Kansas river, oppo8ite the town of
Lecompton.
~

1. Who are authorized to keep a ferry.

I§

2. County tribunal to regulate ferriage.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows:
SECTION 1. That William K. Simmons, Wesley Garrett, and Evan
Todhunter, are hereby authorized to keep a ferry across the Kansas
river, opposite the town of Lecompton, in the Territory of Kansas,
and shall have the exclusive right and privilege of keeping a ferry,
within a distance of one mile from the landing up and down the said
river, for the period of five years: Provided, That no right or
privilege hereby granted shall in any way affect the rights and privileges heretofore granted to the Lecompton Bridge Company, or prevent
the contractors who may undertake the building of said bridge from
owning and using any flatboat or boats for any purposes connected
with the construction of said bridge.
SEc. 2. That the tribunal for transacting county business in and for:
Ex. Doc. 23-42
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the county in which the said ferry shall be situated is hereby authorized
and required to regulate the ferriage across said river, from time to,
time, as the same may be deemed proper.
This act to take effect and be in force from and after its passage.

CHAPTER XIV .
.An Act to inco'rporate a ferry at the town of Palermo, in the Territory
of I{an8a8.
~

1. Who authorized to keep a ferry.
2. Countv tribunal to fix rate.
3. Bond to be given.

§ 4. Ferry to be kept in good repair.

I

5. Charter forfeited.

Be it enacted by the gove1·nor and legi8lative a8sembly of the Territory of
Kansas, as follows:

SECTION 1. John Stearwalt, his heirs or assigns, are hereby authorized
to keep a public ferry across the Missouri river opposite the town of
Palermo, in the Territory of Kansas, for the term of twenty years from
and after the passage of this act, and have a landing on the south side
of said river, upon condition that a good substantial boat or boats,
adapted to the wants of the public at that place, shall be kept by him,.
his heirs or assigns; the said boat or boats to be properly manned and
attended, and kept in good repair.
SEc. 2. The tribunal transacting county business for the county,
including Palermo, shall, from year to year, or whensoever they shall
see proper, fix the rate of ferriage to be charged at said ferry, and a list.
of the same shall be posted at the landing; and any charge so made or
:extorted by the before-named Stearwalt, his heirs or assigns, more than
the rates fixed by said tribunal, shall be and create a forfeiture of all
his or their privileges under this act.
SEc. 3. The said Stearwalt, his heirs or assigns, shall execute sufficient bonds, to be approved by the tribunal transacting county
business, before starting said ferry under this act, and shall renew 't he
same whenever required to do so by said tribunal, thereafter conditioned
that he or they will comply with all the conditions and provisions of
this act ; the said bond shall be filed in the recorder's office of the
county including said ferry, and be sued on by any person aggrieved,
injured, or unnecessarily detained by:said ferry, and a copy of the same,
under the official seal of the recorder, properly attested, shall be sufficient evidence of said bond on the trial had for damages.
SEc. 4. The said Stearwalt, or his assigns, shall be required to keep
· said ferry and its appurtenances in good repair and condition.
SEc. 5. A non-compliance with any of the provisions of this act
shall work a forfeiture of this charter.
This act to take effect and be in force from and after its passage.
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CHAPTER

XV.

An Act to establish a public ferry at the town of Iowa Point, 'in the
T erritory of Kansas.
I.
2.
3.
4.

·who shall keep ferry.
Good boat to be kept.
County tribunal.
Bond to be executed.

§ 5. Allowed to proceed before county tri-

I

bunel is organized.
6. Shall keep ferry in good repair.
7. Forfeiture of charter.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. rrhat JohnS. Pemberton and Harvey w. Foreman, their
heirs and assigns, are hereby authorized to keep a public ferry at the
town of Iowa Point, in the Territory of Kansas, for the term of fifteen
years from and after the passage of this act, and have a landing on the
west side of - - - upon the land reserved and secured to the Board
of Foreign Missions of the Presbyterian church by treaty with the
Iowa Indians, which said reser-vation has been purchased by the said
JohnS. Pembert'tm and Harvey W. Foreman, and on which they have
laid off the said town of Iowa Point.
SEc. 2. The said above-named persons agree that a good and substantial boat or boats, adapted to the wants of the public at said ferry 1
shall be kept by them, the said boat or boats to be properly manned
and attended, and to be kept in good repair; said boat or boats to be
propelled by steam or by horse power : Prov,ided, that said abovenamed persons shall be allowed twelve Inonths to procure a suitable
steamboat for said ferry; and, P1·ovided, further, that they shall, in
the meantime, have and keep on hand, at all times, sufficient and safe
flatboats, towboats and skiffs to accommodate properly and subserve
the interests of the public at said ferry.
SEc. 3. rrhe tribunal transacting county business for the county,
including the town of Iowa Point, when organized, shall, from year
to year, whenever they think proper, fix the rate of ferriage to be
charged at said ferry ; a list of the same shall be posted at the ferry
landing, and any charge made or extorted by the said before-named
persons, or their agents or employees, more than the rates fixed by
said tribunal, shall be and create a forfeiture of all their privileges
under this act.
SEc. 4. The said persons before named shall have the exclusive right
of establishing and keeping a ferry at and within the limits of said
town of Iowa Point, and within one mile of the same, up and down
said river, on the Kansas side thereof, for the period aforesaid ; but
the said persons, or their assigns, shall execute sufficient bonds, to be
approved by the tribunal aforesaid, and shall renew the same whenever required by said tribunal or other competent authority, conditioned that they will comply with all the conditions and provisions of
this act. The said bond shall be :filed in the office of said tribunal
transacting county business, and may be sued on by any person aggrieved, injured, or unnecessarily detained by said ferry; and a copy
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of the same, under the seal of said tribunal transacting county business, properly attested, shall be sufficient evidence of the contents of
said bond) on the trial had for damages.
SEc. 5. Until said tribunal for the transaction of county business
shall be organized, said persons shall be allowed to proceed under this
act by filing said bond with the secretary of the Territory.
SEc. 6. The said persons so chartered, and their assigns, shall keep
said ferry and its appurtenances in good order and repair, but shall be
allowed a reasonable time to repair, or, in case of the loss of a boat,
to procure another.
SEc. 7. A non-compliance with the provisions of this act shall
work a forfeiture of this charter.
This act to take effect and be in force from and after its passage.

CHAPTER XVI.

An Act to establish a. ferry across the Missouri river, opposite the town
of Boston.
§ 4. Duty of keeper.

§ I. Shall keep ferry.
2. County tribunal to fix rates.
3. Boats to be kept in good repair.

I

5. County tribunal can establish other fernes.

Be it enacted by the governor and legislative assembly of the Territory
of J(ansas, as follows :
SECTION 1. That Peter S. Roberts, his heirs or assigns, are hereby
-authorized to keep a public ferry across the Missouri river, at a point
on the west bank of said river, opposite the town of Boston) Missouri,
for the term of fifteen years, and shall have the exclusive right of ferry
privilege for two miles up and two miles down said river from said
point : Provided, that he or they will, at all times, keep a good and
substantial boat or boats adapted to the wants of the public at that
place, and shall be attended by hands in sufficient force and skill to
enable him or them properly to manage the boat or boats, and he or
they shall comply with all the other regulations of this act.
SEc. 2. The court transacting county business shall, from year to
year, fix the rate of ferriage to be charged at said ferry, and the said
Peter S. Roberts shall keep a list of the rates to be charged at said
ferry posted up at some public place on said boat or boats, or ferryhouse or houses at all times.
SEc. 3. If said boat or boats shall get out of repair or be prevented
from being used, it or they shall be repaired or replaced by other boat
or boats without unnecessary delay.
SEc. 4. It shall be the duty of said Peter S. Roberts, his heirs or
assigns, at all times, (except at night, ancl the running of ice so thick
and in such quantity, or the blowing of the wind so high, as to make
the crossing unsafe and dangerous to the boat,) to transport over said
river persons on foot, persons on horseback, wagons and teams, the
United States mail, and stock of every kind and description whatso-

FERRIES.

661

ever; and a failure to do so, without reasonable excuse, shall be deemed
a violation of this act.
SEc. 5. If the court transacting county business, in which said ferry
is located, shall be satisfied at any time that said Roberts, his heirs or
assigns, have failed to comply with the provisions of this act, the said
court shall have power to establish other ferries.
This act to take effect and be in force from and after its passage.

CHAPTER XVII.
An Act to establish a ferry at the town of Atchison, in the TeT,ritory of
Kansas.
1. Authority granted to keep a ferry across

the Missouri river, at Atchison.
2. Boats propelled by steam to be kept for
said ferry.
3. Tribunal to fix rates of ferriage, and
same to be posted at the landing.
4. Sufficient bond to be given; to be approved by tribunal transactiNg business.

5. Authority given after filing bond with
secretary of the Territory.
6. Ferry to be kept in good order, but
reasonable time allowed to repair
damages.
·7. Non-compliance with the provisions of
this act to work forfeiture of charter.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. That George M. Million, Lewis Burnes) Daniel D.
Burnes, James N. Burnes, and Calvin F. Burns, their heirs and
assigns, are hereby authorized to keep a public ferry across the Missouri river, at the town of Atchison, in said Territory, for the term of
twenty years from and after the passage of this act, and have a landing on the west side of said river, upon the land owned by the United
States, and claimed in whole or in part by the Atchison Town Company, or others.
SEc. 2. That said above named persons consent and agree that a
good substantial boat or boats, adapted to the wants of the public at
the town of Atchison aforesaid, shall be kept by them or their assigns;
the said boat or boats to be properly manned and attended, and propelled by steam, and kept in good repair.
SEc. 3. The tribunal transacting county business for the county,
including said town of Atchison, when organized, shall, from year to
year, or whenever they may think proper, fix the rate of ferriage to
be charged at said ferry, and a list of the same shall be posted at the
landing; and any charge made or extorted by said before named persons, or their assigns, more than the rate fixed by said tribunal, shall
be and create a forfeiture of all their privileges under this act.
SEc. 4. The said persons before named shall have the exclusive privilege of establishing and keeping a ferry within the limits of said
town of Atchison, and within one mile of the same up and down the
said Missouri river, on the Kansas side thereof, for the period aforesaid; but the said persons or their assigns shall execute sufficient
bonds, to be approved by the tribunal aforesaid, and shall renew the
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same whenever required by said tribunal or other competent authority, conditioned that they will comply with all the conditions and
provisions of this act. The said bond shall be filed in the office of
said tribunal transacting county business, and may be sued on by any
person aggrieved, injured, or unnecessarily detained by said ferry; and
a copy of the same, under the seal of said tribunal, properly attested,
shall be sufficient evidence of the contents of said bond on the trial had
for damages.
SEc. 5. Until said tribunal transacting county· business shall be
organized, said persons shall be allowed to proceed under this act by
filing said bond with the secretary of the Territory.
SEc. 6. The said persons so chartered) and their assigns, shall keep
the said ferry and its appurtenances in good repair and condition, but
shall always be allowed a reasonable time to repair, or, in case of the
loss of a boat, to procure another.
SEc. 7. A non-compliance with the provisions of this act shall work
a forfeiture of this charter.
This act to take effect and be in force from and after its passage.

CHAPTER XVIII.
An Act to incm-porate a ferry at the town of Kickapoo, in the Terriritory of Kansas.
1. Power granted to Lewis Burnes, D. D.
Burnes, J. N. Burnes, J. C. Ellis
and J. Ellis to establish a feny at
Kickapoo.
2. Boats properly manned to be furnished.
3. Tribunal transacting county business to
fix the rate of ferriage.

4. Said Burns, Brothers & Co. to execute
a good and sufficient bond to comply
with the provisions ofthis act.
5. To keep the said ferry and its appurtenances in good condition.
6. Failure to comply works a forfeiture of
charter.
7. Exclusive right granted by the provisions of this act •

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. Lewis Burnes, Daniel D. Burnes, James N. Burnes, John
C. Ellis and Isaac Ellis, under the name, firm and style of Burnes,
Brothers, & Co., their heirs or assigns, are hereby authorized to keep a
public ferry across the Missouri river, opposite the town of Kickapoo,
Kansas Territory, for the term of fifteen years from and after the
passage of this act, and have a landing on the south side of said river
upon the land owned by the United States, and occupied and claimed,
wholly or in part, by John C. Ellis and the Kickapoo Town Association.
SEc. 2. The said Burnes, Brothers and Company consent and agree
that a good substantial boat or boats) adapted to the wants of the
public at the town of Kickapoo aforesaid, shall be kept by them or
their assigns; the said boat or boats to be properly manned and attended; such boat or boats to be propelled by steam, and to be kept in
good repair.
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SEc. 3. The tribunal transacting county business for the county, including the town of Kickapoo, when organized, shall, from year to
year, or whenever they shall see proper, fix the rate of ferriage to be
charged at said ferry, and a list of the same shall be posted up at the
landing; and any charge made or extorted by said before named persons, or their assigns, more than the rates fixed by said tribunal,
shall be and create a forfeiture of all their privileges under this act.
SEc. 4. The said Burnes, Brothers and Company, or their assigns,
shall execute sufficient bonds, to be approved by the tribunal transacting county business, before starting said ferry under this act, and
shall renew the same whenever required so to do by the tribunal
transacting county business for the county, including the town of
Kickapoo, when organized, thereafter conditioned that they will comply with all the conditions and provisions of this act; the said bond
shall be filed in the office of the said tribunal transacting county business, and may be sued on by any person aggrieved, injured or unnecessarily detained by said ferry; and a copy of the same, under the
seal of the tribunal transacting county business, properly attested,
shall be sufficient evidence of said bond on the trial had for damages.
· SEc. 5. The said Burnes, Brothers and Company, or their assigns,
shall be required to keep the said ferry and its appurtenances in good
repair and condition.
SEc. 6. A non-compliance with any of the provisions of this act
shall work a forfeiture of this charter.
SEc. 7. This act shall and docs confer upon the said Burnes, Brothers and Company the exclusive right to establish a ferry within one
mile of said Kickapoo city or town, in the Territory of Kansas, on
the south side of the Missouri river aforesaid.
This act. to take effect and be in force from and after its passage.

CHAPTER XIX.
An Act to establish a jeTry at Tlzornpson' s landing, in Kansas Te?''ritory.

I

§ 1. Authority to Henry Thompson to keep § 3. Tribunal to fix rates of ferriage ; rates
a ferry for fifteen years.
2. What kind of a boat to be kept at said
ferry.

to be posted at landing.
4. Non-compliance with provisions of the
act to work forfeiture of charter, &c.

Whereas Henry Thompson, a resident of the Territory of Kansas,
has established a ferry at Thompson's landing, in said Territory, opposite St. J oscph, in Missouri, which ferry has been in operation for
several years, and, for which, privilege has been granted by the city
of St. Joseph, in Missouri ; therefore,
Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That Henry Thompson, his heirs and assigns, be and
hereby are authorized to keep a ferry at what is known as Thompson's
ferry, on the Missouri river, in the Territory of Kansas, opposite St.
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Joseph) in the State of. Missouri, and shall have the exclusive privilege of keeping the same at said point, and on his claim or land, including sand-bar due east as far as said claim or land goes on the
Missouri river, in said Territory, for and during the period of fifteen
years.
SEc. 2. That said Henry Thompson, his heirs and assigns, shall
keep ready for use a good substantial boat or boats adapted to the
wants of the public at the place above designated ; the said boat or
boats to be propelled by steam, properly manned and attended, and
kept in good repair, unless through unavoidable accident it cannot be
done; provided, that said Thompson may substitute a flatboat or boats
instead of such steamboats when the businesR of said ferry does not
require the same.
SEc. 3. The tribunal transacting business for the county in which
such ferry is located, when organized, shall, whenever they deem it
necessary, fix the rates of ferriage to be charged at said ferry, and a
list of the same shall be posted at the landing; and any charge made
or extorted by said Thompson or his assigns, more than the rate fixed
by said tribunal, shall create a forfeiture of all priYileges under this
act.
SEc. 4. A non-compliance with the provisions of this act shall work
not only a forfeiture of its charter, but the said Thompson, or his assigns, may be sued for any damage or injury sustained by any person
through the non-compliance aforesaid, and for unnecessary detention
in the premises.
This act to take effect and be in force from and after its passage.

CHAPTER XX .
.An Act establishing aferry at the town of Doniphan, in the Territory
of Kansas.
1. Who shall keep ferry.
2. County tribunal shall fix rates, &c.
3. Bond to be executed.

§ 4. Shall be subject to all laws, &c.

I

5. Forfeiture of charter.

I

Be it enacted by the governor and legislative assembly of the Territory of
of Kansas, as follows:
SECTION 1. John Landis, of s·aid Territory, is hereby authorized to
keep a public ferry on the Missouri river, and have a landing on the
west side thereof, at the town of Doniphan, and to have the exclusive
right to keep a public ferry within the limits of said town, and above
said town as far as the claim of said lands extend.
SEc. 2. The tribunal transacting county business shall, from time
to time, regulate the charges to be allowed at the said ferry, which
shall be posted up at the ferry landing; and any charge made or extorted by said Landis, or any person in his employ, exceeding the
rates allowed by said tribunal, shall be held as a forfeiture of all rights
under this act.
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SEc. 3. The said Landis shall give bond to the Territory conditioned
that he will keep good and s fficient boats, at all times, sufficient for
the accommodation of the public at said ferry, and comply fully with
all the terms and conditions of this act; said bond shall be :filed with
the tribunal transacting county business, and may be sued on by any
person who way be injured or unnecessarily delayed at said ferry.
SEc. 4. Said ferry shall be subject to all laws now in force, or which
may hereafter be enacted by the legislative assembly of the Territory
of Kansas.
SEc. 5. A non-compliance with any of the provisions of this act
shall work a forfeiture of all rights under it.
This act to take effect from and after its passage, and be in force
ten years.

CHAPTER XXI.
An Act to authorize Fox B. Booth to keep afe?·ry.

I§

] . Who shall keep ferry.

2. County tribunal to fix ferriage.

Be it enacted by the governor and legislative assembly of the Territory of ·
Kansas, as follows:

SECTION 1. Fox B. Booth is hereby authorized to keep a ferry across
Kansas river, opposite the town of Pawnee, in the Territory of Kansas,
and shall have the exclusive right and privilege of keeping a ferry
within the limits of a tract of land now owned by him, lying and
being opposHe the said town of Pawnee, in the aforesaid Territory of ·
Kansas, for the term of ten years.
SEc. 2. That the tribunal for the transaction of county business in
and for the county in which the said ferry shall be situated, is hereby
authorized and required to regulate the ferriage across said river, from
time to time, as the same may be deemed proper.
This act to take effect and be in force from and after its passage.

CHAPTER XXII.
An Act to establish a ferry at the town of Delaware, in the Territory of
Kansas.

§

1.
2.
3.
4.

Who shall keep ferry.
Good boat to be kept.
County tribunal to fix rate of ferriage.
Bond shall be executed.

I§

5.
6.
7.
8.

Can proceed under this act.
Shall keep ferry in good repair.
Not required to run a steamboat.
Forfeiture of charter.

Be it enacted by the go'Vernor and legislative a8sembly of the Te'rritory of
Kansas, as follows:

SECTION 1. That George Quimby, Wm. H. Spratt, Wm. D. Brumell and W. Ohristizon, their heirs and assigns, are hereby authorized
and empowered to keep a public ferry across the Missouri river, at
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the town of Delaware, in the Territory of Kansas, for the term of
twenty years from and after the passa e of this act; and they shall
have a landing on the west side of said river, upon the land owne~
and claimed by the Delaware Town Company, or others within the
the town limits.
SEc. 2. Said above named persons hereby consent, promise and
agree, that a good and substantial boat or boats, adapted to the wants
of the public at the town of Delaware aforesaid, shall be kept by them
or their assigns; the said boat or boats to be properly manned, attended and propelled by steam, horse-power or otherwise, and kept in
good repair.
SEc. 3. The tribunal transacting county business for the county, including sn,id town of Delaware, when organized and established, shall,
from year to year, or whenever they may think proper, fix the rate of
ferriage to be charged at said ferry, and a list of the same shall be
posted up at the landing; and any charge made or extorted by said
before named persons, their heirs or assigns, more than the rates fixed
by said tribunal, shall be and create a forfeiture of all their privileges
under this act.
SEc. 4. The said persons herein before named, their heirs and assigns, shall haYe the exclusive privilege of establishing and keeping a
ferry within the limits of said town of Delaware, an<l within one mile
of the same up and down the said Missouri river, on the Kansas or
west side thereof, for the period of twenty years aforesaid; but the
said persons) their heirs and assigns, shall execute a sufficient bond,
to be approved by the tribunal aforesaid, and shall renew the same
whenever required by said tribunal or other competent authority, conditioned that they will comply with all the conditions and provisions
of this act; the said bond shall be filed in the office of the said tribunal transacting county business, and may be sued on by any person
aggrieved, injured or unnecessarily detained by said ferry ; and a copy
of the same, under the seal of said tribunal, properly attested, shall
be sufficient evidence of the contents of said bond on a trial had for
damages.
Sec. 5. Until said tribunal transacting county business shall be organized, said persons, their heirs and assigns, shall be allowedl and
they are hereby authorized, to proceed under this act by filing said
bond with the secretary of the Territory.
SEc. 6. The said persons so chartered, their heirs and assigns, shall
·keep the said ferry and its appurtenances in good repair and condition, but shall always be allowed a reasonable time to repair, or} in
case of the loss of the boat, to procure another.
SEc. 7. The said persons so chartered, their heirs and assigns, shall
not be required to run a steam ferry boat until the first day of April
next, anything herein to the contrary thereof notwithstanding.
SEc. 8. A non-compliance with the provisions of this act shall
operate as and work a forfeiture of this charter and the privileges
granted under it.
This act to take effect and be in force from and after its passage.
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CHAPTER XXIII.
An Act to establish a ferry at the town of Leavenworth, in the Territory
of Kansas.
§ 1. Privilege granted to establish a ferry at § 4. Road to be kept open and in good order
Leavenworth, in Kansas Territory.
2. Safe and good boats to be furnished at
said ferry.
3. Rates of ferriage for articles enumerated.

for travelling.
5. Good and sufficient bond to be filed for
a compliance.
6. To be sued on bond for injury sustained.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. Thos. 0. Shoemaker, Jarrett Todd, Samuel D. Pitcher,
and their associates, heirs, executors, administrators, and assigns,
shall have the exclusive right and privilege, for the period of twenty
years from and after· the passage of this act, of keeping and maintaining a public ferry across the Missouri river, at the present limits of
the town of Leavenworth, in the 'Jlerritory of Kansas, and no other
ferry shall be established within two miles of the present limits of the
town of Leavenworth aforesaid: Prov,ided, That the ferry landing on
the west side of the Missouri river shall be restricted to, and confined
within, the limits of said town.
SEc. 2. The said 'Jlhos. 0. Shoemaker, Jarrett Todd, and Samuel
D. Pitcher shall, at all times, keep a safe and good boat or boats in
good repair, sufficient for the accommodation of all persons wishing
to cross at said ferry, and shall give prompt and ready attendance on
passengers or teams on all occasions, and at all hours, both night and
day; but persons wishing to cross at said ferry in the night may be
charged double fare, as hereinafter prescribed: Provided, That the
boat to be used, from and after the first day of September, eighteen
hundred and fifty-seven, shall be a steam ferry boat.
SEc. 3. The said Thomas 0. Shoemaker, Jarrett Todd, Samuel D . .
Pitcher, and their associates, shall be permitted to charge, not to exceed the following rates) for crossing the above ferry, until otherwise
provided by law: For each foot passenger, ten cents; for each horse,
mare, gelding, mule, or ass, with or without rider, twenty-five cents;
for each two-horse team, loaded or unloaded, with driver, seventy-five
cents; for each single-horse carriage, fifty cents ; for each additional
cow or ox, fifteen cents; for each swine or sheep, five cents; for all
freight of lumber, merchandise, or other articles, not in teams, at the
rate of fifteen cents per - - ; for each thousand feet of lumber, one
dollar per thousand pounds; for all other articles, five cents.
SEc. 4. The said Thomas 0. Shoemaker, Jarrett Todd and Samuel
D. Pitcher shall have the exclusive privilege of landing passengers
upon the island opposite to and immediately east of the said town of
Leaven worth ; provided, that the said Thomas 0. Shoemaker, Jarrett
Todd and Samuel D. Pitcher shall, at all times, keep a good road open
from said island to the main shore on the east side of the river, unless
a bridge should, at some future time, be built to the east shore, and
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in that case said road need not be kept open; but persons paying ferriage at said ferry shall not be charged toll for crossing on said bridge.
SEc. 5. The said Thomas C. Shoemaker, Jarrett Todd and Samuel
D. Pitcher shall, within three months after the organization of a county
court; according to law, in the county in which the town of Leavenworth shall be situated, file or cause to be filed with the clerk of said
court, a bond to the said court, with two or more good and sufficient
securities to be approved of by said court, in the penal sum of two
thousand dollars, conditioned that they will fulfill all the duties that
are imposed upon them in the foregoing sections; and, in case of their
failure or neglect so to do, shall forfeit all the benefits that might have
accrued to them from the passage of this act.
SEc. 6. Any person who shall sustain an injury by the wilful negligence or default of the said Thomas 0. Shoemaker, Jarrett Todd and
Samuel D. Pitcher, or the ferrymen in their employ, may have a
remedy by an action upon the bonds required by this act.
This act shall take effect and be in force from and after its pas~age.

CHAPTER XXIV .
.An .Act to establish a ferry opposite the town of St. Joseph, and in the
Territory of Kansas.
1. ·who shall keep ferry.
2. Good boat to be kept.
3. County tribunal to fix rates.

§ 4. Bond to be filed.

I

5. Can proceed under this act.
6. Forf~iture of charter.

Be it enacted by the governor and legislative assem_bly of the Territory of
Kansas, as follows:

SEcTION 1. That Robert Jessee and Ebenezer Blackiston, their associates and assigns, are hereby authorized to keep a public ferry on the
Missouri river, opposite the town of St. Joseph, and on the land claimed
by said Blackiston, and belonging to the United States, for the term
of twenty years from and after the passage of this act, and to have and
possess the exclusive right to have and keep a public ferry on the land
held and claimed as aforesaid.
SEc. 2. The said above named persons agree that a good and substantial boat or boats shall be kept in constant readiness at said ferry,
suitable to the wants of the Territory; to be properly manned and attended, and to be kept in good repair: Provided, the said abovenamed persons shall procure, within six months next ensuing after the
passage of this act, a good and sufficient steam ferry boat for said ferry;
and provided further, they shall be allowed proper and necessary time
to repair or procure a new boat, in case of accident, or loss of a boat;
and provided further, that Jessee, Blackiston, and their associates, may
establish a flatboat or.. boats, instead of such steamboat, when the business of said ferry does not require the same.
SEc. 3. The tribunal transacting county business for the county including said ferry, when organized, shall, from time to time, whenever they think proper, fix the rate of ferriage to be charged at said
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ferry, and a list of the same shall be posted at the ferry landing; and
any charge made or extorted, by s'1ic1 persons or their associates, more
than the rates prescribed by said tribunal, shall be and create a forfeiture of all their privileges under this act.
SEc. 4. Said persons aforenamed shall, before proceeding to establish
and put in operation ::;aid ferry, execute sufficient bonds, to be approved
by the tribunal aforesaid, conditioned that they will comply with and
fully observe all the conditions and provisions of this act; the said
bond to be filed in the office of the tribunal aforesaid, and may be sued
on by any person aggrieved, injured or unnecessarily detained at said
ferry; and a copy of the same, under the seal of said tribunal transacting county business, properly attested, shall be sufficient evidence
of the contents of said bond on the trial for damages.
SEc. 5. Until said tribunal transacting county business shall be or~anized, said persons shall be allowed to proceed under this act by
filing said bond with the secretary of the Territory.
SEc. o. A non-compliance with this act shall work a forfeiture of
this charter.
This act to take effect and be in force from and after its passage.

UHAPTER XXV.
An .Act to establish a ferry at the '"!oufh of the Kansas river, across said
rwer.
1.
2.
3.
4.

Who shall keep ferry.
Good boat to be kept.
County tribunal to fix rates,
Bond to be executed.

§ 5. Can proceed under this act.

I

6. Shall keep ferry in good repair.
7. Forfeiture of charter.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :

SECTION 1. That Silas Armstrong, his heirs and assigns, are hereby
authorized and empowered to keep a public ferry across the Kansas
river, at the mouth thereof, for the term of fifteen yAars from and
after the passage of this act, and he shall have a landing on both
sides of said river anywhere within two miles from the mouth thereof
up the banks of the same.
SEc. 2. That said Silas Armstrong hereby consents, agrees, and
promises that a good substantial boat or boats, adapted to the wants
of the public at the above named place, shall be kept by him, his
heirs and assigns; the said boat or boats to be properly manned)
attended, and propelled; but he is not nor shall be compelled to run
a steam ferry boat; and the said Silas Armstrong further agrees and
promises to keep said boat or boats in good repair and running order.
SEc. 3. The tribunal transacting county business for the county,
including that portion of the place where the said ferry is kept, on
the north side of said river, when organized and established, shall,
from year to year, or whenever it may think proper, fix the rate of
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ferriage to be charged at said ferry) and a list of the same sha,_l be
posted up at the landing or crossing of said boat or boats; and any
charge made or extorted by the said Silas Armstrong, his heirs or
assigns, more than the rates fixed by said tribunal, shall create and
be a forfeiture of 4is rights and privileges under this act.
SEc. 4. The said Silas Armstrong, his heirs and assigns, shall have
the exclusive privilege to establish and keep a public ferry within the
limits aforesaid for the period aforesaid; but the said Silas Armstrong,
his heirs and assigns, shall execute a good and sufficient bond, to be
approved by the said tribunal transacting county business, and shall
renew the same whenever required by said tribunal or other competent
authority, conditioned that he will comply with all the conditions and
provisions of this act; the said bond shall be filed in tho office of said
tribunal, and may be sued on by any person aggrieved, injured, or
unnecessarily detained by said ferry; and a copy of the same, under
the seal of said tribunal, properly attested, shall be sufficient evidence
of the contents of said bond in the trial had for damages.
SEc. 5. Until said tribunal transacting county business shall be
organized, said Silas Armstrong, his heirs or assigns, may be allowed
to proceed under this act by filing said bond with the secretary of the
Territory.
.
SEc. 6. The said Silas Armstrong, his heirs or assigns, shall keep
the said ferry and its appurtenances in good repair and condition, but
shall always be allowed a reasonable time to repair, or, in case of the
loss of a boat, to procure another.
SEc. 7. A non-compliance with the provisions of this act shall work
a forfeiture of the charter herein granted.
This act to take effect and be in force from and after its passage.
CHAPTER XXVI.
An Act to establish a ferry on the Marctis des Cygnes 'river) in the Territory qf Kansas.
§ 1. Who shall keep ferry.

.
2. Countv tribunal can destroy charter,
&c.·

I§
1

3. Bond to be given.
4. Shall be subject to all laws, &c.
5. Forfeiture of charter.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. That Martin Taylor and John Ballard be, and are hereby,
authorized to establish a ferry across the Marais des Cygnes river, in
~:;aid Territory, on the lands claimed by them, at or near their own
ford, to have and to hold the exclusive right to keep said ferry, within
two miles of the above named ford, for the space of ten years.
SEc. 2. The tribunal transacting county business shall, from time
to time, regulate the charges to be allowed at said ferry, which shall
be posted up .at the ferry landing; and any charge made _or ex~orted
by said Martin Taylor and John Ballard, or any person 1n theu employ, exceeding - - - , shall work a forfeiture of all rights and benefits arising under this act.

INCOa,PORATIONS.
I

SEc. 3. The said Martin Taylor and John Ballard shall give bond.
" to the Territory, conditioned that they will keep good and sufficient
boats at all times for the accc0mmodation of the public at said ferry,
and comply fully with all the terms and conditions of this act; said
bond shall be :filed at the office of the tribunal transacting county
business, and may be sued on by any person who may be injured or
unnecessarily detained at said ferry.
SEc. 4. Said ferry shall be subject to all laws now in force, or which
may hereafter be enacted by the legislative assembly of the Territory
of Kansas, in relation to ferries.
SEc. 5. A non-compliance with any of the provisions of this act shall
work a forfeiture of all rights under it.
This actio take effect and be in force from ancl after its passage,
and be in force ten years.

CHAPTER XXVII.
An Act to establish a ferry at Lewis' Point, on the MissouTi Tiver.
1. Who shall keep ferry.
2. S)mJl keep sufficient boats.

I§

3. Forfeiture of charter.

Be it enacted by the governm· and legislative assembly of the Territory of
Kansas, as follows :

SEUTION 1. That Calvin Lewis, his heirs and assigns, are hereby au- thorized to keep a ferry at what is known as Lewis' ferry, on the Missouri river, in the Territory of Kansas; and shall have the exclusive
privilege of keeping the same at said point, and within one mile up
and down the river from the same, for and during the period of ten
'years.
SEc. 2. The said Calvin Lewis shall keep ready for use sufficient
boat or boats to do all the crossing at said ferry, and shall give bond
and be subject to all the laws regulating ferries, now in force, or which
may be hereafter made in said Territory.
SEc. 3. A non-compliance with any of the provisions of this act shall
work a forfeiture of all rights under it.
This act to take effect and be in force from and after its passage.

CHAPTER XXVIII.
An Act to incorporate Fort Scott University.
1. Fort Scott University.
§ 5. Funds to be appropriated, how.
2. Corporate powers, how vested ; mem6. No power to create debts, &c.
7. Who to fix time of first meeting.
hers of the first board.
3. Powers ofthe board of trustees.
8. Property free from taxation.
4. May grant diplomas, &c.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SEcTION 1. An institution is hereby created and established, at the
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town of Fort Scott, for the purpose of rducating youth and extending
the interests of sound and liberal learning,, to be called and known by
the name of the "Fort Scott University," which shall be under the
government and regulations of a body politic and corporate as hereafter in this act provided.
SEc. 2. The corporate powers of said university shall be vested in a
board of trustees, to consist of not less than seven nor more than
eleven persons, and the president of the university shall be ex-officio
a member of said board; said board shall have power to fill all vacancies that may occur in the same and to elect new members thereof;
Hir. T. Wilson, Alfred Hornbeck, William J. Burnes, A. M. Coffee,
William P. Richardson, Lucien J. Eastin, H. I. Strickler, R. R. Reese,
A. McDonald, D. A. N. Grover, John Donaldson, J. W. Foreman,
W. J. Godfroy, Josep~ C. Anderson, William Heiskell, Wi1liam G.
Matthias, F. Marshall, Alexander Johnson, Thomas J. Whitlock, F.
Demest, to be the first members of said board.
SEc. 3. The board of trustees, and their successors, forever, have
full power and authority to appoint out of their number their president, and such professors, teachers, officers, agents, and servants as
may be deemed useful and necessary; to displace the same, and to
declare their duties, tenures and emoluments ; to remove a trustee for
any cause which a majority of the whole number may deem sufficient;
to define the qualifications of a trustee; to enact and enforce, by
proper penalties or otherwise, all such statutes and ordinances as shall
be deemed expedient for the management of the interests of the university, and for the advancement of science, learning, morality, and
piety, so that the same be not repugnant to the laws of this Territory;
to establish different departments of said university; to confer degrees
and distinguishment by such literary honors and rewards as they may
judge proper, and generally and particularly to possess and enjoy all
those powers, rights, and privileges usually exercised and enjoyed by
universities; but no corporate business shall be transacted at any
meeting of said board unless five members are present, which number
shall be a quorum.
SEc. 4. Said corporation shall have a common seal, with some distinctive device and inscription; and all deeds and other instruments
relating to the revenues or proprietary interests of their university,
.a nd all diplomas or other testimonials to distinguish literary merit,
when signed, sealed, and delivered by the president of the university,
in accordance with the order of the board of trustees, shall be in law
the act of said corporation, and not otherwise. Said corporation may
contract with, and may sue and be sued, in and by their corporate
name aforesaid, in all actions, real, personal, and mixed; may receive and hold, by gift, grant, or otherwise, any lands, tenements,
.and hereditaments, money, rents, goods, chattels, and effects, which
.are given, granted, bequeathed, or devised to or purchased by said
-trustees for the use of said university, and may manage the same in
·such manner as may be judged most expedient for the promotion of
the interests of said university, subject however to the provisions of
the following sections of this act.
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SEc. 5. The property and funds of said university shall be exclusively appropriated by the board to the endowment and support of
the institution in such manner as will most effectually promote sound
learning, virtue, and piety; but no property or funds given for a
specified :(lUrpose, or on certain conditions, shall be appropriated to
any other object or in any other way than those directed by the donor,
or be subjected to any claims or incumbrances by which they may be
diverted from the purposes for which they were given.
SEc. 6. Said board of directors shall not have power to create debts
that will incumber or alienate the real estate or impair the permanent
funds of the institution, nor any debt beyond its resources and means
of payment; and its :financial affairs shall be conducted in a safe,
economical manner, and as far as practicable on the cash principle.
SEc. 7. The person :first named in this act as a member o-f the sa:d
board of trustees, or, in case of his absence or inability to act, the
person named second, shall :fix the time and place of holding the :first
meeting of said board of trustees, of which he shall give notice in
writing to each member at least three days previously thereto.
SEc. 8. Any property belonging to said corporation, as prescribed
by the foregoing sections, shall forever be free from taxation.
This act to take effect and be in force from and after its passage.

CHAPTER XXIX.
An Act to incorporate the town of Delaware.
I.
2.
3.
4.
5.

Boundaries of the town of Delaware.
Powers vested in a board of trustees.
To consist of five members.
First board of trustees.
To appoint constables, &c.

6.
7.
8.
9.

Powers of the president of the board.
Election to be held ; when.
Powers of the board of trustees.
To open streets and alleys.

Be it enacted by the governor and legislative assembly of the 'I'e'ITitoTy
of Kansas, as follows:

SECTION 1. All that country comprised within the limits of the town
of,Delaware shall be and the same is hereby incorporated into a town,
to be called the incorporation of the town of Delaware, and by the
name of the town of Delaware shall be known in law, have perpetual
succession, sue and be sued, implead and be impleaded, defend and be
defended, in all courts of law and equity, and in all matters whatever; may grant, purchase, receive, and hold property, real, per::;onal, and mixed, within said town; or may purchase or receive, by
donation or otherwise, any amount of land, anywhere within three
miles of said town, necessary for the purposes of a burial ground;
and may, by said name, do all acts as natural persons; may have a
common seal, and may alter or change the same at pleasure.
SEc. 2. The corporate powers and authority of said town of Delaware are hereby vested in a board of trustees, to be called the board
of trustees of the town of Delaware.
Ex. Doc. 23--43
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SEc. 3. The board of trustees shall consist of five members, and
shall have power and authority to pass all ordinances of every nature
necessary for the good of the town, and not inconsistent with the
Constitution or laws of the United States or the laws of this Territory.
SEc. 4. Leander F. Hollingsworth, William D. Bonnell, vVilburn
Christizon, David Churchill, and vVilliam F. Sprague are hereby
made and constituted the first board of trustees for said town of Delaware; and such board shall meet at such time as they may determine
upon and shall select one of their number as president of the board;
they shall also select a clerk of the board.
SEc. 5. The board of trustees may appoint a town constable, assessor, collector, treasurer, and such other agents and officers as they
may deem necessary, and provide for the pay of such officers and
agents, and prescribe their powers and duties.
SEc. 6. The president of the board of trustees shall have all the
powers and privileges of a justice of the peace, within the corporate
limits of the said town of Delaware, in all matters arising under the
ordinances of said town, and he shall sit on the trial of all violations
of any of the ordinances, and shall do and perform all duties under
and by virtue of any ordinance which may be prescribed by any ordinance of the board of trustees: Provided, That in cases of vacancy
.. or absence of such president of the board, any justice of the peace
~hall have and possess all the judicial powers and duties of such president under any of such ordinances; and such president shall receive
the .same fees as a justice of the peace for similar services.
SEc. 7. There shall be held on the first Monday in each year, at
such place or places as the board of trustees shall select, an election
for five trustees; and the five persons having the highest number of
vot~s .shall be declared elected, and such election shall be conducted
and ~ uch trustees shall be qualified in such manner as may be prescrib_ed by ordinance) and all ties may be decided and all vacancies
filled in such manner as may be prescribed by ordinance.
SEc. 8. The board of trustees shall have power by ordinance, to
levy a.nd,.collect a tax on all lawful subjects of taxation not exceeding
one-half of one per cent., and to prevent and remove all nuisances ; to
prevent and restrain brawdy and gambling houses and other disorderly
houses; to restrain or prohibit tippling-houses, dram-shops, ten-pin
.alleys or other gambli.ng devices; to regulate circuses, shows, theatrical
or other amusements; to restrain and prevent the meeting of slaves; to
prevent firing; to protect property from fires; to prevent the introduction or spread of diseases; and, by ordinance, to do all other lawful
acts necessary to the well-being of said town.
.SEc. 9. The board of trustees shall have power to open and keep in
r.epair all streets and alleys in said town.
T.his act. to take effect and be in force from and after its passage.
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CHAPTER XXX.

An Act to incorporate the Delaware Town Company.
I. Names of corpora tors ; authority.
2. Powers of the corporation.

I§

3. May pass by-laws, &c.
4. Stock deemed personal property.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That R. P. Clark, E. H. Norton, Will. Dickey, L. F.
Hollingsworth, ~Tilliam Christison, William B. Almond, Daniel P.
Lewis, L. Shepherd, William H. Spratt, R. N. Johnson, John Wilson, H. B. Wallace, Amos Reese, Benjamin F. Hollingsworth,
William D. Burnell, Peter T. Able, Joseph Walker, Galatia Sprague 1
Charles W. Bingley, George Quimby, their associates and successors,
are hereby constituted and declared a body politic and corporate by the
name and style of the Delaware Town Company, and by that name
shall be capable of making contracts of suing and being sued, of pleading and being impleaded, in all matters whatsoever) in all courts of
law or equity in this Territory; said company is authorized to have
and to u" e a common seal and to alter the same at pleasure, and to
make such by-laws and regulations as from time to time may be deemed
necessary for the government of said company and the management
of its officers.
SEc. 2. The corporation hereby created shall have power to purchase and hold, and enter by pre-emption or otherwise, any quantity
of land where said town of Delaware is now located, not to exceed
one thousand acres, and to lay the same off into lots, parks, streets,
squares and avenues, and to sell, dispose of and convey the same.
SEc. 3. The said company shall have pow@r to pass by-laws· for the
election of such officers at such times as may be necessary to carry out
the business of said company-; and all deeds for the conveyance of the
real estate of said company shall be signed by said company as the
by-laws of said company shall designate, which deeds shall be duly
executed and acknowledged, and when so duly executed and acknowledged shall be deemed and held a sufficient execution and authentication of such deeds in all courts of this Territory or elsewhere.
SEc. 4. The stock of the company shall be deemed personal property,
and the said company may by by-laws prescribe rules for the issuing and ·
transferring of said stock by eaeh individual stockholder.
This act to take effect and be in force from and after its passage~
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CHAPTER XXXI.
An Act to incorporate the Marysville Town Company.
1. Names of corporators ;
powers of corporation.
2. May pass by-laws, &c •

authority;

I§

:L May fill vacancies.
4. Stock deemed personal property, &c.

.Be it enacted by the governor and legislative assembly .of the Territory of
Kansas, as follows :
SECTION 1. That A. G. Woodward, David Galispie, John Doniphan,
R. T. Gillespie, F. J. Marshall, James Doniphan, Robert C. Bishop,
M. G. Shrewsbury, and their successors, are hereby constituted and
declared a body politic and corporate by the name of the Marysville
Town Company, and by that name shall be eapable of making contracts, of suing and being sued, of pleading and being impleaded, in
all matters whatsoever, in law or equity, in this Territory; said company is authorized to have and use a common seal and to alter the
same at pleasure, and to make such by-laws and regulations as from
time to time may be deemed necessary for the government of said
company and the management of its affairs. · The corporation hereby
created shall have power to purchase and hold, and to enter by preemption or otherwise, any quantity of land where said town of Marysville is now located, not exceeding one thousand acres, and to lay off
the same into lots, parks, streets, squares, and avenues, and to sell
and dispose of and convey the same.
SEc. 2. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry
out the business of said company; and all deeds for the conveyance.of
real estate of said company shall be signed by such officers of said
company as the by-laws of said company shall designate, which deeds
shall be duly executed and acknowledged as the conveyances of real
estate; when so signed and acknowledged, shall be deemed and held
a sufficient execution and authentication of such deeds in all courts of
this Territory or elsewhere.
SEc. 3. The above named board of trustees shall have power to fill
vacancies which may occur in their body by death, resignation, or
otherwise.
SEc. 4. The stock of the company shall be deemed personal property,
and the said company may by by-laws prescribe rules for issuing and
transferring said stock by each individual stockholder.
This act to take effect and be in force from and after its passage .
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CHAPTER XXXII.

An Act to incorporate the Town Company of Iola, in the county of Doniphan, in the Te1·ritory of Kansas.
§ I. Names of corporators ; authority.
2. Powers of corporation.

I

§ 3. May pass by-laws, &c.
4. Stock deemed personal property.

Be it enacted by the governm· and legislative assembly of the Territory of
Kansas, as follows:
SEcTION 1. Daniel Vanderslice, A. Q. Rice, William C. Remington,
Grandison R. Wilson, Wm. C. Baker, Josephus Utt, Galatia Sprague,
W. Broadus Thompson, Levi Churchill, Thomas J. Vanderslice, John
E Pitt, John A. Dolman, James M. Mulkey, John W. Foreman,
James N. Bradley, Frederick J. Ebert, James Churchill, John ~.
Ricks_, Reuben Middleton, William E. Oliver, and Edward Branham,
their associates and successors, are hereby declared and constituted a
body politic and corporate by the name and style of the lola Town
Company, and by that name shall be capable of making contracts, of
suing and being sued, of pleading and being impleaded, in all matters whatsoever, in the courts of law and equity in this Territory.
Said company is authorized to have and to use a common seal and to
alter the same at pleasure, and to make such by-laws and regulations
as from time to time may by them be deemed necessary for the government of said company and the management of its affairs.
SEc. 2. The company hereby created shall have power to purchase
and hold, or to enter by pre-emption or otherwise, any quantity of
land in Kansas Territory, where the town of lola is located, not exceeding six hundred and forty acres, and to lay the same off into lots,
parks, squares, and avenues, and to sell, dispose of, and convey the
same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry out
the business of the company; and all deeds for the conveyance of the
real estate of the company shall be signed by such officers as said company may by by-laws designate, and when so signed, with the corporate seal attached, shall be deemed and held a suffi.c ient execution
and authentication of such deeds in all courts of this Territory or elsewhere.
· SEc. 4. The stock of said company shall be deemed personal property, and said company may by by-laws prescribe rules for the issuing
and transferring of same by each individual stockholder.
This act to take effect and be in force from and after its passage.
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CHAPTER XXXIII.
An Act to incorporate the town of Benicia.
1. Names of corporators ; authority.
2 Powers of corporation.
3. May pass by-laws, &c.

§ 4. May prescribe rules for the transfer of

I

stock.

Be it enacted by the governor and legislative assembly of the Territory
of J(ansas, as follows:
SECTION 1. George W . Johnson, Andrew McDonald, Mathias D.
Winter, their associates and successors, are hereby constituted a body
politic and corporate by the name and style of the Benicia Town
Company, and by that name shall be competent to make contracts,
sue and be sued, implead and be impleaded, in all matters whatsoever;
s~i~ 0umpany is authorized to have and use a common seal and to
change the same at pleasure, and to make such by-laws as may be deemed
necessary for the government of the said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, where the
town of Benicia is now located, not to exceed four hundred acres, and
to lay off the same into squares, blocks, and lots, and to sell and
dispose of and convey the .same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such time or times as may be necessary to
carry out the business of the company; and all deeds for the conveyance of the real estate of the company shall be signed by such officers
as the said company may by by-laws designate, and, when so signed,
shall be deemed and held a sufficient execution and authentication of
such deeds in all courts or elsewhere.
SEc. 4. The said company may by by-laws prescribe rules for the
transfer of the stock of said company by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER XXXIV.
An Act to incorpornte the town of Col?.trnbia.
1. Names of corporators; authority.
2. Powers of corporation.
3. May pass by-laws, &c.

§ 4. May prescribe rules for the transfer of

I

stock.

Be it enacted by the governor and leg1'slative assembly of the Territo1'y
of Kansas, as follows :
SECTION 1. Thomas S. Huffaker, Charles H. Withington, and William D. Harris, their associates and successors, are hereby constituted
a body politic and corporate by the name and style of the Columbia
Town Company, and by that name shall be competent to make con-

INCORPORATIONS.

679

tracts, sue and be sued, implead and be impleaded, in all matters
whatsoever; said company is authorized to have and use a common
seal, and to attest [alterJ the same at pleasure, and to make such
by-laws as may be deemed necessary for the government of said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, where the
town of Columbia is now located, not to exceed six hundred and forty
acres, and to lay off the same into lots, squares, and blocks, and. to
sell and dispose of and convey the same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers ·at such time or times as may be necessary to
carry out the business of the company; and all deeds for the conveyance of the real estate of the company shall be signed by such officers
as the said company may by by-laws designate, and when so signed
shall be deemed and held a sufficient execution and authentication of
such deeds in all courts or elsewhere.
SEc. 4. The said company may by by-laws prescribe rules for the
transfer of the stock of said company by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER XXXV .

.An .Act to incorporate the town of Washington.
1. Names of corporators; authority.
2. Powers of the corporation.
3. May pass by-laws, &c.

§ 4. May prescribe rules for the transfer of

I

stock.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. F. P. McGee, George M. Redman, and l\1. W. McGee,
their associates and successors, are hereby constituted a body politic
and corporate by the name and style of the Washington Town Company, and by that name shall be competent to make contracts, sue
and be sued, implead aud be impleaded, in all matters ; said company
is authorized to have and use a common seal and to attest [alterJ the
same at pleasure, and to make such by-laws as may be deemed necessary for the government of said company and the management of its
affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, where the
town of Washington, or the town known as a Hundred and Ten, is
now located, not to exceed six hundred and forty acres, and lay off the
same into squares, blocks) and lots, and to sell and dispose of, and
convey the same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such time or times as may be necessary to
carry out the business of the company; and all deeds for the convey-
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ance of the real estate of the company shall be signed by such officers
as the said company may by its by-laws designate, and when so signed
shall be deemed and held a sufficient execution and authentication of
such deeds in all courts or elsewhere.
SEc. 4. The said company may by by-laws prescribe rules for the
transfer of the stock of said company by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER XXXVI.
An Act to incorporate the Oent1·eville Seminary and Town Association.
§ 1. Names of corporators ; authority.
2. Powers of the corporation.

I§

3. May pass by-laws.
4. May erect a Seminary, &c.

Be it enacted by the governor and legislative assembly of the Te'f·rritorry
of Kansas, as follows :
SECTION 1. That Samuel M. Irvin, Thomas W. Waterson, Daniel
Vanderslice, Joel P. Blair, W. D. Hudnall, 0. Brown, William P.
Richardson, and James F. Foreman, their associates and successors,
are hereby constituted a body politic and corporate by the name and
style of the Centreville Seminary and Town Association, and by that
name shall be competent to make contracts, sue and be sued, plead
and be impleaded, in all matters whatsoever; said company is authorized to have and use a common seal, to alter the same at pleasure, and
to make Huch by-laws as may be necessary for the government of said
company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of real estate in the county of Doniphan, not
to exceed six hundred and forty acres, and to lay the same off into
lots, squares, avenues, streets, and alleys, and to sell and dispose of
and convey the same.
SEc. 3. Said company shall have power to pass by-laws for the election of such officers at such time or times as may be necessary to carry
out the business of said company; and all deeds for the conveyance of
the real estate of the company shall be signed by such officers as the
said company may by its by-laws designate, which deeds shall be acknowledged and recorded as other deeds of conveyance, and whf\n so
made and acknowledged shall be deemed and held a sufficient execution ..of the same in all courts of law in this Territory.
SEc. 4. Said company shall have further power to erect on said lands
a seminary of learning, and shall prescribe rules and regulations for
the government thereof; may provide for the erection of the necessary
buildings, and receive donations in money, or in property, real, personal, or mixed; and may do all other acts and things necessary to
carry out the provisions of this act not inconsistent with the provisions
thereof.
This act to take effect and be in force from and after its passage.

INCORPORATIONS.

681

CHAPTER XXXVII.
An Act to incorporate the Louisiana Town Company.
1. Names of corporators; authority.
2. Powers of the corporation.
3. :Ylay pass by-laws, &c.

§ 4. May fill vacancies.

I

5. Stock deemed personal property.

Be it enacted by the governor and legislative assembly of the Ter'ritory of
Kansas, as follows :
SECTION 1. Daniel Jones, Horatio Owens, John M. Banks, F. M.
Coleman, Joseph Fager, Thomas Emery, Zachariah Johnson, Richard
Young, B. F. Bounds, William Cummins, Joshua Cummins, Jonah
Wagoner, J. F. Bennet, Thomas Hopkins, Jacob Buckley, H. W.
Younger, and Andrew J. Isaacs, their associates and successors, are
hereby constituted and declared a body politic and corporate by the
name and style of the Louisiana Town Company, and by that name
shall be capable of making contracts, of suing and being sued) of
pleading and being impleaded, in all matters whatsoever, in all courts
of law or equity in this Territory ; said company is authorized to have
and use a common seal, and to alter the same at pleasure, and to make
such by-laws and regulations as may from time to time be deemed
necessary for the government of said company and the management of
its affairs.
SEc. 2. The corporation hereby created shall have power to purchase and hold, and to enter by pre-emption or otherwise, any quantity of land where the town of Salem is now located, not to exceed four
hundred and eighty acres, and to lay the same off into lots, parks,
streets, squares and avenues, and to sell, dispose of, and convey the
same, and said town shall be called Louisiana.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry out
the business of said company; and all deeds for the conveyance of the
real estate of the said company shall be signed by such officers of said
company as the by-laws of said company shall designate, which deeds
shall be duly executed and acknowledged, and when so duly executed
and acknow I edged shall be deemed and held a sufficient execution
and authentication of such deeds in all courts of this Territory or elsewhere.
SEc. 4. The above named board of trustees shall have power to fill
vacancies which may occur in their body by death, resignation, or
otherwise.
SEc. 5. The stock of the company shall be deemed personal property, and the said company may by by-laws prescriue ru]es for the
issuing and transferring of said stock by each individual stockholder.
This act to take effect and be in force from a:nd after its passage.
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CHAPTER XXXVIII.

An Act to incorporate the Atchison Town Company.
I. Names of corporators.
2. May purchase and hold land.

I§

3. May pass by-laws, &c.
4. Stock deemed personal property.

Be ·it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. That John H. Stringfellow, Peter S. Alell, Samuel R.
Dickson, Elijah H. Norton, Lewis Burnes, Ira Norris, and their associates and successors, are hereby constituted a body politic and corporate by the name and style of the "Atchison Town Company," and
by that name shall be competent to make contracts, sue and be sued,
implead and be impleaded, in all matters whatsoever; said company
is authorized to have and use a common seal, and to alter the same at
pleasure, and to make such by-laws as may be deemed necessary for
the government of said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in Kansas Territory, where the town of
Atchison is now located, not to exceed six hundred and forty acres,
and to lay the same off into parks, squares and lots, and to sell, dispose of, and convey the same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such time or times as may be necessary to
carry out the business of the company; and all deeds for the conveyance of the real estate of the company shall be signed by such officers
as the said company may by by-laws designate, and when so signed,
with the corporate seal attached, shall be deemed and held a sufficient
execution and authentication of such deeds in all courts or elsewhere.
SEc. 4. The stock of the COVlpany shall be deemed personal property, and the said company may by by-laws prescribe rules for the
transfer of the same by each individual shareholder or stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER XXXIX.

An Act supplementary to an Act entitledu" An Act to incorporate the
Atchison Town Company.''
§ I. Who are deemed members.
2. Proceedings held as prima facie evidence.

I§

3. May institute actions, &c.
4. Not to impair rights of persons.
5. Declared a public act.

Be it enacted by the governor and legislative assembly of the TeTritory
of Kansas, as follows:
SECTION 1. All persons who are owners of stock in the Atchison
Town Company, under the constitution and by-laws of the association,

INCORPORATIONS.

683

and all persons who have become, or who may hereafter become, entitled to any share of stock in the Atchison Town Company since its
incorporation, shall be deemed members of such company so long as
they shall be the owners of such stock.
SEc. 2. The bnoks containing the proceedings of such company, or
of the officers selected by such company to manage its affairs, and the
articles of association heretofore entered into by the members of such
association, with the proceedings of such company or association, certified by the president and secretary of such company under the seal
of the company, or under their scrawls or private seals if there be no
seal of the company, shall be held as prima facie evidence of such
proceedings, and of the matters therein stated, in all courts and places
in this Territory.
SEc. 3. Said company shall have the right to institute proper actions, in any court having jurisdiction, on all agreements made with
the association heretofore known as the Atchison Town Company, or
with any of its officers, as such, and on all agreements made with the
company, and for all injuries, trespasses or entries upon, or unlawful
detainers of any land included within the limits of the town of Atchison, as it is now or may be hereafter laid out by such association or
company; and until such land is sold by the government of the
United States, or of this Territory, such company shall not be required
to give further evidence of its title to the land in controversy than
that the same is embraced within the outboundary of said town, as
run by such association or company.
SEc. 4. Nothing in this act shr ~l be construed to impair the lawful
rights of any person who may at any time be in the possession of any
land included within the limits of said town.
SEc. 5. This act and the act to which this is supplementary shall be
public acts, and so taken in all courts in this Territory.
This act to take effect and be in force from and after its passage.

CHAPTER XL.
An Act to incorporate the town of Fort Scott.
1. Boundaries of Fort Scott, as set forth
in the plat.
2. Corporate powers, how vested.
3. Board of trustees.
4. First Board of trustees.

5.
6.
7.
8.
9.

Powers of the board.
Powers of the president of the board.
Election of trustees to be held.
Board may levy and collect taxes.
To open streets, alleys, &c.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. All that tract of country which may be comprised within
the limits of the town of Fort Scott, in the county of Bourbon, and
set forth and defined in the plat of said town of Fort Scott, shall be,
and the same is, hereby incorporated into a town by the name of Fort
Scott, and by that name shall be known in law, have perpetual succession) sue and be sued, implead and be impleaded) defend and be

(184

INCORPORATIONS.

defended, in all courts of law and equity, and in all matters whatever; may grant, purchase, receive and hold property, real, personal
and mixed, within said town; or may purchase or receive) by donation or otherwise, any amount of land, within the limits of said town;
for the erection of a court-house, jail or other public buildings for the
county of Bourbon; and also any amount of land, anywhere within
three miles of said town, necessary for the purpose of a burial ground;
and may, in the same name, do all acts as natural persons ; may have
a common seal, and may alter and change the same at pleasure.
SEc. 2. The corporate power and authority of said town of Fort
Scott is hereby vested in a board of trustees, to be called ''the board
of trustees of the town of Fort Scott."
SEc. 3. The board of trustees shall consist of six members, and
shall have authority to pass all ordinances, of every nature, necessary
for the good of the town, and not inconsistent with the Constitution
and laws of the United States or the laws of this Territory.
SEc. 4. H. S. Wilson, A. Hornbeck, Thomas Dodge, R. G. Roberts,
F. Denint and Thomas B. Arnott are hereby made and constituted
the first board of trustees for said town of Fort Scott ; and such board
shall meet at such times as they may agree upon, and shall elect one
of their number as president of the board; they shall also elect a
clerk of the boa_._·d.
SEc. 5. The board of trustees may appoint a town constable, assessor,
coJlector, treasurer, and such other agents and officers as they deem
necessary, and shall provide for the p~y of such officers and agents,
and prescribe their powers and duties.
SEc. 6. The president of the board of trustees shall have all the
powers and privileges of a justice of the peace, within the corporate
limits of said town of Fort Scott, in all matters arising under the
ordinances of said town; and he shall sit on the trial of all violations
of any of the ordinances, and shall do and perform all duties under
and by virtue of any ordinance which may be prescribed by saicl
board of trustees : Provided, that, in case of vacancy or absence of
such president of the board, any justice of the peace shall have and
possess all the judicial powers of said president, under any such ordinance ; and such president shall receive the same fees as a justice of
the peace for similar services.
SEc. 7. There shall be held, on the first Monday in December,
eighteen hundred and fifty-six, and on the first :Monday of December
every year thereafter, at the court-house in said town of Fort Scott,
an election for six trustees, and the persons having the highest number of votes shall be declared duly elected ; and such election shall
be conducted and such trustees shall be qualified in such manner as
may be prescribed by ordinance, and all ties may be decided and all
vacancies :filled in such manner as may be prescribed by ordinance.
SEc. 8. The board of trustees shall have power, by ordinance, to
levy and collect taxes on all lawful subjects of taxation, not exceeding
one-fourth of one per centum; to remove and prevent nuisances; to
prevent and restrain bawdy houses, gambling houses, and other disorderly houses ; to restrain and prohibit gambling ; to regulate or
prohibit tippling houses, dram-shops, ten-pin alleys, or other gam-
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bling devices; to regulate circuses, shows, theatrical or other amusements ; to restrain and prevent the meeting of slaves ; to protect
property from fires ; to prevent the introduction and spread of diseases, and by ordinance to do all other things that may be necessary
and lawful for the well being of said town.
SEc. 9. The board of trustees shall have power to open and keep in
repair all streets and alleys in said town.
This act to take effect and be in force from and after its passage.

CHAPTER XLI.
An Act to incorporate the city of Pawnee.
1. Boundaries of city of Pawnee; proviso.

I§

2. Powers and privileges granted; proviso.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
· SECTION 1. The town of Pawnee, situated on the north side of the
Kansas river, and below the mouth of the Republican fork, is hereby
erected into a city of the name and style of "Pawnee city," according to the limits and boundaries heretofore made and adopted by the
trustees of said town ; provided, the limits and boundaries of said
city of Pawnee shall ·not contain more than one thousand acres of
land, a plat or draft of which shall be :filed in the office of the surveyor general within six months from the date of this act, and the
inhabitants thereof are hereby constituted a body corporate and politic, in law, by the su.id name and style of" Pawnee City," and shall,
by that name, have perpetual succession, sue and be sued, plead and
be impleaded, make all contracts necessary and incidental to the exercise of the powers hereinafter conferred, and may pun;hase and hold,
use and convey property, real an - personal, within said city, and may
make a. common seal and change the same at pleasure.
SEc. 2. All the }}OWers, privileges, duties and responsibilities which
are given, bestowed and imposed upon the city of Leavenworth by an
act of the legislative assembly of the Territory of Kansas, passed at
the present session, entitled ''An Act to incorporate the city of Leavenworth)" are hereby granted to and imposed upon the said city of
Pawnee as fully as though the several sections of the said act were
hereby repeated and enacted; p1·ovided, however, that the first election
shall take place on the first Tuesday of October, eighteen hundred .
and fixty-six; said election to be by ballot, and to be conducted by
three judges, to be appointed by the tribunal transacting county business for the county in which said city of Pawnee is situated ; said
judges to take and subscribe an oath faithfully to perform their duties,
and they shall have power to appoint a clerk or clerks, and shall be
governed by the law regulating elections; and provided further, that
the board of councilmen shall have no power to borrow money or issue
bonds of said city, to be placed into market at less than twenty per
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cent. discount, without special authority of law hereafter made ; and
provided further, that a failure to elect officers of said city shall work
a forfeiture of this charter of incorporation.
This act to take effect and be in force from and after its passage.

CHAPTER XLII .
.An .Act to incorporate the Lecompton Town Company.
§ I. Names of corporators.
2. Powers of the corporation.
3 May pass by-laws, &c.

§ 4. May fill vacancies, &c.

I

5. Stock deemed personal property.

Be it enacted by the governor and legislative assembly of the Territory of
·
of Kansas) as follows:

SECTION 1. That AristidesRodrigues, Daniel Woodson, J. C. Thompson, C. Donaldson, vVilliam Tholnpson, their associates and successors, are hereby constituted and declared a body politic and corporate
by the name and style of the "Lecompton Town Company," and by
that name shall be capable of making contracts, of suing and being
sued, of pleading and being impleaded, in all matters whatsoever, in
all courts of law and equity in this Territory. Said company is authorized to have and use a common seal, and to alter the same at
pleasure, and to make such by-laws and regulations as, from time to
time, may be deemed necessary for the government of said company
and the management of its affajrs. Vacancies in the board of directors,
by death, resignation or otherwise, shall be filled by election by the
stockholders, each stockholder casting one vote for each share he may
hold, and such votes may be given by proxy.
SEc. 2. The corporation hereby created shall have power to purchase and hold, and to enter by pre-emption or otherwise, any quantity
of land where said town of Lecompton is now located, not to exceed
one thousand acres, and to lay the same off into lots, parks, streets,
squares and avenues, and to sell, dispose of and convey the same.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry out
the business of said company; and all deeds for the conveyance of the
real estate of said company shall be signed by such officers of said
company as the by-laws of said company shall designate, which deeds
shall be duly signed and acknowledged as other conveyances of real
estate; when so signed and acknowledged, shall be deemed and held
a sufficient execution and authentication of such deeds in all courts of
this Territory or elsewhere.
SEc. 4. The above named board of trustees shall have power to
fill vacancies which may occur in their body by death, resignation or
otherwise.
SEc. 5. The stock of the company shall be deemed personal property, and the said company may by by-laws prescribe rules for the
issuing and transferring of said stock by each individual stockholder.
This act to take effect and be in force from and after its passage.
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CHAPTER XLIII.

An Act to incorporate the Neosho Town Association, Kansas Territory.
1.
2.
3.
4.

Names of corporators.
Powers of the corporation.
May pass by-laws, &c.
May prescribe rules, &c.

§ 5. To make a map of the town.

I

6. When not in an organized county.
7. Power to e:ect buildings, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kan,sas, as follows:
SECTION 1. That John -Rollingsworth, H. J. Strickler, Benjamin
F. Simmons, Charles H. Grover, William 0. Yager, and John Willis
Johnston, their associates and successors, are hereby constituted and
appointed a body politic and corporate, by the name and style of the
"Neosho Association," and by that name shall be competent to make
contracts, sue and be sued, plead and be impleaded, in all matters
whatsoever. Said company is authorized to have and use a common
seal, and to alter the same at pleasure, and to make such by-laws
as may be necessary for the government and management of said
company.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, at or near
where the Neosho or Grand river strikes the Osage reservation, not
to exceed one thousand acres, and to lay the same off into parcels,
squares and lots, and 1o sell, dispose of or convey the same by deed
or otherwiRe.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such 'time or times as may be necessary to
carry out the business of the company; and all deeds for the conveyance of the real estate.of the company shall be signed by such officers
as the said company may by their by-laws designate, which deeds
shaH be acknowledged and record.ed as other deeds of conveyance.
SEc. 4. The company by by-laws may prescribe rules for the transfer of the stock of the same by each individual stock or shareholder.
SEc. 5. The said company shall, before selling any part of said
lands, lots, or parcels of land, make out a complete map of the same,
which they shall file with the clerk of the court transacting county
business in the county in which said town may be located, together
with the list of officers elected by said association, and a copy of the
by-laws by them adopted.
SEc. 6. Should said town not fall in a regularly organized county,
then said plat shall be filed in the office of the clerk of the tribunal
transacting county business of the county that may be organized to
which said unorganized county may be attached.
SEc. 7. Said company shall have power to erect such building as
they may deem necessary for their protection against the Indians and
for the purposes of trade.
This act to take effect and be in force from and after its passage.
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CHAPTER XLIV.

An Act to incorporate the Richmond Town Company.
§ 1. Names of corporators.
2. Powers of the corporation.
3. May pass by-laws, &c.

§ 4. May fill vacancies, &c.

I

5. Stock deemed personal property.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. That F. J. Marshall, David Galispie, John Doniphan,
Richmond Galispie, James Doniphan, A. G. Woodward, R. C. Bishop,
James E. Thompson, John A. Dolman, Frederick J. Ebert, Cyrus Dolman, James O'Donoghue) Augustus Leist, J obn Donaldson, and Daniel
Vanderslice, and their successors, are hereby constituted and declared
a body politic and corporate by the name and style of the Richmond
Town Company, and by that name shall be capable of making contracts, suing and being sued, of pleading and being impleaded, in all
matters whatsoever) in law or ey_uity, in this Territory; said company
is authorized to have and to use a common seal, and to alter it at
pleasure, and to make such by-laws and regulations as from time to
time may be deemed necessary for the government of said company
and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase and hold, and to enter by pre-emption or otherwise, any quantity of land where said town of Richmond is now located not exceeding one thousand acres, and to lay the same off into lots, parks, streets,
squares, and avenues, and to sell, dispose of, and convey the same.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry out
the business of said company; and all deeds for the conveyance of the
real estate of said company shall be signed by such officers as said
company shall designate, which deeds shall be duly executed and
acknowledged as other conveyances of real estate; when so signed
and acknowledged shall be deemed and held a sufficient execution and
authentication of such deeds in all courts of this Territory or elsewhere.
SEc. 4. The above named board of trustees shall have power to fill
vacancies which may occur in their body by death) resignation, or
otherwise.
SEc. 5. The stock of the company shall be deemed personal property,
and the said company may make b -laws and prescribe rules for the
issuing and transferring of the said stock by each individual stockholder.
This act shall take effect and be in force from and after its passage.
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CHAPTER XLV.
An Act to incorporate the Tecumseh Town Association.
~

1. N arne of corporators; authority.
2. Powers of the corporation.
3. May pass by-laws, &c.

§ 4. May fill vacancies.
5. Stock deemed personal property.

I

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :

SEcTION 1. That Thomas N. Stinson, James Hunter, Abraham
Coningo, Albert Elmore, A. J. Isaacs, James M. Hunter, and their
associates and successors, are hereby constituted and declareJ a body
politic and corporate, by the name and style of the Tecumseh Town
Association, and by that name shall be capable of making contracts,
of suing and being sued, of pleading and being impleaded, in all
matters whatsoever, in all courts of law or equity in this Territory;
said association is authorized to have and use a common seal, and to
alter the same at pleasure, and to make such by-laws and regulations
as from time to time may be deemed necessary for the government of
said company and the management of its affairs.
SEc. 2. The corporation hereby creded shall have power to purchase and hold, and to enter by pre-emption or otherwise, any quantity
of land, not to exceed six hundred and forty acres, and to lay the same
off into lots, parks, streets, squares and avenues, and to sell, dispose
of and convey the same, and said town shall be called Tecumseh.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such time as may be necessary to carry out
the business of the said company; and all deeds for the conveyance of
the real estate of the said company shall be signed by such officers of
said company as the by-laws of said company designate, which deeds
shall be duly executed and acknowledged, and when so duly executed
and acknowledged shall be i1eemed and held a sufficient execution
and authentication of such deeds in all courts of this Territory or elsewhere.
SEc. 4. The above-named board of trustees shall have power to fill
vacancies which may occur in their body by death, resignation, or
otherwise.
SEc. 5. The stock of the company shall be deemed personal property,
and the said company may by by-laws prescribe rules for the issuing
and transferring of said stock by each individual stockholder.
This act to take effect and be in force from and after its passage.

Ex. Doc. 23--44
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CHAPTER

XLVI.

An Act to inco'rporate Fort Scott Town Company.
§ 1. Names of corporators; authority.
2. Powers of the eorporation.

§ 3. May pass by,laws, &c.

I

4. May prescribe rules for transfer of stock

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. That Hiro r_r. Wilson, Alfred Harnbeck, Richard G.
Roberts, William J. Barnes, William Barbee, and Samuel A. Williams,
and their associates and successors, are hereby constituted a body politicand corporate by the name and style of Fort Scott Town Comp ny, and
by that name shall be competent to make contracts, sue and be sued,
implead and be impleaded, in all matters whatsoever; said company
is authorized to have and use a common seal and to alter the same at
pleasure, and to make such by-laws as may be deeemed necessary for
the government of said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, where the
town of Fort Scott is now located) not to exceed nine hundred acres,
and to lay the same off into parks, squares, and lots, and to sell,
dispose of and convey the same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such time or times as may be necessary to
carry out the business of the company; and all deeds for the conveyance of the real estate of the company shall be signed by such officers
as the said company may by by-laws designate, and when so signed)
with the corporate seal attached, shall be deemed and held a sufficient
execution and authentication of such deeds in all courts or elsewhere.
SEc. 4. The company may by by-laws prescribe rules for the transfer
of the stock of the same by each individual shareholder or stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER

XLVII.

An Act to incorporcde the La·vinia Town Company, in Kansas Territory.
§ 1.
2.
3.
4.

Names of corporators; authority.
Powers of the corporation.
May pass by-laws, &c.
Mayprescriberulesfortransferofstock.

I§

5. Must make out a complete plat.
6. When plat to be filed in the office of
clerk.
7. Power to erect buildings, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That William 0. Yager, John Hollingsworth, John
Martin, Benjamin Newsom, Benjamin F. Simmons, H. J. Strickler
and John Willis Johnston, and their associates and successors, are
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hereby constituted a body politic and corporate by the name and
style of the Lavinia Town Association, and by that name shall be
competent to make contracts, sue and be sued, plead and be impleaded,
in all matters whatsoever; said company is authorized to have and use
a common seal and alter the same at pleasure, and to make such bylaws as may be deemed necessary for the government of said company
and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, at or near
where the Salt Fork and Arkansas rivers come the nearest together
upon their crossing of the southern boundary line of the Territory,
and as near the union of said rivers as the boundary of the Territory
will allow, hereafter to be located by said company or association, not
to exceed two thousand acres, and to lay the same off into parcels,
quares and lots, and to sell, dispose of and convey the same by deed
or otherwise.
SEc. 3. The said company shall have power to pass by-laws for the
election of officers at such time or times as may be necessary to carry
out the business of the company; and all deeds for the conveyance of
the real estate of the company shall be signed by such officers as the
said company may by their by-laws designate, which deeds shall be
acknowledged and recorded as other deeds of conveyance.
SEc. 4. The company by by-laws may prescribe rules for the transfer of the stock of the same by each individual stock or shareholder.
SEc. 5. The said company shall, before selling any part of said lands,
lots or parcels of land, make out a complete map of the same, which
they shall file with the clerk of the court transacting county business
in the county said town may be located in, together with the list of
officers elected by said association and a copy of the by-laws by them
adopted.
SEc. 6. Should said town not fall in a regularly organized county,
then said plat shall be filed in the office of the clerk of the tribunal
transacting county business of the county that may be organized to
which said unorganized county may be attached.
SEc. 7. Said com:pa,ny shall have power to erect such buildings as
they may deem best for the purpose of trade with or defence against
the Indians.
This act to take effect and be in force from and after its passage.

CHAPTER XLVIII.
An Act inCO?):JO'i'ating the City of Lawrence, Kansas Territory.
1. Boundaries of city.
2. Names ofboard of trustees.

I§

3. Powers conferred.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. All that territory embraced within the following boundaries, to wit: Beginning at a stone monument in the mouth of a
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ravine entering the Kansas river in a northwesterly direction from the
town of Lawrence, and between the dwelling houses of William H. R.
Lykins and Achilles B. ~r acle, and running due west twelve hundred
and :fifty feet, thence due south sixty-seven hundred and twenty feet,
thence due east :fifty-two hundred and eighty feet, thence north fortytwo hundred and sixty feet to the Kansas river, thence along said
river to the place of beginning, shall be known and called the city of
Lawrence, and by that name shall be known in law, may have perpetual succession, may sue and be sued, imp1ead and be impleaded,
defend and be defended, in all courts of law or equity within this Territory or elsewhere, may have a common seal, and the same may alter
1)r change at pleasure, and shall have all the powers and privileges
usually granted, or by any law of this Territory given to incorporated
'bodies.
SEc. 2. Samuel T. Snyder, John P. \Vood, Joel Grover, William
H. R. Lykins and George W. Hutchinson, or a majority of them, are
hereby made and constituted a board of trustees for the organization
and government of said city, with all the powers conferred on corporate bodies by any law now or hereafter to be in force within this Territory, and such board of trustees shall have power to :fill any vacancy
·that may occur in their board.
SEc. 3. All the powers, privileges, rights and provisions of an act
passed at the present session of this legislative assembly, entitled
"An act to incorporate the city of Leavenworth," be and the same
are hereby conferred on the said city of Lawrence; and the said city of
Lawrence is hereby authorized and empowered to proceed under the
provisions of said charter as fully and absolutely as if the same had
heen in the same act specially applied to the said city of Lawrence.
This act to take effect and be in force from and after its passage.

CHAPrrER XLIX.
An Act to incorporate the Port William Town Company.
§ I. Names of corporators.
2. May hold and enter by pre-emption, &c.
3. May pass by-laws for election of officers, &c.

I§

4. May fill vacancies.
5. Stock deemed personal property.

Be it enacted by the gove'rnor and leg,islcttive as8embly of the Territory
Kansas, as follows :

of

SECTION 1. That William C. Remington, James G. Spratt, Henry
D. Bard, James M. Bradly, Henry H. D. Herndon, William B. Almund, and their associates, are hereby constituted and declared a body
politic and corporate by the name and style of the "Port William
Town Company," anrl by that name shall be capable of making contracts, of suing and being sued, of pleading and being impleaded, in
all matters whatsoever, in law or equity, in this Territory; said company is authorized to have and use a common seal, and to alter the

INCORPORATIONS.

693

same at pleasure, and to make such by-laws and regulations as, from
time to time, may be deemed necessary for the government of said
company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold) and to enter, by pre-emption or otherwise, any quantity of
land, where said town of Port William is now located, not to exceed
one thousand acres, and to lay the same off into lots, parks, streets,
and avenues, and to sell, dispose of, and convey tho same.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers, at such times, as may be necessary to carry
out the business of said company ; and. all deeds for the conveyance of
the real estate of said company shall be signed by such officers of said
company as the by-laws of said company shall designate, which deeds
shall be duly executed and acknowledged as other conveyances of real
estate; when so signed and so acknowledged, shall be deemed and
held a sufficient execution and authentication of such deeds in all
courts of this Territory or elsewhere.
SEc. 4. The above named persons shall have power to fill vacancies
which may occur in their body by death, resignation, or otherwise.
SEc. 5. The stock of the company shall be deemed personal property, and the said company may, by by-laws, prescribe rules for the
issuing and transferring of the said stock by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER L.
An Act to incorporate the Doniphan Town Company.
§ 1. Names of corporators.
2. Powers of the corporation.

I§

3. May pass by-laws, &c.
4. Stock deemed personal property.

Be it enacted by the governor and legislative assembly of the Ter1·itory of
Kansas, as follows :
SECTION 1. John W. Foreman, Thomas H. Christopher, Patrick L.
M. Loughlin, Sinclair R. Miller, Daniel Vanderslice, James F. Foreman, J. H. Crane, and Felix Robidoux, their associates and successors, are hereby constituted and declared a body politic and corporate
by the name and style cf the Doniphan Town Company, and by that
name shall be capable of making contracts, of suing and. being sued, of
pleading and being impleaded, in all matters whatsoever, in all courts
of law or equity in this Territory; said company is authorized to have
and use a common seal, and to alter the same at pleasure) and to
make such by-laws and regulations as, from time to time, may be
deemed necessary for the government of said company and the management of its afH1irs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold, or to enter, by pre-emption or otherwise, any quantity of
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land, where said town of Doniphan is now located, not to exceed six
hundred and forty acres, and to lay the same off into lots, parks,
streets, squares, and avenues, and to sell, dispose of, and convey the
same.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers, at such times, as may be necessary to carry
out the businRss of said company; and all deeds for the conveyance of
real estate of said company shall be signed by such officers of said
company as the by-laws of said company shall designate, which deeds
shall be duly executed and acknowledged as other conveyances of real
estate; and when so signed and acknowledged, shall be deemed and
held a sufficient execution and authentication of such deeds in all
courts of this Territory or elsewhere.
SEc. 4. The stock of the company shall be deemed personal property, and the said company may by by-laws prescribe rules for the
issuing and transferring of stock by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER LI.
An Act to incorporate the town of Paola.
§ 1. Town of Paola as set forth in plat ;
powers.
2. Corporate powers, &c.
3. Board of trustees, authority of.
4. Names of the first board of trustees.

5.
6.
7.
8.
9.

May appoint constable, assessor, &c.
Powers of the president of the board .
Election for trustees, when held.
Power to levy and collect hxes.
To open streets, alleys, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. All that tract of country which may be comprised within
the limits of the town of Paola, in the county of Lykins, and set forth
and defined in the plat of said town of Paola, shall be, and the same
is hereby, incorporated into a town by the name of "Paola," and by
that name shall be known in law, have perpetual succession, sue, and
be sued, implead, and be impleaded, defend, and be defended, in all
courts of law and equity, and in all matters whatever; may grant,
purchase, receive, and hold property, real, personal, and mixed, within
said town ; or may purchase or receive, by donation or otherwise, any
amount of land within the limits of said town for the erection of a
court-house, jail, or other public buildings, for the county of Lykins;
and also any amount of land, anywhere within three miles of said
town, necessary for the purpose of a burial ground; and may, in the
same name, do all acts as natural persons; may have a common seal,
and may alter or change the same at pleasure.
SEc. 2. The corporate powers and authority of said town of Paola
are hereby vested in a board of trustees, to be called "the board of
trustees of the town of Paola."
SEc. 3. The board of trustees shall consist of five members, and
shall have authority to pass all ordinances of every nature necessary
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for the good of the town, and not inconsistent with the Constitution
and laws of the United States or the laws of this Territory.
SEc. 4. William A. Heiskell, Isaac Jacobs, William H. Lebow, B.
P. Campbell, and Peter Potts, are hereby made and constituted the
first board of trustees for the said town of Paola; and such board shall
meet at such time and place as they may agree upon, and shall select
<me of their number as president of the board, and shall also select a
clerk of the board.
SEc. 5. The board of trustees may appoint a town constable, assessor, collector, treasurer, and such other agents and officers as they
may deem necessary; and they shall provide for the pay of such officers and agents, and prescribe their powers and duties.
SEc. 6. The president of the board of trustees shall have all the
powers and privileges of a justice of the peace within the corporate
limits of said town of Paola, in all matters arising under the ordinances of said town, and he shall do and perform all duties under and
by virtue of any ordinance which may be prescribed by said board of
trustees: Provided, that in case of vacancy or absence of such president of the board, any justice of the peace shall have and possess all
the judicial powers of said president under any such ordinance; and
such president shall receive the same fees as a justice of the peace for
similar services.
SEc. 7. There shall be held, on the first Monday of December, Anno
Domini eighteen hundred and fifty-six, and on the first Monday of
December every year thereafter, at the court-house in the said town of
Paola, an election for five trustees, and the persons having the highest number of votes shall be declared elected; and such election shall
be conducted and such trustees shall be qualified in such manner as
may be prescribed by ordinance, and all ties may be decided, and all
vacancies filled, in such manner as may be prescribed by ordinance.
SEc. 8. The board of trustees shall have power, by ordinance, to
levy and collect a tax on all lawful subjects of taxation not exceeding
one-fourth of one per centum; to remove and .prevent nuisances; to
prevent and restrain bawdy houses, gambling houses, and other disorderly houses; to restrain and prevent gambling; to regulate or prohibit tippling-houses, dram-shops, ten-pin alleys, or other gambling
devices; to regulate circuses, shows, or other theatrical amusements;
to restrain and prevent the meeting of slaves; to protect property from
fires; to prevent the introduction and spread of diseases, and by ordinance to do all other things that may be necessary and lawful for the
well-being of said town.
SEc. 9. The board of trustees shall have power to open and put in
repair all streets and alleys in said town.
This act to take effect and be in force from and after its passage.
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CHAPTER LII .
.An Act to incorpo'rate the town of .Alexandria.
§ 1. Names of corpGrators; authority.
2. Powers of corporation.
3. May pass by-laws, &c.

§ 4. May prescribe rules for the transfer of
stock.

I

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. Alexander 1fajors, Samuel D. Pitcher, Archibald Payne,
James M. Alexander, E. Sibley, William H. Russel, their associates
and successors, are hereby constituted a body politic and corporate by
the name and style of the Alexandria Town Company, and by that
name shall be competent to make contracts, sue and be sued, implead
and be impleaded, in all matters whatsoever; said company is authorized to have and use a common seal and to attest [alterJ the same at
pleasure, and to make such by-!aws as may be deemed necessary for
the government of saic1 company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, where the
town of Alexandria is now located, not to exceed six hundred and forty
~teres, and to lay off the same into parks, squares, blocks and lots, and
to sell and dispose of and convey the same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers, at such time or times as may be necessary to
carry out the business of the company, and all deeds for the conveyance of the real estate of the company shall be signed by such officers
as the said company may by by-laws designate, and when so signed,
with the corporate seal established, shall be deemed and held a sufficient execution and authentication of such deeds in all courts or elsewhere.
SEc. 4. The said company may by by-laws prescribe rules for tb.e
transfer of the stock of said company by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER LIII.
An .Act to incorporate the town of Indianola.
t 1. Names of corporators; authority.
2. Powers of corporation.

I

§ 3. May pass by-laws, &c.

4. May prescribe rules for transfer of stock.

Be it enacted by the governor and legislative assembly of tlze Te'rritm·y of
J(ansas) as follows:

SECTION 1. E. S. Sibley, JohnS. Baker, William Alley, George H.
Perrin, D. T. Card, H. D. McMeekin, R. T. Drum, their associates
and successors, are hereby constituted a body politic and corporate by
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the name and style of the Indianola Town Company, and by that name
shall be competent to make contracts, sue and be sued, implead and
be impleaded, in all matters whatsoever; said company is authorized
to have and use a common seal and to attest [alterJ the same at pleasure,
and to make such by-laws as may be deemed necessary for the government of said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land in the Territory of Kansas, where the
town of Indianola is now located, not to exceed six hundred and forty
acres, and to lay off the same into parks, squares and blocks, and lots,
and to sell, and dispose of and convey the same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such time or times as may be necessary to
carry out the business of the company; and all deeds for the conveyance of real estate of the company shall be signed by such officers as
the said company may by by-laws designate, and when so signed, with
the corporate seal attached, shall be de~mecl and held a sufficient execution and authentication of such deeds in all courts or elsewhere.
SEc. 4. The said company may by by-laws prescribe rules for the
transfer of the stock of said company by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER LIV.

An Act to incorporate the Paola Town Company.
§ 1. Names of corporators; authority.
2. Powers of the corporation.

I§

3. May pass by-laws, &c.
4. Stock deemed personal property.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. Baptiste Peoria, Isaac Jacobs, A. M. Coffey, and David
Lykins, their associates and successors, are hereby constituted and
declared a body politic and corporate by the name and style of "the
Paola Town Company,'' and by that name shall be capable of making
contracts, of suing and being sued, of pleading and being impleaded,
in all matters whatsoever, in all courts of law and equity in this
Territory; said company is authorized to have and use a common seal
and to alter the same at pleasure, and make such by-laws and regulations as from time to time may be deemed necessary for the government of said company and management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase and hold, to enter by pre-emption, or otherwise acquire title to
any quantity of land, not to exceed six hundred and forty acres, and
to lay the same off into lots, parks, streets, squares, and avenues, and
to sell, dispose of, and convey the same.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry
out the business of said company; and all deeds for the conveyance
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of the real estate of said company shall be signed by such officers of
said company as the by-laws of said company shall designate, which
deeds shall be duly executed and acknowledged as other conveyances
of real estate, and when so signed and acknowledged, shall be deemed
and held a sufficient execution and authentication of such deeds in all
courts of law or equity in this Territory or elsewhere.
SEc. 4. The stock of the company shall be deemed personal property, and the said company may by by-laws prescribe rules for the
using and transferring the said stock by each individual stockholder.
This act to take eff~ct and be in force from and after its passage.

CHAPTER LV.
An .Act to incorpm·ate the Kansas, Nebraska, and Utah Stage Company.
§ I. Names of corporators; powers.
2.
3.
4.
5.
6.

May enact by-laws, &c.
Objects of the corporation.
Capital stock, how much.
Affairs, how managed.
Directors to have control.

I

§ 7. Subscription may be collected by suit.
8. When stockholders not permitted to
transfer.
9. Stock deemed personal property.
10. Names of the first board of directors.

Be it enacted by the governorr and legislative assembly of the Territm·y
of Kansas, as follows:
SECTION 1. That William M. F. Magraw, Samuel H. Woodson,
Frederick Emery, M. W. McGee, William Ligget, Isaac Hockaday,
Francis J. Marshall, and such other persons as may become associated
with them as hereinafter provided, shall be, and they are hereby, incorporated a body corporate and politic, by the name and style of" the
Kansas, Nebraska, and Utah Stage Company," and by such name
may sue and be sued, plead and be impleaded, in all courts of law
and equity within this Territory, and may contract and be contracted
with as natural persons.
SEc. 2. 'J.1he said corporation shall have a common seal and change
or alter the same at pleasure; may enact by-laws for tl1eir government, employ agents, fix their compensation, and prescribe their duties, and generally do all things incident to an incorporated body.
SEc. 3. The objects of this incorporation are declared to be the
transportation of the United States mail, passengers, baggage, &c.,
over the mail routes in said Territories of Kansas, Nebraska, and
Utah, and the holding, improving, and disposing of such lands or
other property as may be acquired of the United States, by gift : grant,
purchase, or otherwise, not to exceed six hundred and forty acres of
land in one body; and they and their successors) as a body corporate
by the aforesaid name and style, shall be competent and capable of
purchasing not more than six hundred and forty acres of land in any
one body, receiving by gift, grant, or devise, holding, improving,
mortgaging, and conveying any property or estate, real, personal, or
mixed.
SEc. 4. The capital stock of said corporation shall be fifty thousand
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dollars, with the privilege of increasing the same by a vote of twothirds of the stockholders, to be divided into shares of one hundred
dollars each; each share entitling the holder thereof to one vote,
either in person or by proxy, in the election of the board of directors.
SEc. 5. The affairs of this corporation shall be managed by five
directors, chosen by the stockholders annually on the first day of May
of each year, and the directors, when elected, shall choose a president
from their number, who shall preside in all meetings, and the directors shall hold their offices for one year and until their successors are
duly elected and qualified.
SEc. 6. r_rhe directors shall have the general control and management of the business of the incorporation, and shall cause to be kept
proper books of record and account, in which shall be regularly
entered all the transactions of the company, and which said books
shall always be open to the inspection of any stockholder or creditor
of said company. .
SEc. 7. All subscriptions of stock in said company shall be collected
by suit in the name of this corporation before any court of competent
jurisdiction.
SEc. 8. No stockholder who shall be indebted to the incorporation
shall be permitted to transfer or assign stock, or receive a dividend,
until such debt is paid or secured to the satisfaction of the directors.
SEc. 9. The stock of this corporation shall be deemed personal property, and shall be assignable on the books of said corporation according to such rules and regulations as the directors may establish.
SEc. 10. Until the first election, the following persons are appointed ·
directors of said in incorporation, to wit: \Villiam M. F. Magraw,
William Liggett, Isaac Hockaday, Frederick Emery, F. J. Marshall,
M. W. McGee.
This act to take effect and be in force from and after its passage.

CHAPTER LVI.
An Act to incorporate the Historical and Philosophical Society of Kansas
Territory.
§ 1. Names of corporators; powers of.

I

§ 2. What number constitute a quorum; of
officers, &c.

·

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That William Walker, D. A. N. Grover, David Lykins,
John Donaldson, James Kuykendall, Thomas Johnson, William
A. M. Vaughan, Lucien J. Eastin, and A. J. Isaacs, and their associates, be, and they are hereby, constituted a body corporate and
politic, by the name and style of the "Historical and Philosophical
Society of Kansas Territory," and by that name they and their successors in office shall be, and they are hereby, made capable in law to
contract and be contracted with, sue and be sued, plead and be im-
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pleaded, prosecute and defend, answer and be answered, in any court
of record in this Territory or elsewhere; and to hold any estate, real
or personal, or mixed, and the same to grant, sell, lease, mortgage,
or otherwise dispose of for the benefit of said society ; and to receive
donations, to be applied as the donors may direct; and to devise and
to keep a common seal; and to make and enforce any by-laws not
contrary to the Constitution and laws of the United States or this
Territory, and to enjoy all the privileges and franchises incident to a
corporation; and that the property which the aforesaid named society
may be allowed to hold, shall not exceed :five thousand dollars.
SEc. 2. That any seven members of said society may at any meeting
constitute a quorum to do business, and shall, within one year from
and after the }Jassage of this act, organize, and, under such regulations as they may adopt, elect a preRident, two vice-presidents, a
recording secretary, and a corresponding secretary. Said officers
shall hold their offices, respectively, for three years; their respective
duties to be defined by such regulations and by-laws as may be
adopted at any regular n1eeting of the society. The regular meetings
of said society shall take place on the second Monday succeeding the
annual meeting of the legislative assembly of the Territory of Kansas,
at the seat of government; and the object of said society shall be the
collection and preservation of the library, mineralogical and geological specimens, hjstorical matter relating to the history of this Territory, Indian curiosities and antiquities, and other matters connected
with and calculated to illustrate and perpetuate the history and settlement of our Territory.
This act to take effect and be in force from and after its passage.

CHAPTER LVII.
An Act to incorporate the Kansas River Bridge Company.
~

I

1. Exclusive right to build a bridge across l § 3. Rates of toll, how governed.
Kaw river.
4. When this act to be void.
5 Not to conflict with Lecompton Bridge
2. Authority to form a company; capital
stock.
Company.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas) as follows :

SECTION 1. The exclusive right and privilege of building and maintaining a bridge across the Kansas (or Kaw) river, at or within five
miles of the village of Tecumseh, is hereby granted for the period of
twenty-one years, to Edward Hoogland, Thomas N. Stinson, John T.
Brady, Hiram J. Strickler, L. B. Statler, and H. N. Watts or their
assigns, or such persons as may be associated with them for that purpose.
SEc. 2. Said Hoogland and the other persons named in the foregoing section, or a majority of them, are hereby authorized to form a
company, to be known as the "Kansas River Bridge Company," the
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capital stock of which shall be one hundred thousand dollars: to be
divided into shares of one hundred dollars each, and shall have power
to prescribe by-laws for the regulation of said company, receive and
collect subscriptions to such capital stock, establish and collect tolls
for crossing said bridge, sue and be sued, hold and convey real estate,
so much as may be necessary for the ·construction of said bridge, and
do all other acts and things, and exercise all the rights and privileges
generally appertaining to corporations.
Sec. 3. The rates of toll on said bridge shall not exceed the average
of the rates on the several ferries across said river, established by law,
nor shall said bridge be so constructed as to prevent the navigation of
said river by steamboats.
SEc. 4. Unless this bridge be built within three years this act shall
be void.
SEc. 5. No privilege granted in this act shall be so construed as to
conflict with any of the rights and privileges of the Lecompton Bridge
Company by the present legislative assembly.
This act to take effect and be in force from and after its passage.

CHAPTER LVIII.

An Act to incorporate the Territor,ial Agricultural Society.
~

]. Kansas Territorial Agricultural Society;
powers of; by-laws, &c.
2. Powers of the corporation.
3. Annual meetings, when held .
.(. Under the control of certam officers ;
term of office.
5. Names of officers for first year ; duties.
6. Who are members.

7. Society to determine in what manner
awards may be made, &c.
8. Duty of recording secretary.
9. Of compensation.
10. Powers of the society.
11. May establish branch f:Ocieties.
12. President may appoint branch, when .
13. In case of vacancy who shall fill it.,

Be it enacted by the governor and legislative assembly of the 1·erritory
of Kansas, as follows:
SECTION 1. There is hereby established and incorporated a society
to be known and designated by the name and style of the "Kansas
Territorial Agricultural Society," and by that name and style shall
have perpetual succession, and by that name shall have power to contract and be contracted with, to sue and be sued, to plead and be
impleaded in all courts, answer and be answered unto, defend and
be defended in all courts and places, and in all matters whatsoever;
and shall in like manner have authority to have and use a common
seal, and the same at pleasure to change and alter ; and may also make,
ordain and establish and put in execution such by-laws, ordinances,
rules and regulations as shall be proper and necessary for the good
government of said society, and the prudent and efficient management of
its affairs ; provided, that said by-laws, ordinances, rules and regulations shall not be contrary to the provisions of this charter, nor to
the laws of this Territory or the laws and Constitution of the United
States.
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SEc. 2. In addition to the powers above enumerated, the society
shall, by its name and style aforesaid, have power to purchase and
hold any quantity of land not exceeding twenty acres, and may sell
and dispose of the same at pleasure; the said real estate shall be held
by said society for the sole purpose of erecting enclosures, buildings
and other improvements calculated and designed for the meeting of the
society, and for an exhibition of various breeds of horses, cattle, mules
and other stock1 and of agricultural, mechanical and domestic manufactures and productions, and for no other purpose; and if from any
cause said society shall be dissolved or fail to meet within a period of
five consecutive years, then the real estate held by it, together with all
buildings and appurtenances belonging to said real estate, shall be
sold as lands are now sold under execution, and the proceeds deposited
in the territorial treasury, subject to the control of the legislative
assembly.
SEc. 3. An annual meeting of the members of the society shall be
held on the first Monday in October, annually, at such place as the
said society shall determine upon at its first meeting.
SEc. 4. The fiscal, presidential, and concerns of the society shall be
under the control and management of a president and one vice president for each judicial district in the Territory, a secretary, corresponding secretary and a treasurer, to be styled a board of directors, who
shall be elected at the annual meeting of the members of the society;
they shall hold their offices for one year and until their successors are
duly chosen, and shall have power to fill all vacancies that may occur
in said board.
SEc. 5. For the purpose of carrying into effect this act, A. M.
Coffey, of the county of Lykins, shall be the first president; William
M. Tebbs) of the county of Jefferson, Joel Hyatt, of the county of
Leavenworth, and Thomas Stinson, of the county of Shawnee, shall
be the the first vice presidents; Samuel A. Williams, of the county of
Bourbon, shall be the first secretary ; James Finley shall be the first
corresponding secretary, and John W. Forman, of the county of
Doniphan, shall be the first treasurer; who shall call the first meeting of the society, at the seat of government of the Territory, at such
time as they may agree upon; and at such first n1eeting any three
members of the board shall constitute a quorum to do business, and
each member of such board is hereby authorized to solicit and receive
subscriptions to said society as hereinafter specified.
SEc. 6. The members of this society shall consist of such persons as
shall pay annually into the treasury thereof the sum of one dollar;
and such persons shall be members only for the year for which they
shall have thus paid the amount aforesaid: Provided, That at any
annual meeting the society may, by a majority vote, increase the
amount necessary for membership to any sum not exceeding six dollars per year.
SEc. 7. The members of the society, by a majority of the votes present, shall determine in what amount and on what subjects the funds
of the society shall be awarded as premiums at the exhibition succeeding their meeting, of which notice shall be given in some news-
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paper printed in or nearest their place of meeting, and in such other
papers as advisable.
SEc. 8. It shall be the duty of the recording secretary to deposit
annually in the office of auditor of public accounts a statement of the
annual expenditures of the society.
SEc. 9. No compensation shall be allowed to any officer of this society for his services, except to the corresponding and recording secretaries, nor to them until the board of directors shall so order, except
for actual expenses paid out.
SEc. 10. The society may, by a majority of the voters at any annual
meeting, prescribe the duties of and require bond and security from
any of its officers.
SEc. 11. This society, at any annual meeting, may establish a branch
society in any county in the Territory, which, when organized by appointment of a president, three directors, recording secretary, corresponding secretary and treasurer, shall possess all the powers and
privileges of this society.
SEc. 12. The president of this society may, at any time in vacation
of the meetings, appoint such branch society, and appoint the officers
thereof, until the first annual meeting of this society. This society
shall not forfeit this charter on account of not meeting as provided in
this act: Provided, The same shall meet and organize within twelve
years from this date.
SEc. 13. In case of a failure or inability to serve of any of the persons mentioned in the fifth section of this act, the governor is hereby
authorized to appoint some suitable person or persons to fill the vacancies thus occasioned; and the persons herein named, as those above
mentioned, shall not be required [to pay]. their subscriptions before
they shall have authority to act in the organization of this society.
This act to take effect and be in force from and after its passage.

CHAPTER LIX.
An Act to incorporate the Leavenworth Jail Association.
1. Names of corporators.
2. Capital stock of company.

I

§ 3. May open books for stock, &c.
4. To hold meetings; how often.

Be it enacted by the governor and legislative asssembly of the Territory
of Kansas, as follows :
SECTION 1. Samuel D. Pitcher, J. Harvey Day, Isaac Vanvegton,
Lewis N. Rees, Westcott D. Mitchler, and their associates and successors, are hereby created a body corporate by the name and style of
the Leavenworth Jail Association, and by that name shall have perpetual succession, and may sue and be sued, implead and be impleaded, in any court having competent jurisdiction; may hold such real
and personal estate in the city of Leavenworth, Kansas Territory, as
may be necessary for the objects of this corporation; they may sell and
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dispose of the same, and convey by deed or otherwise at pleasure; and
may contract and be contracted with, and in all things may act in
their corporate name in the erecting, keeping in repair, renting, or
otherwise carefully using a prison and prison groands in the said city
of Lravenworth, with the privilege of increasing the size thereof, or
adding thereto at pleasure.
SEc. 2. The capital stock of said company shall not exceed ten
thousand dollars, and shall be divided into shar.;s of :fifty dollars each;
and the affairs of the company shall be managed by three directors,
who shall be stockholders, and be chosen annually by the stockholders, in such manner as they shall direct.
SEc. 3. Said company may open books for stock, for any amount not
exceeding their capital stock, at such times and places as the stockholders may prescribe.
SEc. 4. The company shall hold a meeting once every three months,
or oftener if deemed necessary, but no failure to meet shall operate as
a forfeiture of any rights under this charter.
This act to take effect and be in force from and after its passage.

CHAPTER LX .
.An Act to incorporate the City of Leavenworth, Kansas Territory.
;

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

Bounds of the city.
§ 17. Shall appoint marshal.
Corporate powers.
18. Land sold for tax may be redeemed.
Board of councilmen.
19. Statement of city affairs to be published.
How chosen.
20. Fees.
To elect a president.
2l. Fire companies.
Stated meetir.gs.
22. Exclusive jurisdiction ; when.
Mayor; how elected.
23. Transcript to be given.
Qualification.
24. Exempt from working roads.
25. Mayor authorized to administer oatba,
Powers and duties of mayor.
Vacancy; who to act.
&c.
26. Authority of mayor and marshal.
Powers ofmayor and council; proviso.
Powers, &c.
27. OflicerR guilty of violation; hovr punDuty of mayor.
ished.
Style of ordinance.
28. Ordinances proved.
Shall appoint city register.
29. Public act.
Oath of office, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SEcTION 1. All that district of country, described as follows, to wi~:
Beginning at the point in the Missouri river, in the middle of the main
channel, opposite to where the southern line of the United States military reserve around Fort Leavenworth strikes the Missouri river, running thence a westerly course with the southern line of said reserve
three-fourths of a mile; thence a southerly course, at right angles
with the last mentioned line, one mile and a half; thence easterly,
parallel with the first mentioned line, to the middle of the main channel of the ~1:issouri river; thence northerly, up said Missouri river, in
,__~ middle of the main channel thereof, to the place of beginning, is
""erected into a city by the name of the City of Leavenworth,
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and the inhabitants thereof are hereby constituted a body corporate
and politic by the name and style of the City of Leavenworth, and by
that name they and their successors shall be known in law) have perpetual succession, sue and be sued, plead and be impleaded, defend
and be defended, in all courts of law and equity, and in all actions
whatsoever; may contract and be contracted with, may purchase, receive and hold property, both real and personal, within said city, and
may sell, lease or otherwise dispose of the same for the benefit of the
city; may purchase, receive and hold property, real, personal and
mixed, beyond the limits of the city, to be used for the burial of the
dead, for the erection of water-works to supply the city with water,
for the establishment of a hospital for the reception of persons affiicted
with contagious or other diseases, or for the erection of a poorhouse
and farm, or workhouse, or house of correction, or for any other purpose which may tend to the general good of the city, and may erect
buildings or other improvements for the purposes aforesaid, and may
sell, lease or otherwise dispose of such property for the benefit of such
city, and may do all other acts as natural persons, and may have a
common seal and change the same at pleasure.
SEc. 2. The corporate powers and duties of said city shall be vested
in a mayor and board of councilmen, who shall be chosen as hereinafter directed.
SEc. 3. The board of councilmen shall consist of nine members, for
the election of whom the city shall be divided into convenient wards
by ordinance, which wards may be altered from time to time, or new
ones created, as the convenience of the inhabitants may require, and
the councilmen shall be apportioned among the several wards in proportion to the number of qualified voters in each; but in the election
of the first board of councilmen the whole city shall vote for nine
councilmen by general ticket.
SEc. 4. The councilmen shall be chosen by the qualified voters of
their respective wards, shall serve for the term of one year and until
their successors are elected and qualified, shall be at least twenty-one
years of age, citizens of the United States, and shall have resided in
said city for at least sixty days next preceding their election; and
whenever there shall be a tie in the election of councilmen, it shall be
determined by the judges of the election in the ward in which it shall
happen, by lot) and all vacancies shall be filled by election as aforesaid, in such manner as shall be provided by ordinance; provided, that
until otherwise provided, in case of vacancy, the mayor shall issue his
proclamation ordering an election, prescribing the time, place and
manner of holding such election.
SEc. 5. The board of councilmen shall elect their president and all
other officers, agents and servants of their board; shall judge ofthe
qualifications, elections and returns of their own members; a majority
of the whole number shall constitute a quorum to do business, but a
smaller number may adjourn from day to day, and may compel the
attendance of absent members, in such manner and under such penalties as the board may provide ; they may determine the rules and
Tegulations of their proceedings, punish their members for disorderly
conduct, and, by a concurrence of two-thirds of their whole number,
Ex. Doc. 23--45
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expel a member, but not a second time for the same offence; and thev
shall at any time, upon the request of any member, cause the yea.,
and nays to be called and entered upon the journal.
SEc. 6. The board of councilmen shall hold their stated meetings on
such clays and times as shall be fixed by ordinance ; but there shall
not be exceeding six regular meet~ngs in any one year, and they may
adjourn their stated and other meetings fron1 time to time, and may
by ordinance change the times of holding their regular meetings.
SEc. 7. The mayor shall be elected by the qualified electors of the
city, shall hold his office for the term of one year and 11.ntil his successor is duly elected and qualified; and when two or more persons
shall have an equal number of votes for mayor, the election shall bo
determined by tho board of councilmen by lot.
SEc. 8. Tho mayor shall be nt least twenty-one years of age, a
citizen of the United States, shall have resided in the city at least
three months next preceding his election, and be otherwise qualified
.as required in case of councilmen.
SEc. 9. The mayor, by and with the ad vice and consent of the
board of councilmen, shall have power to fill all offices within the
city which are not ordered by law or ordinance to be elected or otherwise appointed. The ma.yor shall take care that the laws of the Territory and the ordinances of the corporation arc duly enforced, respected and observed within the the limits of said city. He shall
have power, with the consent of the board of councilmen, to remove
from office any person holding office created by ordinance, to remit
fines and forfeitures, to grant reprieves and pardons; he shall be a
conservator of the peace within the city and within the county in
which said city is located; he shall have power to fill all vacancie
which may happen in any office, (other than that of councilman,) until the end of the session of the board of councilmen, which shall
occur next after such vacancy ; he shall from time to time give to the
board of councilmen information relative to the situation of the affairs
of the city; and shall recommend to their consideration nch measure...,
as he shall deem expedient for the welfare of the city ; he may, on
extraordinary occasions, convene the board of councilmen by proclamation, stating to them when assembled the object for which they
were convened; and shall have power, whenever he deems it necesS'1ry, to require any officer of the city to exhibit his accounts, book~
or other papers, and to make report in writing to the mayor and board
ol councilmen, touching any suqject or matter pertaining to his office.
SEc. 10. When any vacancy shall happen in the office of mayor by
death, resignation, absence from the city, removal from office, refusal
to qualify or otherwise, or when the mayor shall be party interested.
or put upon his trial for any violation of law or ordinance, the president of the board of councilmen, for the time being) shall exercise the
office of mayor until such vacanc}T shall be filled or such disability be
removed, or, in case of temporary absence, until the mayor shall return, and during the time he shall receive the same compensation as
the mayor would have been entitled to; and in case of such vacancy
other than a temporary absence or disability, the per.son exercising
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the office of mayor shall cause a new election to be had, giving ten
days' notice thereof by proclamation.
SEc. 11. The mayor and board of councilmen shall have power by
ordinance to levy and collect taxes, not exceeding one-half one per
centum, upon real and personal property within the city, and upon
all possessory rights or claims to any lots, lands, or other property
within the city, and upon property, lands, lots, interests or shares
. held, owned or claimed by any person or persons, company, firm,
association or corporate body, whether the title of the United States
thereto be extinguished or not, upon the assessed value thereof, and
all moneys on hand or on deposit, bills of exchange, bonds, notes
and other securities held upon solvent persons or corporations, over
and above the just debts or liabilities of the owner or holder thereof;
to levy and collect a poll tax, not exceeding one dollar per annum,
upon every free male person over twenty-one and under fifty-five
years of age ; to levy and collect a tax on dogs, not exceeding five
dollars each per annum, and to provide for the granting of licenses
for the keeping of dogs within· the city, if deemed proper; to prevent
and remove nuisances; to establish night watches and patrols; erect
lamps in the streets and light the same ; to provide for licensing,
taxing, and regulating auctioneers, merchants, grocers, confectioners,
taverns, bankers, peddlers, brokers, dram-shop keepers, liquor sellers,
pawnbrokers, ordinaries, shows and exhibitors for pay, billiard tables,
ball and ten-pin alleys, (or any number of pins the same may have,)
hacks, drays, wagons, or other vehicles used within the city for pay)
theatres, theatrical exhibitions for pay; to restrain, prohibit, or suppress tippling-houses, dram-shops, and the sale of spirituous liquors,
,ball and .ten-pin alleys, gaming and gaming houses, bawdy and other
disorderly houses, and all kinds of public indecencies; to prevent riot
and disturbances of citizens; to prevent the assembling of slaves; to
prevent the discharge of fire-arms, the unnecessary rapid riding or
driving of any horse, mule, or other animal; to establish and regulate markets; t9 open, alter, clean, grade, pave) and keep in repair
streets, sidewalks, alleys, avenues, lanes, drains, and levees; to supply the city with water; to provide for regulating and keeping standard weights and measures for the use of the city; to regulate the
cleaning of chimneys, and fix . the fees therefor; to provide for preventing and extinguishing fires ; to regulate the size of brick to be
made a~d used in the city; to provide for the inspection of all kinds
of produce, provisions, fuel, lumber, and other materials for building,
and to define the weight and measure thereof if sold or offered for
sale in the city; to regulate the storage of gunpowder and other combustible materials; to regulate and order the building of parapet
walls and partition fences; to erect pumps in the streets and other
· places for the convenience of the inhabitants ; to provide for taking
the census of the city; to provide for the election of city officers and
their compensation; for deciding contested elections; for removing
o:ffice-r:s of the city for misconduct, and for the appointment of officers
not provided for in this charter, and fixing the duties and compensation of the same; to provide for the construction and repair of sidewalks, and for curbing and cleansing the same, at the expense of the
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owners, occupants, or claimants of the ground or lot fronting thereon,
and in default of payment of the same and costs [to sell the property
assessed;] to regulate, restrain, and prevent the erection of wooden
buildings in any part of the city, and to regulate and prevent the
carrying on of manufactures dangerous in causing or producing fires;
to make regulations to secure the general health of the city; to prevent the introduction or spread of contagious or infectious diseases,.
and to make quarantine laws for this purpose, and to enforce the
same within five miles of the city; to erect, establish, and regulate
hospitals, workhouses, poorhouses, and all other necessary buildings.
for the use of the city, and provide for the government and support
of the same; to borrow money on the credit of the city, and to issue
the bonds of the city for money due or to become due; to appropriate
money, and to provide for the payment of the debts of tl~e city; to
provide for the improvement of public roads and highways leading
into and out of the city, within four miles of the centre of the city;
to impose fines, penalties, and forfeitures on the owners and masters.
of slaves suffered to go at large upon the hiring of their own time, or
to act or deal as free persons, and to tax, restrain, regulate, and prescribe the terms upon which free negroes and mulattoes shall be permitted to reside within the city; to regulate the police of the city, and
to impose fines, forfeitures, and penalties for the breach of any ordinance, and also for the recovery and collection of the same, and, in
default of payment, to provide for confinement in the city prison or
workhouse, or at labor on the streets, or both; to pass all ordinances.
that may become necessary to carry provisions of this charter into
effect, and also to pass any ordinance usual or necessary for the well-:
being of the inhabitants, and to pass and to provide for the enforcement of any and all ordinances which may be deemed right and proper, not inconsistent with the Constitution of the United States and
the organic act of Kansas Territory: Provided, That nothing herein
contained shall he so construed as to authorize the passage of any
ordinance which shall tax the wearing apparel, necessary tools or
implements of any person u::;ed in carrying on his trade; or the books
or drugs of any professional man necessarily used in the exercise of
his profession, or the imposition of any tax upon the government of
the United States or the Territory of 1\:ansas, or the laying of any
tax upon any exhibitions which are purely literary or artistic; nor
shall anything be subject to sale or distress for taxation, or for the
payment of any penalty or costs, which may not for the time being
be subject to sale under execution by the then existing laws of Kansas
Territory.
SEc. 12. The mayor and councilmen shall have power to extend,
open, and widen any street, avenue, alley, or lane, at their discretion,
at any place within the city, and to create or open any new street,
avenue, alley, or lane, at their discretion, at any place in said city;
making, however, the person or persons whose property may be iujured thereby adequate compensation therefor, to be determined by
the assessment of five disinterested householders of Kansas Territory,
not residents of the city, who shall be selected and compensated as
may be prescribed by ordinance, and who shall, in the discharge of
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their duties, act under oath faithfully and impartially to make the
assessment to them submitted, considering the benefit resulting from,
as well as the loss sustained by, the owner of the property.
SEc. 13. Any ordinance passed by the board of councilmen shall,
before it becomes a law, be presented to the mayor for his approval ;
if he approves it, he shall sign it under his endorsement of approval;
if not, he shall return it with his objections to the board, who shall
reconsider the same, and if, notwithstanding the objections of the
mayor, [it shall be passed] by a majority of the whole number of
councilmen, it shall become a law; and in all such cases the yeas and
nays shall be entered on the journal; and if any ordinance presented
to the mayor for his approval shall not be returned to the board within
three clays after it has been delivered to the mayor, the same shall become a law as fully as if he had signed it.
SEc. 14. The style of all ordinances shall be, "Be it ordained by
the mayor and councilmen of the city of I_jeavenworth;'' and all ordinances shall, within one month after they are passed, be published in
some newspaper printed within the city, or by ten written or printed
handbills, posted up at as many public places, or in pamphlet form>
to. be distributed or sold as may be provided for by ordinance ; provided, however, that the failure to publish any ordinance, as herein
prescribed, slJall not render void such ordinance.
SEc. 15. The mayor and councilmen shall appoint a city register,
who shall hold his office for one year and until his successor is appointed and qualified, unless sooner removed, who shall give bond
with sufficient security, to be approved by the mayor, in such sum as
may be prescribed by ordinance, conditioned for the f~:tithful discharge
of the duties of his office ; he shall perform all the duties of clerk of
the board of councilmen, shall keep a book or books wherein shall be
entered all the proceedings of the board and all the records of the city,
which books shall at all proper times be open for the inspection of the
citizens ; and he shall have and preserve in his office all records, public papers and documents relonging to the city, and shall perform
such other duties as may be enjoined on him by ordinance; he shall
also be the keeper of the seal of the city, and affix it to all papers anrl
documents as may be required by ordinance ; provided, he may perform all or any of his duties by deputy by him duly appointed, which
appointment shall be approved by the mayor before it is perfected;
and all acts clone by such deputy shall be in the name of his principal.
and such register shall be responsible for all the acts of his deputy.
SEc. 16. The mayor, councilmen, and all other city officers shall,
before entering upon the discharge of the duties of their several offices,
take and subscriue an oath before some judge, justice of the peace,
clerk, or other officer authorized to administer oaths, to support the
Con:stitution of the United States, and to support ancl maintain the
provisions of the act organizing the Territory of Kansas, and faithfully to discharge the duties of his office.
SEc. 17. The mayor and board of councilmen shall appoint a marshal, who shall hold his office for one year and until his successor shall
be appointed and qualified, who shall possess the same qualifications
as other city officers; who shall, before entering upon the discharge of

710

INCORPORATIONS.

the duties of his office, enter into bond to the city of Leavenworth in
such penalty and with such security as may be prescribed by ordinance,
or such as may be required by the mayor, conditioned that he will
faithfully account for all moneys which may come to his hands by virtue of his office, and faithfully discharge all the duties of his office as
such marshal, which bond shall be filed and recorded in the office of
the city register; which said marshal shall execute all writs and process to him directed by the mayor or any justice of the peace, or other
judicial officer, and return the same according to the commands of
such writs and process, within the limits of the city; and he shall be
collector of the city revenue, and he shall perform all such duties as
may be prescribed by ordinance, and shall also possess all the powers
and duties of a constable, and he shall be entitled to the same fees as
the constable of a township may be entitled to by the laws of the
Territory : Provided, all writs in the hands of said marshal, for the
arrest of any person for any offence against the city ordinances or
against the laws of the land, may be executed in any part of the
county in which the city of Leavenworth is situated.
SEc. 18. When any real estate, or possessory right or claim to any
lot or land, shall be sold for taxes, the owner thereof may redeem the
same at any time within two years by paying to the purchaser the full
amount of the purchase money and all taxes subsequently paid thereon,
and all costs and charges thereon, together with twenty per centum
per annum on the same.
SEc. 19. The mayor shall publish or cause to be published, on the
first day of March in each year, a full and complete statement of all
moneys received and expended for the past year, and on what a.c count
received and expended, which statement shall be inserted for three
successive weeks in some newspaper published in the city, or by ten
written or printed handbills set up at as many public places.
SEc. 20. The mayor, councilmen and other officers of the city shall
receive such compensation or fees for their services as shall be provided
by ordinance.
SEc. 21. The mayor and board of councilmen Rhall have power to
organize and establish fire companies in the city, and to pass ordinances
governing and controlling the same, and the members of such companies shall be exempt from military duty in time of peace, and from
serving on juries.
SEc. 22. r.rhe mayor shall have exclusive original jurisdiction of aU
cases arising uncler this act, and under all the ordinances of this city;
he shall also have concurrent juriRdiction with each and every justice
of the peace, and shall have all the powers, rights, privileges, jurisdiction and immunities, and be subject to all the duties of a justice of
the peace both in civil and criminal cases arising under the laws of
the United States or the laws of the territory) within the corporate
limits of the city of Leavenworth, su1jcct to appeal or certiorari, as
allowed from justices' courts by the laws of the Territory, and the mayor
shall receive the same fees as are or may be allowed to justices of the
peace; he shall have the power to issue writs or executions directed to
the marshal or any constable, and shall hold a regular court at such
times as he may designate once in each month, and for the transacting

INCORPORATIONS.

711

of business arising under the city ordinances shall hold a court wheneYer occasion may require.
SEc. 23. The mayor, on demand of any person in whose favor he
"'hall have rendered judgment, shall give to such person a certified
transcript of such judrrment, and the clerk of the district court, upon
application, shall file and record in his book of judgments such tran. scripts, and note the date of such filing in the office of the clerk of
the district court, which shall be a lien upon all real estate of the defendant in such judgment, throughout the county in which the city of
Leavenworth is situated, to the same extent and with the same effect
as a judgment of the said district court, and shall be equally under
the control of said district court, may be renewed by sc'l:re facias, and
carried into execution in the same manner and with the like effect as
the judgments of said uistrict court, and executions issued thereon
may be directed to and executed in any county in the Territory.
SEc. 24. The citizens of the city of Leavenworth shall be exempt
from working on any road beyond the city limits, and from paying a
road tax for the construction or repair of roads without the city limits.
SEc. 25. At the first meeting of the city council after any general
election, the board of councilmen shall cause to be made out and C0rtified by the register the election and qualification of the mayor; and
within ten days thereafter he shall cause [the sameJ to be recorded in
the recorder's office of the county in which the city is situated; a neglect to qualify and to record as aforesaid shall be deemed a refusal to
accept; and the mayor shall be authorized to administer oaths, to take
depositions and the acknowledgment of deeds, mortgages, and other instruments of writing affecting the titles of lands in the Territory, and
certify the same under the seal of the city, which shall be received as
good and valid throughout the Territory.
SEc. 26. The mayor and marshal are hereby authorized to call on
every male inhabitant over the age of twenty-one years, to aid in enforcing the laws and ordinances, and in case of riot, to call out the
militia to aid them in suppressing the same or carrying into effect any
law or ordinance; and any person who shall not obey such call shall
forfeit to the city a fine not exceeding five hundred dollars.
SEc. 27. Any officer of the city who shall be guilty of a.ny wilful or
corrupt violation of duty, or omission to discharge his duty, or any
flagrant misdemeanor, 1nay be impeached and tried by the city council,
and removed from office by a majority of all the members of the board.
SEc. 28. All ordinances of the board may be proved by the certificate of the city register, with the seal of the city affixed, and when
printed or published in book or pamphlet form, and purporting to be
published by authority of the city, shall be read and received in evidence in all courts and places without further proof.
SEc. 29. This act is declared to be a public act, and may be used in
evidence in all courts of law and equity in this Territory without proof.
This act to take effect and be in force from and after its passage.
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CHAPTER LXI.
An Act supplemental to an act entitled '' An Act to incorpo'rate the city
of Leavenworth.''
§ 1. Judges of election appointed; to take/§
oath.

2. To give certificate of election.
3. Vacancy, how supplied.

Be it enacted by the governor and legislative assembly of the Territm·y
of Kansas, as follows :

SECTION 1. J. Harvey Day, W. H. Adams, and Lewis N. Rees, of
the city of Leavenworth, are hereby appointed judges of election, to
hold the :first election for a mayor and board of councilmen under the
provisions of an act entitled "an act to incorporate the city of Leaven worth ; '' such judges shall hold such election at such time and
place within such city as they shall deem advisable, and they shall
give at least three days' notice of such election either by ten written
or printed handbills put up at ten public places in said city, or by one
insertion in all the newspapers published within such city, or both;
and such judges shall take an oath before some one authorized to administer oaths, faithfully and impartially to discharge their duties as
judges of the election, which shall be certified and filed in the office
of the clerk of the district court.
SEc. 2. Such judges shall give the person elected mayor, and to
each person elected councilman, a certificate of his election.
SEc. 3. If any of said judges shall) from any cause, fail to attend,
the judge or judges attending shall supply such vacancy, and all votes
given at such election shall be viva voce.
This act to take effect and be in force from and after its passage.

CHAPTER LXII.
An Act to incorporate the Cofachiqui Associotion.
1. Names of corpora tors; powers.
2. Powers of the corpJration.

§ 3. May pass by-laws, &c.

I

4. May prescribe rules for transfer of stock.

Be it enacted by the gove·rnor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. That Daniel \Voodson, Charles Passmore, James S. Barbee, William Barbee, Samuel A. Williams, Joseph C. Anderson, and
their associates and successors, are hereby constituted a body politic
and corporate by the name and style of the Cofachiqui Association,
and by that name shall be competent to make contracts, sue and be
sued, plead and be impleaded, in all matters whatsoever ; said company is authorized to have and use a common seal and to alter the
same at pleasure, and to make such by-laws as may be deemed nec~s
sary for the government of said company and the management of 1ts
affairs.
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SEc. 2. The corporation hereby created shall have power to purchase and hold any quantity of land in the Territory of Kansas, where
the city of Cofachiqui is now located, not to exceed nine hundred
acres, and to lay the same off into parcels, squares, and lots, and to
sell, dispose of, and convey the same by deed or otherwise.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such time or times as may be necessary to
carry out the business of the company ; and all deeds for the conveyance of the real estate of the company shall be signed by such officers
as the said company may by their by-laws designate, which deeds
shall be acknowledged as other conveyances of real estate, and when
so signed and acknowledged shall be deemed and held a sufficient
execution and authentication of such deeds in all courts in this Territory or elsewhere.
SEc. 4. The company may by by-laws prescribe rules for the transfer of the stock of the same by each individual stock or shareholder.
This act to take effect and be in force from and after its passage.

CHAPTER LXIII.
An Act to incorporate the Tecumseh Lyceum and Library Association.
1. Names of corporators.
2. Powers of the corporation.
3. What constitutes membership.

§ 4. Property free from tax.

I

5. Corporation to continue.

Whereas) it has been represented to the general assembly that au
association, called the Tecumseh Lyceum and Library Association,
has been formed in the town of Tecumseh, the object of which is the
cultivation of literature and science, and the dissemination of useful
knowledge among its members ; now, for the purpose of securing the
permanency of this institution,
Be it

enc~cted

by the governor and legislative assembly of the Territory of
Kansas) as follows:

SECTION 1. That Thomas N. Stinson, John Martin, William 0.
Yager; Benjamin J. Newsom, D. W. Hunter, William A.M. Vaughan,
William A. Sublett) J. W. Kavanaugh, and their associates and successors, be and they are hereby constituted a body corporate and politic
under the name and style of the ''Tecumseh Lyceum and Library
Association," and by that name to have continual succession, and be
capable of suing and being sued, to plead and be impleaded, to answer
and be answered unto, to defend and be defended, in all courts and
places wha,tsoever; that they and their successors may have a common
seal, and may change, break, or alter the same at their pleasure; and
be in law capable of holding and conveying any estate, real, personal,
or mixed, for the use of this corporation.
SEc. 2. That said corporation shall have the power to ordain a constitution and by-laws for the government of the members thereof, and
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to alter or amend the same at pleasure : Provided, That nothing in
such constitution or by-laws shall be repugnant to the laws of this
Territory.
SEc. 3. That any person may be a member of this corporation who
shall be elected by the members of the said association, and may continue such membership by complying with the by-laws and constitution thereof.
SEc. 4. That the property held or owned by this corporation shall
be free from all taxation whatsoever.
SEc. 5. That the corporation hereby created shall continue so long
as it faithfully observes the objects of its institution.
This act to take effect and be in force from and after its passage.

CHAPTER I_JXIV.
An Act to incorporate the Jfount Aurora Cemetery and Town Association.
1.
2.
3.
4.

Names of corporators.
Powers of said company.
To have a common seal, &c.
May su~, implead, answer, &c.

§ 5. May pass by-laws, &c.

I

6. May provide for the election of officers.
7. May pass all necessary rules.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That Richard R. Rees, president; Joseph S. McAber,
secretary; Samuel D. Pitcher, treasurer; J. Marion Alexander, Archibald Payne, and Houston Long, trustees, and their associates and
successors, and such others as may hereafter become members, be and
they are hereby incorporated into and made a body politic and corporate by the name and style of the Mount Aurora Cemetery and
Town Association.
SEc. 2. That said company shall be capable of holding, having,
purchasing, and taking in fee simple or on lease, or by quit claim, or
in possessory right, by gift, grant, demise, purchase, or otherwise,
any lands, tenements, or other estate, real or personal, or mixed, as
may be necessary and proper to carry on the operations of said company; and they may also sell, alien) or convey, lease, or dispose of
the same when the interests of the company may so require.
SEc. 3. Said company may have a common seal, and the same may
alter or change at pleasure: Provided, That any and all acts of said
company shall be of full and binding force without a corporate seal.
SEc. 4. That said corporation, by their corporate name, may sue
and be sued., implead and be impleaded, answer and be answered to,
in any and all courts of the Territory or elsewhere, and shall, in their
corporate capacity) be liable for all debts contracted by said company,
or dam agee re~ulting from any corporate act of said company: Provided, That nothing in this section contained shall be so construed as
to effect the individual liability of the members of said company under
any existing laws of the Territory.
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SEc. 5. That said company may make, ordain, and establish any
by-laws and regulations necessary for the government of the same,
not inconsistent with the Constitution and laws of the United States
or the organic act of Kansas Territory, or any existing laws of this
'J.lerritory.
SEc. 6. That said company may by by-laws establish and provide
for the election of such officers as may be deemed necessary, and shall
have power, until otherwise ordered by law, to pass all needful regulations in relation to the disposition of lots for burial purposes, and
to regulate burials, and also for the protection of the burial grounds
and all useful or ornamental improvements thereon.
SEc. 7. Said company may do all other acts, not inconsistent with
law or established usages, which may be necessary fully to carry out
the purposes of the association.
This act to take effect and be in force from and after its passage.

CHAPTER LXV.
_. An Act to incorpm·ate the Calhmtn Town Company.
§ 4. May fill vacancies.

§ 1. Names of corporators ; authority.

2. Powers of the corporation.
3. May pass by-laws, &c.

I

5. Stock deemed personal property.

Be it enacted by the gove1·nor and legislative assembly of the Territory
of Kansas, as follows:
SECTIO~ 1. That G. P. Davis, E. H. Norton, J. Kuykendal, and
their associates and successors, are hereby constituted and declared a
body politic and corporate, by the name and style of the Calhoun
Town Company, and by that name shall be capable of making contracts, of suing and being sued, of pleading and being impleaded, in
all matters whatsoever, in law or equity, in this Territory; said company is authorized to have and use a common seal, and to alter the
same at pleasure, and to make such by-laws and regulations as from
time to time may be deemed necessary for the government of said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold, and to enter, by pre-emption or otherwise, any quantity of
land where said town of Calhoun is now located, not to exceed one
thousand acres, and to lay the same oft' into lots, parks, streets, squares,
and avenues, and to sell, dispose of, and convey the same.
SEc. 3. The company shall have power to pass by-laws for the election of such officers at such times as may be necessary to carry out the
business of said company; and all deeds for the conveyance of real
estate of said company shall be signed by such officers of said company
as the by-laws of said. company shall designate, which deeds shall be
duly executed and acknowledged as other conveyances of real estate,
and when so signed and acknowledged shall be deemed and held a
"ufficient execution and authentication of such deeds in all courts of
this Territory, or otherwise.
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SEc. 4. The above namecl board of trustees shall have power to fill
vacancies which may occur in their body by death, resignation, or
otherwise.
SEc. 5. The stock of the company shall be deemed pers)nal property,
and the said company may by by-laws prescribe rules for the issuing
and transferring of the said stock by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER LXVI.
An Act to incorpm·ate the Mount Vernon Town Company.
§ 1. Names of co porators; authority.
2. Powers of corperati011.
3. May pass by-laws, &c.

§ 4. May fill vacancies.

I

5. Stock deemed personal property.

Be it enacted by the governor and legislative assembly of the Te1·ritm·y
of J(ansas, as follows :
SECTION 1. That Patrick Cooper, William Christison, and William
A. Fox, and their successors, are hereby constituted and declared a
body politic and corporate, by the name and style of the Mount Vernon Town Company, and by that name shall be capable of making
contracts, of suing and being sued, of pleading and being impleaded,
in all matters whatsoever, in law or equity, in this Territory; said
company is authorized to have and use a common seal, and to alter
the same at pleasure) and to make such by-laws and regulations as
from time to time may be deemed necessary for the government of
said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold, and enter by pre-emption or otherwise, any quantity of land
where said town of Mount Vernon is now located, not to exceed one
thousand acres, and to lay the same off into lots, parks; streets, squares,
and avenues, and to sell, dispose of, and convey the same .
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry out
the business of said company; and all deeds for the conveyance of the
real estate of said company shall be signed by such officers of said
company as the by-laws of said company shall designate, which deeds
shall be duly executed and acknowledged as other conveyances of real
estate, and when so signed and acknowledged shall be deemed and
held a sufficient execution and authentication of such deeds in all
courts in this Territory or elsewhere.
t;Ec. 4. The above named board of trustees shall have power to fill
vacancies which may occur in their body by death, resignation, or
otherwise.
SEc. 5. The stock of the company shall be deemed personal property,
and the said company may by by-laws prescribe rules for the issuing
and transferring of the same stock by each individual stockholder.
This act to take effect and be in force from and after its passage.
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An Act to incorporate the Whitehead Town Company.
1. Names of corporators; authority.
2. Powers of corporation.

I

§ 3. May pass by-laws, &c.
4. Stock deemed personal property.

Be it enacted by the governorr and legislative assembly of the Terrrito't'Y
of I{ansas, as follows :
SECTION 1. That John H. Whitehead, James R. Whitehead, William
R. Penick, James B. Atool) Isaac G. Weld, Jesse Brown, WilliamP.
Hess, Oliver Turner, and their associates and successors, are hereby
constituted and declared a body politic and corporate by the name and
style of the Whitehead Town Company, and by that name shall be
capable of making contracts, of suing and being sued, of pleading and
being impleaded, in all matters whatsoever, in law or equity, in this
Territory or elsewhere; said company is authorized to have and use a
common seal and to alter the same at pleasure, and to make such bylaws and regulations as from time to time may be deemed necessary
for the government of said company and the management of its officers
[affairs J.
SEc. 2. The corporation hereby created shall have power to purchase
and hold, and to enter by pre-emption or otherwise, any quantity of
land, where said town of Whitehead is now located, not to exceed
nine hundred and sixty acres, and to lay the same off into lots, parks,
streets, squares and avenues, and to sell, dispose and convey the same
by deed or otherwise.
SEc. 3. The said company shall have power to pass by-laws for the
election of such officers at such times as may be necessary to carry out
the said business of said company; and all deeds for conveyance of the
real estate of said company shall be signed by such officers of said company as the by-laws of said company shall designate, which deeds shall
be duly executed and acknowledged as other conveyances of real estate;
when so signed, with the corporate seal attached, shall be deemed and
held a sufficient execution and authentication of such deeds in all courts
of this Territory or elsewhere.
SEc. 4. The stock of said company shall be deemed personal property, and said company may by by-laws prescribe rules for the issuing
and transferring of +.he same by each individual stock or shareholder.
This act to take effect and be in force. from and after its passage.
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CHAPTER

LXVIII.

An Act to inco1pora:te the town of Douglas.
~

1. Names of corporators ; to have and use
a seal.
2. Powers of corporation.

I§

3. May pass by-laws, &c.
4. May prescribe rules for transfer of
stock.
·

Be it enacted by the governor and legislat,ive assembly of the Te'rritory
of Kansas, as follows :
SECTION 1. John W. Reid) George M. Clark) Charles E. Kearney,
Edward C. McCarty) Paris Ellison, M. W. McGee, their associates
and successors, are hereby constituted a body politic and corporate by
the name and style of the Douglas Town Company, and by that name
shall be competent to make contracts, sue and be sued, implead and
be impleaded, in all matters whatsoever; said company is authorized
to have and use a common seal and to attest [alter] the same at pleasure,
.and to make such by-laws as may be deemed necessary for the government of said company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
.and hold any quantity of land, in the Territory of Kansas, where the
town of Douglas is now located, not to exceed six hundred and forty
acres, and to lay off the same into parks, squrtres, blocks and lots, and
to sell and dispose of and convey the same by deed.
SEc. 3. The said company shall have power to pass by-laws for the
election of officers at such time or times as may be necessary to carry
out the business of the company ; and all deeds for the real estate of
the company shall be signed by such officers as the said company may
by by-laws designate, and when so signed, with the corporate seal
attached, shall be deemed and held a sufficient execution and authentication of such deeds in all courts or elsewhere.
SEc. 4. The said company may by by-laws prescribe rules for the
transfer of the stock of the said company by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER LXIX.
An Act to incorporate the Town Company of Osawkee.
§ I. Names of corporators; authority.
2. Powers of corporation.

I§

3. May pass by-laws, &c.
4. May prescribe rules for transfer of stock.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. That William F. Dyer, Duncan McDonald, T. D. S.
:1\fcDonell, John M. Raily, Egbert W. Raily, W. M. Tebbs, John
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Doniphan, and George l\L Dyer, and their associates and successors,
are hereby constituted a body politic and corporate, by the name and
style of the Osawkee 'rown Company, and by that name shall be competent to make contracts, sue and be sued, implead and be impleaded, in all matters whatsoever; said company is authorized to have
and use a common seal and to alter the same at pleasure, and to make
such by-laws as may be deemed necessary for the government of said
company and the management of its affairs.
SEc. 2. The corporation hereby created shall have power to purchase
and hold any quantity of land, in the Territory of Kansas, where the
town of Osawkee is now located, not to exceed six hundred and forty
acres of land, to lay off the same into parks, squares, blocks, and lots,
and to sell and dispose of and convey the same.
SEc. 3. rrhe said company shall have power to pass by-laws for the
election of such officers at such time or times as may be necessary to
carry out the business of the company; and all deeds for the conveyance of the real estate of the company shall be signed by such officers
of the said company as it shall designate, and when so signed, with
the corporate seal attached) shall be deemed and held a sufficient execution and authentication of all such deeds in all courts or elsewhere.
SEc. 4. The said company may by by-laws prescribe rules for the
transfer of the stock of said company by each individual stockholder.
This act to take effect and be in force from and after its passage.

CHAPTER LXX.
An Act to incorporate the Kaw River 'I'eleg'i·aph Company.
I. Names of corporators.

I§

2. Other sections applicable to this act.

Be it enacted by the goveTnor and legislative assembly of the Territory of
Kansa8, as follows:
SECTIO . .- 1. rrhat Isaac M. Veitch and Charles M. Stebbins, and their
associates and assigns, who have acquired or may acquire the right to
the electro-magnetic telegraph, patented by Professor Samuel T. B.
Morse, are hereby created a body politic for the purpose of erecting
and managing a line of telegraph, extending from a point near the
mouth of the Kansas river where it may most conveniently connect
with the line known as the St. Louis and Missouri river Telegraph
Line, through such points on or near the Kansas river as the said
corporators may elect, thence westward to the western boundary of
Kansas Territory) under the name and style of the Kaw River Telegraph Company.
SEc. 2. The second, third, fourth, fifth, sixth, seventh, and eighth
sections of an act entitled "an act to incorporate the Occidental Telegraph Company," passed at the present session of this legislative
assembly, shall be applicable to this act.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXI.
An Act to incorporate the Occidental Telegraph Company.
1.
2.
3.
4.

Names of corporators.
Shares ofstock, fifty dollars.
Cities or counties may take stock.
When and where meeting ofboard to be.

I§

5.
6.
7.
8.

Powers of the company.
May sue, complain, &c. Seal.
Duties of corporation .
Company may recover damages, when .

Be it enacted by the governor and legislative assembly of the T erritory
of Kansas, as follows:

SECTION 1. That I saac M. Veitch and Charles 1\'I. Stebbins, and their
aHsociates and assigns, who have acquired or may acquire the right to
the electro-magnetic telegraph, patented by Professor Samuel T. B.
1\forse, are hereby created a body politic for the purpose of erecting
and managing a line of telegraph, extending from a point on the eastern boundary of Kansas Territory where it may most conveniently
connect with the line known as the St. Louis and Missouri River Telegraph Line, thence through the city of Leavenworth and such other
points, on or near the Missouri river, as the said company may select,
to the northern boundary of Kansas Territory, under the name and
, tyle of the Occidental Telegraph Company.
SEc. 2. That shares of stock in said company shall be fifty dollars
each, and to be issued to the owners of the patent right of the telegraph and to the subscribers of stock in said line; said stock to be
issued by the said corporation at the rate per mile as agreed to by
them and the subscribers, allowing the route to such persons as may
be entitled to the same, according to the subscription agreement; the
stock in said company shall be exempt from taxation until a dividend
is declared under the same.
SEc. 3. It shall be lawful for any city, county or incorporated company to subscribe to the capital stock of the said Occidental Telegraph
Company, for the purpose of aiding in the construction of said telegraph line, or any branch that the stockholders may see proper to
project, and may issue the bonds of said city, county or incorporated
company to raise funds to pay the stock thus subscribed, and appoint an
agent to represent its interest, give its note and receive its dividends,
and may take proper steps to guard and prot~tct the interests of such
city, county or incorporation.
SEc. 4. As soon as the said line of telegraph is completed, a meeting of the stockholders of said line shall be convened at some eligible
point on the route to take charge of and control the line, to elect a
president and such other officers of the company as may be deemed
to be necessary, notice to be given by the said corporation at least
thirty days before the time of meeting.
SEc. 5. The Occidental Telegraph Company shall have power to set
up their fixtures along and across any of the roads, streets or waters
of this Territory without their being deemed a public nuisance or
subject to be abated by any private person, the said fixtures to be so
placed as not to interfere with the common use of such roads, streets
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and waters) or with the convenience of any land owner more than is
unavoidable; but the said corporation shall be responsible for any
damages that any person or corporation may sustain by the erection,
continuance and use of such fixtures, and in every action brought for the
recovery thereof by the owner or possessor of any land, the damages
to be awarded may, at the election of said corporation, include the
damages for allowing the said fixtures permanently to continue, on
payment of which damages the right of the corporation to continue
such fixtures shall be confirmed as if granted by the parties to the suit:
Provided, That no person or body politic shall be entitled to sue for
or recover damages aforesaid until the said corporation) after due
notice, shall have failed or refused to remove, in a reasonable time,
the fixtures complained of, and such notice to any agent of said company shall be deemed a sufficient notice in the premises.
SEc. 6. The said company shall have power to sue and be sued,
complain and defend, in any court of law or equity having competent
jurisdiction; to make and use a common seal and alter the same at
pleasure; to purchase and hold such re--J and personal estate as the
lawful purposes of the corporation rr ~Y require, and to sell and convey the same when no longer required for the legitimate purposes of
the same.
SEc. 7. The corporation shall be bound, on the application of any of
the officers of this Territory or of the United States, acting in the event
of any war, insurrection, riot or resistance of public authority, or in
the prevention or punishment of crime, or the arrest of persons
charged on suspicion thereof, to give to the communications of such
officers immediate dispatch; for the transmission of such communications the company shall not charge any higher price than for private
communications of the same length.
SEc. 8. That said company shall have power to sue for and recover
damages from any person or persons who may break or intercept the
working of said line of telegraph, to the amount of the loss sustained
by the non-working of the line and its costs of repair, and in addition
a fine of three hundred dollars as damages sustained by the company
in the premises; and if any person or persons shall refuse or omit to
pay such damages, he shall, or they shall, be imprisoned in the county
jail for a term not less than six months nor more than one year, as
may be determined by the court or jury by which the cause is tried.
This act to take effect and be in force from and after its passage.
Ex. Doc. 23--46
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CHAPTER LXXII.
An Act to incmporate the Saline Gypsum Assoc1:ation.
1. Gypsum Mining Company constituted. § 9. Directors to elect one of their number
president.
2. May hold and convey real estate.
3. When they may commence opera10. To make by-laws, &c.
tions.
11. Stock may be translerable.
4. At what places books are to be opened.
12. Record of accounts to be kept.
13. Not to engage in banking.
5. When directors are to be elected.
6. Directors to be chosen annually.
14. Privileges g-ranted.
7. Elections to be by ballot.
15. When dividends to be declared.
8. Under whose direction elections are to
16. When the charter is void.
be held.
17. Reserved powers of general assembly.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. For the purpose of developing the mineral resources of
the country, and encouraging the mining, raising and selling of gypsum and other minerals, in the Territory of Kansas, \Villiam A.
Ha.mmoncl, Robert C. Miller, John Dyer, William Barbee, Robert
Wilson, Daniel \Voodson, Horace Gray, John A. Halderman, and
John Donaldson, and such other persons as may hereaft<>r become
assocjated with them, be and they are hereby constituted a body politic and corporate by the name and style of the "Gypsum l\1ining
Com1mny," and by and under such corporated name and capacity may
sue and be sued, plead and be impleaded, in any of the courts of law
or equity in this Territory.
SEc. 2. Said corporation may have a common seal, and may change
and alter the same at pleasure, and shall be capable of holding, using
and conveying any estate, real and personal, necessary for the use of
said corporation.
SEc. 3. The capital stock of said corporation or company shall be one
hundred thousand dollars, and it shall be divided into shares of fifty
dollars each; but it shall be lawful for said corporation to commence
their operations when and so soon as five thousand dolla11 shall be
subscribed for, and with that capital to commence, conduct, operate
and carry on the same, until they shall find it expedient to enlarge
their stock, which they are authorized to do, from time to time, to the
amount first above mentioned
SEc. 4. Books for the purpose of procuring subscriptions to said
stock shall be opened in the city of J:>awnee and the town of Saline,
under the direction of Robert Wilson, and at such other places as he
may deem proper; and the said Robert Wilson is hereby appointed a
commissioner to receive the subscriptions to said stock, on such days
and times as he may appoint, after the passage of this act.
SEc. 5. So soon as the sum of five thousand dollars shall be subscribed, the commissioner, named in the fourth section of this act,
having fixed the amount of the first instalment, shall appoint a day
a11d place a.t which the stockholders shall meet and pay the said instalment on their respective shares, and elect directors, giving at least
ten days' notice by advertisement in some public newspaper printed
at the city of Pawnee, setting forth the time and place of said election.
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SEc. 6. The stock, property, estates and concerns of said corporation
shall be managed by five directors, to be annually chosen by the
stockholders on the first Monday in October, in each year. Said
directors shall hold their office for the term of one year, and until
their successors are appointed, of whom three shall be a quorum for
transacting business; provided, however, no failure to elect officers
shall dissolve the corporation, but the acting directors shall continue
in office until the next annual election.
SEc. 7. All elections shall be by ballot, each share shall be entitled
to one vote, and votes may be given by proxy.
SEc. 8. The first election for directors shall be held under the directions of the said commissioners, and all subsequent ones under the
direction of the directors.
SEc. 9. The directors chosen under this act shall immediately elect
one of their body president; and if any vacancy occur either of president or any of the directors, the remaining directors shall appoint,
from among the stockholders, suitable persons to fill such vacancy for
the remainder of the term for which such directors were elected.
SEc. 10. The board of directors, or a quorum thereof, shall have
power to form such by-laws and orclinances as shall, from time to time,
seem to them to be needful and proper for the management and conduct of said corporation in disposing of the stock, property, estate
and effects of said corporation, and to do all other things necessary to
the promotion of the objects of said corporation as shall be consistent
with the laws of the United States anu the rrerritory of Kansat:l.
SEc. 11. The stock of said corporation shall be assignable and
transferable, according to such rules and regulations as the board of
directors may make and establish, and shall be considered personal
property; provided, that no transfer of stock shall be valid or effectual until registered in a book kept for that purpose by the president.
SEc. 12. The directors shall at all times keep or cause to be kept, at
. orne proper place, books of accounts in which shall be entered all the
transactions of the company.
SEc. 13. The corporation hereby created shall not engage in the
business of banking, or issue any kind of paper to pass as a circulating medium.
SEc. 14. For the purpose of carrying out their operations, the said
corporation may make, cut, and dig canals, erect dams, ancl make
such roads as may be necessary for their works and machinery.
SEc. 15. The directors of said corporation shall annually declare a
dividend to all stockholders in said corporation, and at such other
times as they may deem advisable; and at each annual election they
shall lay before the stockholders their books, showing a full and fair
exposition of all the transactions of the previous year.
SEc. 16. The powers granted by this charter shall cease unless said
company shall organize and commence the transaction of its businesH
within three years from the date of its passage.
SEc. 17. The general assembly hereby reserves the power to repeal,
modify, and amend this charter at any time, should any of its provisiom, be violated by said company.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXIII.

An Act to incorporate the Wyandotte Lyceum.
1. Names of corporators.
2. Objects of the corporation.
3. Powers of the corporation.

§ 4. Of members of the corporation.

I

5. Property free from taxation.
6. Legislative assembly may alter or repeal.

Be it enacted by the gove'rnor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. That William Walker, Joel Garret, William J. Osborne,
George J. Clark, Cyrus Garret, M. R. Walker, D. V. Clement, John
W. Grayeyes, Mathew Mudeater, J. P. Walker, Silas Armstrong,
Joel Walker, and their associates and successors, be, and they are
hereby, constituted a body corporate under the name of the Wyandotte Lyceum and Library Association, and by that name to have continual succession, and be capable of sueing and be sued, to plead and
be impleaded, to answer and be answered unto, to defend and be defended, in all courts and places whatsoever; that they and their successors may have a common seal, and may change, break) or alter the
same at their pleasure; and be in law capable of holding and conveying any estate, real, personal, or mixed, for the use of this corporation: Provided, that said corporation shall not hold any real estate
except such as may be necessary for the use of the society.
SEc. 2. The objects of said corporation shall be the mutual improvement of its members, in oral discussions and literature, and establishing a permanent library.
SEc. 3. That said corporation shall have the power to ordain a constitution and by-laws for the government of the members thereof, and
to alter or amend the same at pleasure: Provided, that nothing in
such constitution or by-laws shall be repugnant to the laws of this
Territory.
SEc. 4. That any person may be a member of this corporation who
shall be elected by the members of said association, and may continue
such membership by complying with the laws and constitution thereof.
SEc. 5. That the property held or owned by this corporation shall
be free from all taxation whatsoever.
SEc. 6. That the corporation hereby created shall continue so long
as it faithfully observes the objects of its institution; but the legislative assembly) whenever satisfied that it has failed to accomplish or
pursue these objects, or has violated any of the provisions of this act,
may alter or repeal the same.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXIV.
An Act to incorporate the Leavenworth Insurance Company ..
I.
2.
3.
4.

5.
6.
7.
8.
9.

Capital stock of said company.
Amount paid on each share.
Commissioners to open books.
To choose a president of their body ;
other officers.
Declared a body corporate, &c.; powers.
Powers of the corporation.
Property, how managed.
Majority to constitute a board.
Of policy and contracts.

§ 10. Duty of secretary.
11.
12.
13.
14.
15.
16.
17.
18.

Of board of directors.
Of the stock.
May purchase real estate.
May hold real estate as security.
Exception to holding real estate.
Stock funds not to be employed, &c
May hold public stock.
Time for which this act extends.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. That an insurance company shall be and is hereby established in the city of Leavenworth, with a capital stock of one hundred
thousand dollars, which may be increased from time to time in such
manner as the directors of said company may prescribe, to any amount
not exceeding five hundred thousand dollars, divided into shares of
one hundred dollars each, to be subscribed and paid for by individuals,
companies, or corporations as herein directed.
SEc. 2. At the time of subscribing there shall be paid one dollar on
each share subscribed, and nine dollars more within thirty days after
the first election of directors ; if any stockholder fail to make such
payment, such stockholder shall forfeit the amount paid on such stock
at the time of subscribing; the balance due on each share shall be
subject to the call of the directors, and the said company shall not be
authorized to make any policy or contract of insurance until the whole
amount of shares subscribed shall be paid on demand by approved
notes or mortgages on real estate.
SEc. 3. Auley Macauley, J. Harvey Day, J. Marion Alexander,
William H. Russell, D. A. N. Grover, M. P. Rively, John W. Martin, William Elliott, Wilburn Christison, David Churchill, James
Findlay, H. D. McMeekin, John A. Halderman, Amos Rees, R. S.
Rain, and William G. 1\'latthias, of the county of Leavenworth, or
any three of them, are hereby constituted commissioners to open
books for the subscription to the capital stock of said company, at
such times and from time to time as they may deem expedient, in the
city of Leavenworth and such other places as they may think proper,
under the superintendence of themselves or Ruch other persons as they
may appoint ; the said commissioners shall cause twenty days' notice
of the times and places of opening said books to be published in one
or more newspapers published in Kansas Territory, and whenever
three hundred shares or upwards shall have been subscribed the said
commissioners shall, by public notice, appoint the time and place of
holding the first election of directors, who shall continue in office
until their successors are chosen at the next annual election ; it shall
be the duty of the commission, as soon as the board of directors are
~lected, to deliver over to them all books and papers, and pay over all
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moneys they may have received belonging to said company, deducting
therefrom their reasonable expenses.
SEc. 4. The directors regularly chosen by the stockholders shall, as
soon as may be after the first and every annual election, choose out of
their body a president, who shall preside in the board until the next
annual election; in case of the death, resignation, or removal of the
pre~ident or any director, the vacancy shall be :filled by the board of
directors; they may also appoint a president pro tem. in case of the
absence of the president; they shall appoint a secretary and all
subordinate officers, clerks, agents, and servants, who shall hold their
offices during the pleasure of the board; they may, from time to time,
appoint one or more persons from their own body to assist in transacting the business of said company, with such salaries as they may
think proper; they shall fix the compensation of the president and
all other officers, define their powers, and prescribe their duties.
SEc. 5. The subscribers for the stock of the said company, their
associates, successors, and assigns, shall be) and they are hereby,
ordained, constituted) and declared a body corporate and politic, by
the name and style of the Leavenworth Insurance Company, and by
that name they and their successors shall have perpetual succession,
and shall be capable in law of contracting and being contracted with,
of suing and being sued, of impleading and being impleaded, of
answering and being answered unto, of defending and being defended
against, in all courts and places whatever, in all manner of actions,
suits, complaints, and causes, and they and their successors may have
and use a common seal, and may alter and change the same at
pleasure.
SEc. 6. The corporation hereby created shall have full power and
authority to make all kinds of insurance against loss on ships, steamboats) or other vessels, their cargoes, goods, wares, merchandise,
freight, proriuce, and property of every kind, in the course of traJ.1Sportation by land or water; to make insurance against loss or damage
by fire) on land or water, on every description of property and merchandise; to make all kinds of insurance upon lives, and to make
such other insurances as they may deem expedient; to fix the premium
of insurance; to lend money on bottomry and respondentia; to lend
their surplus .unemployed money or capital, on real or versonal security, to rompanies, corporations or individuals, at an interest not exceeding the rate of interest which may for the time being be provided
by law, per annum; to insure or guarantee the payment, at the time
they may become due, of promissory notes, bonds, bills of exchange,
and all other moneyed obligations, in virtue of their guarantee thereof.
The said company shall, after the payment of said obligations, have
and possess all the rights which the person or persons to whom such
payment shall have been made had in and to the same, and shall have
all such rights of action and remedies in law or equity for the recovery
of the same that the said person or persons had. The said company
may also cause themselves to be insured against all maritime and other
risks, and upon the interest they may have in every vessel, goods, or
merchandise, in virtue of any loans they may have made on bottomry
or respondentia, or in virtue of their guarantee of any promissory
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notes, bonds, bills of exchange, or moneyed obligations, against all
losses they may incur by reason of any insurance made by them on
any life or lives, or against losses by fire, the perils of the sea, or
inland navigation and transportation.
SEc. 7. The stock, property, and affairs of the company or corporation aforesaid shall be managed and conducted by nine directors, who
shall.be stockholders of said company, residing within this Territory;
and after the first election they shall be elected by the stockholders
annually, on the first Monday in January, at the office of the company, unless the directors appoint some other place, and they shall
hold their office one year, or until their successors are chosen in like
manner, and no longer ; such election shall be by ballot, under the
inspection of three stockholders holding no office in the said company,
to be previously appointed by the board of directors; notice of every
election of directors and all other general meetings of the stockholders
shall be published in one or more newspapers at least twenty days
previous thereto, and at every such meeting or election each share
shall entitle the holder to vote; absent stockholders may vote by
proxy, such proxy being made in writing to a stockholder present at
such meeting. In case it shall happen that an election of directors
shall not be made on any day when it ought to have been made, pursuant to this act, the said corporation shall not for that cause be dissolved, but it shall be lawful on any other day to hold an election for
directors, in such manner as the by-laws and ordinances of the said
company may direct.
SEc. 8. A majority of the directors of said company shall constitute
a board competent to transact the business of the corporation; they
shall have power and authority to make all necessary by-laws, rules
and regulations for their own government, and for the management
and disposition of the stock, property, funds and business of said company; to insure against all risks authorized by this act; to receive for
the amount of promises and guarantees such notes, endorsed and payable in such manner and such times as they may deem proper, in conformity to the by-laws made on the subject; to settle, adjust and pay all
losses for which the company may become liable; to arbitrate or compromise all doubtful claims against said company for loss or damage ;
to declare and make dividends semi-annually, if so much of the clear
profits arising from the business of the company shall appear to them
advisable, and cause the same to be pajd to the stockholders in proportion to the amount paid in by each respectively; the board of
directors may, however, confide to the president or any ten of the
directors the power of insuring risks, fixing and receiving premiums
and guarantees, adjusting and paying losses to such amount as they
may think prudent, and the power generally to do and perform all
acts necessary and convenient for the management of the affairs of said
corporation, and to carry into effect the powers and purposes of this
act.
SEc. 9. All policies or contracts of insurance and instruments of
guarantee made by said company shall be subscribed by the president
or president pro tem. and attested by the secretary.
SEc. 10. It shall be the duty of the secretary, at every annual elec-
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tion, or other general meeting of the stockholders, to lay before them
a correct _and particular statement of the condition and affairs of the
company.
SEc. 11. The board of directors shall convene according to their bylaws, or whenever required by the president or any ten of the directors.
SEc. 12. The stock of said company shall be considered personal
property, and shall be assignable or transferable on their books or
otherwise, according to such rules and restraints as the board of directors shall make and establish, subject, however, to the general laws of
the Territory as they now exist or may be changed hereafter.
SEc. 13. It shall be lawful for the said company to purchase and
hold such real estate as may be necessary for the transaction of its
business, not exceeding the yearly value of five thousand dollars.
SEc. 14. The company may also take and hold real estate as security,
or on mortgage or pledge, to secure tho payment of debts due to the
company either for shares of capital stock or otherwise; to purchase
and hold real estate sold in virtue of any judgment or decree in favor
of said company, and to receive and hold real estate in satisfaction of
any debts due to the company, previously contracted in the course of
its lawful dealings.
SEc. 15. It shall not be lawful for said company to hold any real
estate, except as specified in the thirteenth section, longer than shall
be necessary to enable said company to make sale of the same for
money or on such other terms as the directors shall deem most for the
interest of the company.
SEc. 16. The said company shall not employ any of its stock, funds
or money in buying or dealing in goods, wares, merchandise or other
commodities; nor shall such company emit any note or bill, as a currency, under any pretence whatever; nor make any note, bill, or other
contract, except in the line of its business authorized by this act.
SEc. 17. Such company may purchase and hold public stock or funded
debt created or to be created under the laws of the United States or of
this Territory, or any State or ,T erritory within the Unite<1 States, for
the purpose of vesting therein any part of the proceeds or money of
the company, to sell out and transfer the same, and re-invest the proceeds in the same manner.
SEc. 18. This act shall be in force from and after the passage thereof
and continue for the term of thirty years; the said corporation shall,
nevertheless, retain such powers as shall be necessary to close and
settle their business, collect their debts, and dispose of their property,
for the space of two years after the said term shall expire, and no
longer.
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CHAPTER LXXV.
An Act to incorporate the Leavenworth Lodge, No. 150, of Ancient Free
and Accepted JJiasons.
§ I. Names of corporators ; powers.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. That Richard R. Rees, Archibald Payne, and Auley
McCauley, worshipful master, senior and junior wardens of Leavenworth Lodge, No. 150, Ancient Free and Accepted Masons, and their
successors in office, be, and they are hereby, created a body corporate
and politic, by the name and style of Leavenworth Lodge, No. 150,
Ancient Free and Accepted Masons, and by such name and style may
sue and be sued, contract and be contracted with, plead and be impleaded, answer and be answered, defend and be defended against, in
all courts and places whatsoever; and to purchase and hold real and
personal estate, so far as may be necessary for the proper management
of its affairs; to have and use a common seal, with power to alter the
same at pleasure, and to do all other acts which natural persons might
or could do.
This act to take effect and be in force from and after its passage.

CHAPTER LXXVI.
An Act to incorporate the Leavenworth ImpTovement .Association.

I

1. Names of <:orporators ; powers.
§ 4. Time and place for opening books for
2. Capital stock of corporation.
subscription.
3. Officers of the association ; how elect5. All votes to be by ballot.
·
ed.
6. Not to hold real estate for speculation.

Be ·it enacted by the governor;· and legislative assembly of the Territory
of Kansas, as follows:
SECTIO~ 1. That Christopher W. Spaulding, Charles R. Coffin,
George H. C. Shaw, Ebenezer N. 0. Clough, John W. McBride,
A. T. Pattie, and Bartholomew 0. Driscol, and their associates and
successors, are hereby constituted a body politic and corporate, in law
and in fact, by the name and style of the "Leavenworth Improvement
Association," and by that name shall have perpetual succession, may
sue and be sued, plead and be impleaded, defend and be defended
against; may make and use a common seal ; shall, by the name and
style aforesaid, be able and capable of purchasing, receiving, holding,
having, and enjoying, to the [use of] said association, lands, tenements, hereditaments, annuities, moneys, goods, and chattels, of whatsoever nature, kind, and quality, real, personal) and mixed, for carrying on the business of said incorporation, or chases in action, and the
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same from time to time, at their pleasure, to sell, demise, alien, and
dispose of, in manner and form as shall be provided by the by-laws
of the association; shall have power to erect buildings, and manufacture all the materials necessary thereto; also, to contract with the
mayor and council of the city of Leavenworth to build bridges, drains,
culverts, sewers, buildings, and levees, and to grade streets, for the
improvement of said city of Leavenworth, and to make and execute
such laws, rules, regulations, and contracts, and the same to alter,
amend, or epeal, as the said association shall deem to be propel' and
expedient for the government and conducting of the business of the
said association; and generally to do all and singular the matters and
things proper for the well-being of the association, and the due management and ordering of its officers [affairs.]
SEc. 2. The capital stock of this corporation shall be twenty-five
thousand dollars, divided into shares of one hundred dollars each, and
it may be increased whenever the holders of two-thirds of the stock
shall by vote so direct; the stock shall be deemed personal property,
and shall be transferable on the books of the corporation in such manner as its by-laws prescribe.
SEc. 3. The officers of this association shall be a president, secretary, and trearmrer, and two other persons to be selected by the stockholders, who shall constitute a board of directors; and the affairs of
the corporation shall be managed and its powers exercised by said
directors, who shall be elected by the stockholders in such manner and
form as shall be prescribed by the by-laws, and the directors shall
hold their offices until their su..ccessors are elected; any vacancies occuring in the board of directors shall be filled by appointment by said
board for the unexpired part of the term.
SEc. 4. At such time and place as a majority of the corporation
named in this act shall, in writing, appoint, books shall be opened for
subscription to the capital stock, and as soon as the stock to the amount
of ten thousand dollars shall have been subscribed, the said corporation, ()r a majority of them, shall designate a time and place for the
election of directors, and shall give written or printed notice thereof
to each subscriber, personally or through the post office, at least ten
days before the day so appointed.
SEc. 5. At all elections the stockholders shall vote by ballot, either
personally or by proxy, and each share of the stock shall entitle the
holder to one vote thereon; the person receiving the highest number
of votes shall be declared elected) and in the event of two persons
receiving the same number of votes, the remaining members of the
board shall determine by vote which of the two shall be declared
elected.
SEc. 6. Nothing within this act of incorporation shall be so construed as to allow said association to purchase and hold or sell real
estate for the mere purpose of speculation, aside from what they may
acquire or purchase to secure debts due the association, legitimately
created by improvements made by said association within the corpoTate limits of the city of Leavenworth.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXVII.

An Act to incorporate the Alexandria Coal Mining Company.
1. Names of corporators ; powers, &c.
§ 9. Capital stock.
2. First meeting when called; term of
10. Capital increased, when.
office.
11. Privileges of company.
3. Duty of directors.
12. Management, how vested.
4. Powers of corporation.
13. Duty of directors.
5. Not to contract debts, &c.
14. Stock transferable.
6. Powers of corporation.
15. May open books for subscription.
7. May own land, &c.
16. Act to continue, how long.
8. May purchase coal banks.

Be it enacted by the governor -and legislative assembly
of Kansas, as follows:

of the

Te,rritory

SECTION 1. That J. Marion Alexander, Lewis N. Rees, S.D. Pitcher
and Francis Browning, their associates and successors, are hereby
constituted a body politic and corporate by the name of the Alexandria Coal Company, for the purpose of exploring for coal within the
space of fifteen miles east and west of the town of Alexandria, on the
Stranger creek) and three miles north and south of the same town of
Alexandria, and for mining and vending the same ; and for such purposes may erect all necessary buildings and other apparat-us and fixtures
for carrying on their operations, and by that name may sue and be sue<l,
plead and be impleaded, appear, prosecute and defend, in any court of
law or equity, in all suits and actions; may have a common seal and
the same altered and renewed at pleasure, and may enjoy the privileges incident to corporations, and may purchase, hold, mortgage)
transfer and convey any real and personal estate.
SEc. 2. That the first meeting of said corporation may be called by
the persons named in this act, at such time and place as they may
select, and at such meeting a board of directors may be chosen from
among the stockholders present at such meeting, and such board of
directors shall take [chargeJ of the operations of the company, subject
to such rules anu regulations as may be adopted by the stockholders ;
that said directors shall hold their offices for one year, or until their
successors are appointed, and may adopt such by-laws and regulations
for the government of the concerns of the company as they may deem
expedient, not inconsistent with the rules made by the stockholders a
aforesaid, nor with the Constitution and laws of the United States.
SEc. 3. That the directors shall cause a book to be kept, containing
the names of all persons who are stockholders of said company, showing their places of residence and the number of shares of stock held
by each respectively, and the time when they became respectively the
owners of said shares, and the amount of stock actually paid in;
which book shall, during the usual hours of each secular day) be
opened at the place of business of said company, for the inspection of
the stockholders and creditors of the company, and their representatives.
SEc. 4. That the said corporation may divide their original stock
into such number of shares) and provide for the sale and transfer
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thereof, in such manner and form as they may deem expedient ; and
may levy and collect assessments, and forfeit and sell delinquent shares
in said mines, in such manner as their by-laws may direct.
SEc. 5. That the said corporation shall not contract debts until the
sum of fifty thousand dollars of the capital stock is paid in, no part
()f which shall be withdrawn or in any way diverted from the business
()f this company, and shall not contract debts at any time beyond or
exceeding the capital stock of said company.
SEc. 6. That for the ready transportation of the products of said
mines and manufactures, the said company shall have power to survey,
locate, establish and construct a railroad, macadamized road or turnpike, from the works and premises of the company to such point on
the Missouri river as said company shall select, and the said road with its
necessary appurtenances kept in continual use and repair; and if a macadamized road, or turnpike road, or plank road is constructed, to establish toll gates to collect and exact tolls fwm persons using said road,
the rate of toll to be established by the tribunal transacting county
business so soon as said macadamized or plank road is completed or
partly completed.
SEc. 7. That it shall be lawful for said company to own pieces or
parcels of land on the route of the road to the river, and to erect
warehouses, workshops, and other buildings thereon, and to lease and
sell lots to workmen and other persons.
SEc. 8. That the said company may purchase, lease and own the
banks of stone coal wheresoever they may deem necessary.
SEc. 9. The capital stock of said company shall consist of one thousand shares, of one hundred dollars each, (with the privilege of increasing the same to ten thousand shares,) in addition to the lands
and real estate which said company may acquire either by purchase
for money or its own stock, and all real estate purchased with the
stock of the company which may be created, and certificates issued
accordingly.
SEc. 10. That in the event said company shall construct any such
road as hen~inbefore authorized to be constructed, and it shall be found
by said company that the capital of said company is insufficient for
such purpose, it shall be lawful for such company to receive new subscriptions for stock to the amount of the cost of such road or such portion thereof as may be necessary, and they may increase the capital
stock in proportion to such additional subscription.
SEc. 11. The said company shall have the right of way over any
land through which such road, as may be constructed, shall pass ; provided, that said company shall pay all damages or injury which may
be done by the construction of such road, or shall have obtained the
right of way from the proprietor of such land, such damages to be
assessed by a jury upon the order or warrant of any justice of the
peace of the county through which such road may run, upon ten
days' notice, and such jury shall take into consideration in their
assessment as well the benefits derived as the injury done to any such
premises.
SEc. 12. The management of the said company shall be vested in
five directors, who shall be stockholders, any three of whom shall con-
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stitute a quorum to do business; such directors shall hold their offices
for one year and until their successors are elected and qualified.
SEc. 13. The board of directors, as soon as practicable after their
election, shall proceed to elect one of their number president of the
company1 and the president and directors shall elect or appoint all
such other officers and persons as they shall deem necessary for the
management and care of the business of the company.
SEc. 14. The stock of said company shall be transferable on the
books of said company in such manner as the board of directors shall
prescribe by law.
SEc. 15. Said company may, under the direction of the three firstnamed persons mentioned in the first section of this act, open books
at such place or places as they may deem proper ; and if such persons
shall not open such books, then the board of directors of such company may cause the same to be done at any time h ereafter, under such
regulations as such board think best.
SEc. 16. This act of incorporation shall continue in force for forty
years, subject, nevertheless, to repeal by any subsequent legislature.
Nothing in this act shall be so construed as to empower said company to
purchase or hold any more real or other property than may be necessary for the legitimate purposes of said coal mining company, nor to
enter upon the lands of ot~er persons for the purpose of exploring
for coal without the consent of such landholder or landholders.
This act to take effect and be in force from and after its passage.
CHAPTER LXXVIII .
.A.n .A.ct to incorporate the Kansas JJ1ining Company.
1. Names of the corporators; privileges, § 9. Property liable for debts of company.
10. Who deemed guilty of misdemeanor;
authority, &c.
penalty.
2. Power to construct roads, &c.
11. Transactions subject to inspection of
3. Capital stock of the company.
stockholders .
4. May open books for subscription.
12. Treasurer to execute a bond; condition;
5. Management of its affairs, how vested.
of trustees.
6. Duty of board of directors.
13. Dnty of board of directors.
7. Stock assignable and transferable.
14. Company may issue bonds, when.
8. Subscription on stock to be paid in as
required by board.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That F. J. 1\iarshall, A. G. Woodward, R. C. Bishop,
John Doniphan, James Doniphan, David Gillespie, R. T. Gillespie,
Daniel Stephens, H. Mills Moore 1 John F. Baker, Deut. G. Tutt,
Joseph Maline, S. E. Frazer, J. C. Thompson, Aristides Rodrigues,
M. M. Nagle, Bela M. Hughes, James M. Hughes, John Donaldson,
Richard Rees, H. J. Wolf, E. S. Wilkerson, Peter T. Abel, S. A. Williams, H. D. McMeekin, and such other persons as may hereafter become associated with them, shall be and they are hereby incorporated
and made a body corporate and politic by the name and style of the
"Kansas Mining Company," and by that name and style they and
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their successors and assigns shall have continual succession, and be
entitled to all the immunities and privileges of the Kansas Mining
Comp ny as a body corporate and politic, such as contractjng and
being contracted with, suing and being sued, pleading and being impleaded, defending and being defended, an~wering and being answered,
in any court of this Territory or of the United States ; and they and
their successors may have a common seal, and may make and alter the
same at pleasure; and the said company shall have full power and
authority to open and work any mines of coal, lead, or other minerals, or ores, that may exist on any lands which the said company may
acquire in the Territory of Kansas, and on such lands to erect furnaces, foundries, forges, and manufactories of every kind and description necessary for the manufacture of such minerals; and they and
their successors, as a body corporate by the aforesaid name and style,
shall be competent and capable of purchasing, receiving by donation,
gift, grant, or devise, holding, mortgaging and conveying any property or estate whatever, real, personal or mixed.
SEc. 2. That for the ready transportation of the produce of such
mines and manufactories the said company shall have the power to
survey, locate, and establish and construct a road of plank, turnpike
or railroad, from the said works and premises of the company to such
point or depot as shall be deemed necessary.
SEc. 3. That the capital stock of said corporation shall be twenty
thousand dollars, with the privilege of increasing the same, which
capital shall be equally divided into shares of one hundred dollars each,
entitling the holder of the same to one vote, either in person or by
proxy, in the election of the board of directors.
SEc. 4. That the said Kansas Mining Company, or their associates,
shall act as commissioners to procure subscribers for the stock of the
company, and for that purpose shall open books at such places and on
such days, after the passage of this bill, as they may deem proper;
and as soon as one hundred shares are subscribed, and five per cent.
thereon paid in, they shall notify the stockholders of the fact, designating some convenient time and place to meet and hold an election
for directors.
SEa. 5. The management of the affairs of said company shall be
vested in seven directors, who shall be stockholders, four of whom,
with the president, shall constitute a quorum to do business; such elirectors shall hold their office for one year, and until their successsors
are elected.
SEc. 6. The board of directors, as soon as practicable after their
election, shall proceed to elect by ballot from among themselves one
person to be president of said company, and then shall proceed to appoint a secretary and treasurer, and such other subordinate officers as
by the by-laws of said corporation shall be required, and at ·pleasure
shall remove such secretary, treasurer or subordinate officer or officers,
and at any time fill such vacancy that may in any way happen; and
said board of directors shall at all times superintend and manage the
funds and affairs of the corporation, and shall have power to make
and vrescribe such by-laws, rules and regulations, not repugnant to
the law or provisions of this charter, as shall appear to them needful
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and proper, touching the management and dis11osition of the stock,
property, estate and effects of the said corporittion; and in case of a
vacancy in said board, by death or otherwise, the remainder of said
board shall have power to £ll the vacancy.
SEc. 7. The stock of said company shall be assignable and transferable according to such rules and regulations as the board of directors
may make and establish, and said stock shall be considered personal
property; provided, that no transfer of stock shall be valid and effectual until registered in a book to be kept for that purpose by the president or board of directors, which book, at all reasonable hours, shall
be open to the examination of all stockholders or persons having demands against the corporation or any member of it.
SEc. 8. That after said company shall be duly organized, the remaining ninety-five per cent, due on the subscription to the capital stock
shall be paid in such manner and at such time as the board of directors shall require, they giving always thirty clays' notice of the time
and place of payment; and in default of payment, the president or
secretary) by order of the board, shall sell the shares of any stockholder making default, or a sufficient number thereof to discharge and
pay the amount due, and the purchaser shall have and hold tho said
stock with the same rights and privileges as if originally subscribed
by him.
SEc. 9. 'rhat from the time said company shall be organized and
the certificates of stock issued, all the property, real and personal,
moneys) credits and effects of said company shall be liable for the
debts of the same; and all real estate conveyed to said company, in
consideration of its stock, shall, from the date of the execution of the
conveyance, be liable for the debts of the same.
SEc. 10. That if any person or persons shall willfully do or cause
to be done any act or acts whatever, whereby any building, construction or other property of said company, or any engine, machine or
structure, or any matter or thing appertaining to the same, shall be
stopped, obstructed, impaired, injured or destroyed, the person or persons so offending shall be deemed guilty of a misdemeanor, and shall
forfeit and pay to the said corporation double the amount of damages
sustained by means of such offence or injury, to be recovered in the
name of said company, with costs of suit, by action of debt, in any
court having jurisdiction of the same.
SEc. 11. The directors shall at all times keep or cause to be kept, at
some proper place, proper books of accounts, in which shall be entered
all the transactions of the said corporation, which books shall at all
times be subject to the inspection and examination of the stockholders
of said company.
SEc. 12. The treasurer of said corporatton, before entering upon his
official duties, shall enter into a good and sufficient bond to be determined upon by the said board of directors, conditioned for the faithful
performance of his dnties, and for the delivery to his successor in
office, or to the board of directory, all moneys, bonds, bills, papers,
notes, books, and all other thjngs which may come to his possession
as the treasurer of said board of directors and said corporation. The
treasurer shall keep a just account of all moneys paid out, and on what
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account, and render an account of the receipts and expenditures of the
corporation to said board of directors at least quarterly, all which
books and accounts shall at any time, and at all seasonable hours of
business, be open to each member of the board of directors, or any
stockholder who may obtain the permission of the president of the
board of directors.
SEc. 13. It shall be the duty of said board of directors) to make and
declare an annual dividend, on the shares subscribed, of so much of
the surplus profits arising from the business of the said corporation as
they or a majority of said board of directors may deem advisable)
which dividend shall be subject to the call of the stockholders at any
time after such division shall have been made and published.
SEc. 14. In raising money for the completion of some of the objects
set forth in this act of incorporation, the company shall have the
privilege of issuing its bonds in sums not less than ten dollars, redeemable at any time after two years from date, bearing interest at a rate
of not more than fifteen per cent. per annum, and as much less as may
be agreed upon.
This act to take effect and be in force from and after its passage.

CHAPTER LXXIX.
An Act to incorporate the Wathena Plank and 1liacadarnized Road
Compa.ny.
1. Names of corporators ; powers.
2. May locate and complete road, &c.;
damages to be paid.
3. Capital stock of company.
4. Government vested in directors ; how
chosen ; majority a quorum.
5. Who are authorized to execute the
powers herein granted.
6. May erect toll-houses, &c.

7. To pay damages which may arise.
8. Guardians of children may release damages, when.
9. Damages by any person, how punished.
10. Annual meetings, when.
11. Stock free from taxation.
12. May make by-laws, &c.
13. May discharge payment, how.

Be it enacted by the goveTnor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. That John Curd, Joseph C. Hull, Preston F. Moss,
vVilliam Ridenbaugh, Silas Woodson, Ebenezer Blackiston, William
Mathews, Milton Bryant, Daniel Vanderslice; Carey B. Whitehead,
Joel P. Blair, JYiartin V. Rogers, and their associates, successors and
assigns, be and they are hereby constituted a body politic and corporate under the name of the "Wathena JYiacadamized and Plank Road
Company," and by that name shall be capable, in law and equity) to
sue and be sued, plead and be impleaded, defend and be defended, in
any court or place whatsoever; to make, have, and use a common seal,
the same to renew and alter at pleasure ; and by that name and style
to be capable in law of contracting and being contracted with, and of
purchasing, holding, and conveying real and personal estate, for the
purposes of building and keeping in repair the said road, and shall be
and hereby are invested with all the powers, privileges and immuni-

INCORPORATIONS.

737

ties which arc or may be necessary to carry into effect the purposes
and objects of this act.
SEc. 2. The said company are hereby authorized and empowered to
locate, construct, and finally complete a plank or macadamized road,
with a single or double track, commencing on the north bank of the
:Missouri river, opposite the city of St. Joseph, in 1\'Iissouri, and running thence to Wathena, and for this purpose said company arc hereby
authorized to lay out said road, not exceeding sixty feet wide) through
its whole length; and for the purpose of embankments and procuring
timber, stone, or gravel, may take so much land as may be necessary
for the purposes of construction and security of said road; provided,
however, that all dr.,mages tlmt may be occasioned to any person or corporation by the taking of such lands or materials, for the purposes
aforesaid) shall be paid for by said company in the manner hereinafter
provided.
SEc. 3. The capital stock of said company shall consist of five hundred shares of twenty-five dollars each, with the privilege to increase
the same to an amount sufficient to carry into effect the ol1jects and
intentions of this act.
SEc. 4. The immediate government and direction of said company,
in its affairs, shall be vested in a board of not less than five nor more
than nine directors, who shall be chosen by the stockholders of the
corporation in the manner hereinafter provided, and shall hold their
offices until others shall be duly elected and qualified to take their
places as directors; a majority of whom shall form a quorum for the
transaction of business, and shall elect one of their number to be president of the board, who shall also be president of tho company; and
shall have authority to choose a clerk, who shall be sworn to the faithful discharge of his duty, and a treasurer, who shall give bond to the
corporation, with securities, to the satisfaction of the directors for the
faithful discharge of his trust.
SEc. 5. The president and directors for the time being are hereby
authorized and empowered, by themselves or their agents, to exercise
all the powers herein granted to the company for the purpose of locating, constructing, and completing said road, and all such power and
authority for the management of the affairs of said company, not heretofore granted, as may be necessary and proper to carry into effect the
objects of this company; to purchase and hold lands, materials, and
other necessary thin~s, in the name of the company and. for the use of
the road, and to make such equal assessments from time to time, on
all said shares in said corporation, as they may deem expedient and
necessary in the execution and progress of the work, and direct the
same to be paid to the treasurer of the company; and the treasurer
shall give notice of all such assessments, and in case any subscriber
shall neglect to pay his assessment for the space of thirty days ; after
due notice by the treasurer of said company, the directors may order
the treasurer to sell such share or shares at public auction, after
giving due notice thereof, to the highest bidder, and the same shall
be transferred to the purchaser, and such delinquent subscriber shall
be accountable to the company for the balance if his share or shares
sell for less than the assessment due thereon, with the interest and
Ex. Doc. 23--47
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costs of sale, and shall be entitled to the overplus if his share or
shares shall sell for more than the assessment due, together with the
interest and costs of sale: PTovided, however, That no as:. : essment
shall be made upon any one share of said company of over twenty-five
dollars.
SEc. 6. The director~ for the time being are hereby authorized to
erect toll-houses and other necessary lmildings, to establish toll-gates, ·
appoint toll-gatherers, and demand. an<l recover toll upon the road
when completed, an<l upon such parts thereof as shall from time to
time be completed, and shall have power to fill any vacancy in the
boar<l of directors which may be occaRioned either by death, r<:signatio'n, or otherwise.
SEc. 7. 'rhe said company shall be holde-q. to pay all damages that
may arise to any person or persons, corporation, or corporations, by
taking their lands for said road; when it cannot be clone voluntarily,
to be estimated and recovered in the manner prescribed for by law for
the recovery of damages happening by the laying out of Territorial
roads.
·
SEc. 8. When lands or other property of any infant or person non
compos mentis shall be necessary for the construction of said road, the
guardian of such infant or person non compos mentis may release all
damages for any lands or estates taken and appropriated as aforesaid,
as they might do if the same were holden by them in their own rights
respectively.
SEc. 9. If any person shall wilfully do, or cause to be done, any act
or acts whatever whereby any buildings, constructions, or works of
said corporation, or any machine, bridge, or structure, or any matter
or t~ing appertaining to the same, shall be stopped, obstructed, impaired, weakened, injured, or destroyed, the person or persons so
offending shall l>e deemed guilty of a misdemeanor, and shall forfeit
and pay to aid company or corporation treble the amount of damages
sustained by such offence or injury, to be recovered in the name of
said corporation, with costs of suit, by action in any court of competent jurisdiction, and shall be subject to indictment aml punishment
for crimes and misdemeanors, as in other cases.
SEc. 10. The annual meeting of the stockholders of ,'aid company
shall be holden on the fifteenth day of July, in each year, at the town
of Wathena~ unless otherwise ordered by a majority of the stockholders, at whieh meeting the directors shall be chosen by ballot, each
stockholder being entitled to as many votes as he holds shares, which
may be given either in person or by proxy; and any five individuals,
named in the first section of this act, are hereby authorized to call the
first meeting of said company for the purpose of organizing the same,
by giving due notice, stating the time, place, ancl purpose of such
meeting, at least twenty days before the time mentioned in such
notice.
SEc. 11. The stock of said company sl1all be free from all taxation,
either by county or Territory, so long as said company shall permit to
pass free of charge all officers of this Territory, and all materials for
the use of the same.
SEc. 12. The said company shall have power to make) ordain and
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establish all such by-laws, rules and regulations as they may deem
expedient and necessary to accomplish the designs and purposes and
to carry into effect the provisions of this act: Provided, however, The
same be not repugnant to the laws of this Territory or of the United
States.
SEc. 13. Any person subscribing stock in the foregoing plank road
may discharge the same in work on said road, under such rules and
regulations as the president and directors may prescribe.
This act to take effect and be in force from and after its passage.

CHAPTER LXXX.
An Act ent,itled an act to incorporate the Lecompton B'l·idge Company.
1. Names of corporators; to receive sub2.
3.
4.
5.
6.
7.
8.

scriptions.
Commissioners to make certificates, &c.
To give notice of time of organization.
Duty of the president and managers.
Times of meeting, how governed.
Bridge not to interfere with navigation.
Ofstockholders.
Duty ofpresident and managers.

9. To keep true account of finances.
10. Injury sustained, how punished.
11. Obstructions on said bridge, how pun-.
ished.
12. Of suits or actions.
13. Of extension of bridge.
14. Liable to pay damages, when.
15. Parties injured to sue.
16. Powers of the company.

Be it enacted by the governor and legislative assembly of the Terrritor-y
of I{ansas, as follows:

SECTION 1. That Edward Bates, Robert Campbell, Edward Charles·
and Nathaniel Paschall, of St. Louis, :Missouri, John F. Ryland,
Mordecai Oliver, of Richmond, Missouri, Oliver Anderson and Robert.
Aull, of Lexington, Missouri, James C. Anderson, of Fulton, Callaway county, Missouri, B. G. Boolle and John Warwell, of Westport,
Missouri, Samuel T. Jones, Aristicles Rodrigues, R. L. Miller, Cyprian
Chouteau, James Finley, J. B. Donaldson, of Kansas Territory, be
and they are hereby appointed commissioners to do and perform the
several duties hereinafter mentioned; that is to say, they shall procure one or more books and therein enter as follows: "vVe, whose
names are hereunto subscribed, do promise to pay to the Lecompton
Bridge Company the sum of twenty-five dollars for every share of
stock in the said company set opposite to our respective names,
in snch manner and proportion and at such times as shall be determined
by the president and managers, in pursuance of an act of the legislative assembly entitled ' An act to incorporate the Lecompton Bridge
Company,' " and shall thereupon proceed to receive such subscriptions
for the stock of said company at such times and places as they shall
think proper: Provided, always, That every person so subscribing,
in his own name or in the name of any other person, shall previously
pay to the attending commission five dollars for every share so subscribed, out of which shall be paid the expense of taking such subscriptions and other incidental charges, and the remainder shall be
paid over to the treasurer of the corporation as soon as the same shall
have been organized agreeably to the provisions of this act.
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SEc. 2. That when ten or more persons shall have subscribed two
hundred shares of the said stock, the said commissioners, or five of
them, shall makr duplicate certificates, under their hands and seals,
of the names of the subscribers and the number of shares subscribed by
each, one of which certificates shall be filed in the office of the secretary of the 'rerritory and recorded in the executive minutes, and the
other shall be returned and entered in the books of the company; and
thereupon the said subscribers shall be and hereuy are incorporated
into a body politic or corporate, in clee(l and in law, by the name of
:'The Lecompton Bridge Company," and by the said name shall have
perpetual succession and all privileges and franchises incident to a
corporation, and shall be capable of taking and holding their said
capital stock and the increase ancl profits then'of, and of enlarging
the same from time to time by new subscriptions, in snch manner
and form as they shall think proper; and if such enlargements shall
be found necessary to fulfil the intent of this act, and of taking, purchasing and holding to them and their successors in fee simple, or for
any less estate, all such lands, tenements, hereditamentA and estates,
real and personal, as shall be necessary and convenient in the prosecution of their works, and the same to sell and dit;pose of at their
pleasure; of suing and being sued, and doing all and every other matter or thing which a corporate or body politic may lawfully do; and a
certified copy of said certificate) under the hand ancl seal of the secretary of the Territory, shall be at all times evidence of the compliance
with this section.
SEc. 3. That any five of the persons named in this act of incorporation shall, so soon as conveniently may be, after sealing the same, give
notice in any two newspapers of the Territory, and of the same in Missouri, of a time and place, to be by them appointed, not less than twenty
days from the time of issuing the first notice, at which time and place
the said subscribers shall proceed to organize the said corporation, and
shall choose, by a majority of votes'of the said subscribers by ballot,
either by proxy duly authorized or in person, one president, six managers, one treasurer, and such other officers as they may think necessary to conduct the business of said comrany for one year, and until
other officers shall be duly chosen; and may make such by-laws, rules
and re('l'ulations, not inconsistent with the laws of this 'rerritory, as
shall b~ necessary for the well-ordering of the affairs of said company:
Provided, That each person shall be entitled to one vote for every
share not exceeding ten, and two voteR fur every five shareR .above ten
and not exceeding forty; but no stockholder shall be entitled to more
than twenty-six votes.
SEc. 4. Tbat the president ancl managers first chosen shall procure
printed certificates for all the shares of the stock of the sai<l eompany,
and shall deliver one such certificate, signed by the prcsiuent and
countersigned by the treasurer, ancl sealed with the seal of the corporation, to each subscriber, for the share or shares held by him, on
paying to the treasurer the amonnt of such share so held, which certificate shall be transferable at his lJleasure, in person or by attorney,
in the presence of the president vr treasurer; and the assignee, holding such certificate, having first caused the assignment to be entered
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on the books of the company kept for that purpmw, shall become a
member of the corporation.
SEc. 5. That the president and managers shall meet at such times
and places, and be convened in such manner, as shall be agreed on
for transacting their business, and at such meeting five members shall
he a quorum, who, in the abRence of the president, may choose a
chairman, and shall keep minutes of all their transactions entereu
into a book.
SEc. 6. That said bridge shall be so constructed as not to interfere
with the navigation of the river, or the passing of steamboats on the
Kansas river.
SEc. 7. That if any stockholder, after thirty dayR' notice given in
two papers of Kansas Territory, and the like nnmber in the State of
Missonri, of the time and place of paying any instalments which may
be called for, shall neglect to pay such instalments for the space of
sixty clays after the time so appointed, every such stockhohler or
assignee shall, in addition to the instalment so called for, pay at the
rate of two per centum per month for every delay of such payment;
and if the same and additional penalties shall remain unpaid for such
a space of time that the accumulated penalties shall become equal to
the sums before paid on account of such shares: the same shall be
forfeited to the said company, and may be sold to any person or persons and for such price as can be obtained therefor.
SEc. 8. That the president anclmanagers.of the said company shall
keep fair and just accounts of all moneys received by them from said
commissioners and from the subscribers to the said company, and of
all penalties in the delay of the payment of stock, and the amount of
profits on shares that may be forfeited aH aforesaid, and also all
moneys by them expended in the prosecution of said work, and shall)
at least once in each year, submit such accounts to a general meeting
of the stockholders until the said bridge shall have been completed,
and until the co~:~ts, charges and expenses of effecting the same shall
have been fully paid and discharged, and the aggregate amount upon
such liquidation; or, whenever the said stock of the said company
shall be nearly expended, it shall be found that the capital stock is
not sufficient to complete the said bridge according to the true intent
and meaning of this act, it shall and may be lawful for the president,
managers and company, at a stated or special meeting, to be convened
according to the provisions of this act or their own by-laws, to increase
their number of shares to such extent as shall be deemed sufficient to
accomplish the work, and to demand and receive the moneys subscribed for such additional shares in like manner and under like
penalties as is hereinbefore provided for the original subscription.
SEc. 9. That the president, managers and company shall keep a
just and true account of all moneys received by the several collectors
of toll for crossing the said bridge, and declare a dividend of the profits and income thereof among all the stockholders, deducting therefrom all contingent costs and charges, and such proportions of the
said income as may be deemed necessary for a growing fund, to provide against the decay and for the re-builuing and repairing of said
bridge; and shall, on the first Monday of April and October, in every
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year, publish the dividend of the said clear profits thereof among the
stockholders, and give notice of the time and place, in at least two
papers published nearest to the said bridge, when and where the same
will be paid, and shall cause the same to be paid accordingly ; and
the president and mann.gers of the aforesaid company shall, annually,
on the first Monday of December, transmit to the auditor general a
full statement of their affairs under oath.
SEc. 10. That n.ny person or persons who shall wilfully injure, break
or throw down any gate which shall have been erected on said bridge
pursuant to the provisions of this act, or wilfully injure or spoil any
part of such bridge or any thing thereto belonging, or shall drag
along or across any log, timber, wood or stone so that the same shall
injure the even surface of sn.id bridge, he or they shall for every such
offence forfeit to the corporation hereby created the sum of :five dollars
in addition to the ren.l damage from this wrongful act, which penalty
may be recovered by the said corporation in an action of debt in any
court having cognizance thereof, n.nd a separate suit may be in like
manner prosec11tetl !lncl maintained by such incorporation for such
damages done to the said bridge.
SEc. 11. That if any person or persons shall willfully or mn.liciously
remove or destroy n.ny of the company's constructions, or place designedly and with evil intent any obstruction on said bridge, so as to
injure or jeopard the lives of persons travelling on the same, such person or persons so offending shall be deemed guilty of a misdemeanor,
and shall be adjuclgod on conviction to be imprisoned for a term of not
more than two years: P 'rovided, that nothing herein contained shall
prevent the said company from pursuing the remedy heretofore specified for damages done their bridge by the wrongful act.
SEc. 12. That in all suits or actions brought against said company,
the service of proceRR on any director, toll gatherer, or other officer of
the company, shal1 be good and valid in law as if made on the president thereof.
SEc. 13. That said bridge is to extend from Lecompton to tho opposite shore at any point most fn.vorablc.
SEc. 14. That if the party or parties holding the charter granted by
this act shall obstruct the navigation of the said river of Kansas, or
shall in any way interfere with the navigation thereof with flats or
steamboat~-:;, or rafts, or any other floating craft upon said river, they
shall thereby forfeit the charter herein granted, and shall be liable to
forfeit and pay to the party or parties so damaged the full amount of
such damages.
SEc. 15. That it shall be lawful for any person, party or parties so
injured by the obstruction of the navigation of the said river of Kansas
to recover the damages against the said bridge company at a suit at law.
SEc. 16. The said company shall have power to ask, demand and receive
pay from eYery person who shall cross said bridge, for all wagons, carriages and other vehicles, and for loose stock of every description:
Provided, that the tribunal transacting county business for the county
in which the town of Lecompton is or may be situated, shall from time
to time prer.;cribe the rates of toll to be charged at said bridge, which
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shall be kept posted up at said bridge, and any charge made by said
company exceeding the rates so prescribed shall work a forfeiture of all
their privileges under this act.
This act to take effect and he in force from and after its paRsage.

CHAPTER LXXXI.
An Act to ·incorporate the city of IGckapoo.
~

I. Boundaries of Kickapoo city.
2. Corporate powers, how vested.
3. Qualifications for councilmen.
4 May appoint president and other officers ; quorum.
•'>. Stated meetings.
6. Of the mayor.
7. Qualifications for mayor.
8. To fill all offices not otherwise provided
for.
9. Vacancy in office, who to act.
10. Powers ofmayor and councilmen.
II. May regulate, pave, improve streets,
&c.
12 Mayor to approve all laws, &c.

I§ 13.

14.
15.
16.
17.
18.
I!).

20.
21.
22.
23.
24.

25.
26.

Style ofthe laws of. the corporation.
To appoint city register, &c.
To take an oath of office.
Of general election.
Who declared electors.
Assessor to be elected .
Constable to be elected.
Ofreal estate, to be sold.
Duty of mayor and councilmen.
Of compensation.
Power to orga.nize fire companies, &c.
Mayor to have exclusive jurisdiction,
when.
First election, when held.
Compensation of councilmen.

Be it enacted by the gaverno1· and legislative assembly of the Territory of
Kansas, as follou.:s:
SECTION 1. That the city of Kickapoo be ancl is hereby incorporated
with the following designated boundaries: Beginning on the l\Essouri
river, north of Ellis' ferry house, running south two hunclrec.l and
twenty yards; thence west two hundred and sixty-nine and a half
yards; thence south half a mile; thence east two hundred and sixtynine and a half yards; thence south three-eighths of a mile ; thence
east a half mile; thence north to the MisRouri river: thence up the
river to the place of the beginning.
SEc. 2. The corporate powers and duties of Raid city Rhall be vested
in a mayor and councilmen) who shall be chosen and appointed as
hereinafter directed; the board of councilmen Rhall consiRt of seven
memberR, who Rhall be elected by the qualified voters of said city.
SEc. 3. The councilmen chm:;en, as provided for in the -preceding section, shall1e at least twenty-one years old, citizens oft he United States,
and inhabitants of the said city for three months next preceding their
€lection ; and whenever there shall be a tie in the election of said councilmen, it Ahall be determined by the judgeH of the election by lot, and
all vacancies shall be filled by election as aforesaid, in such manner as
Rhall be provided by ordinance.
SEc. 4. The board of councilmen shall appoint their president and all
other officers of their board; shall judge of the qualifications, elections
and returns of their own members ; a majority of the whole number
shall constitute a quorum to clo business, but a smaller number may
adjourn from day to day, and may compel the attendance of absent
members in such manner and under such penalties as the board may
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provide; the:y may determine the rules and regulations of their proceedings, punish their members for disonlcrly conduct, and by a concurrence of two thirds of their whole number expel a member, but not
a second time for the same cause; and they shall at any time, upon the
request of any mem1Jer, cause the yeas and nays to be called and entered upon their journal.
8Ec. 5. The stated meetings of the board of conncilmen shall be on
the first l\Ion<lays in October, January, May, and August, in each
year, at which time they may adjourn fi·om clay to (lay; bnt they may
be convened at any other time at the discretion of the mayor: Provided, however, that the mayor and board of councilmen may, by ordinance, alter the time of holding their stated meetings.
SEc. 6. The mayor shall be electe<l by the qualified voters of the
city, shall hold his office for the term of one year, and until his sue~
cessor is duly electe<l and qualified; and when two or more persons
shall have an equal number of votes for mayor, or when any election
shall be contested., it shall be determined by the board of councilmen.
SEC. 7. rrhe mayor shall be at least twenty-one· years of age, and a
citizen of the United States; shall have resided in said city at least
three months next preceding his election, and be otherwise qualified
as in case of councilmen.
SEc. 8. The mayor and councilmen shall have power to fill all offices
within the city which are not ordered by law or ordinance to be otherwise appointed or elected; the mayor shall take care that the laws
of the Territory and the ordinances of the corporation are duly enforced,
respected, and obeyed, within the limits of said city; he shall have
power, with the consent of the board of councilmen, to remove from
office any person holding office created by ordinance; to re:nit fines
and forfeitures; to grant reprieves and pardons in any case arising
under ordinance of the corporation; he shall be a conservator of the
peace within the city; shall have power to fill all vacancies which
may happen in any office (other than that of councilmen) until the
end of the session of the board, which shall occur next after such vacancy; shall from time to time give to said hoard of councilmen information in relation to the selection of officers of the city, and shall
recommend to their consideration such measures as he shall deem expedient for the welfare of said city; may, on extraordinary occasions,
convene the board of councilmen by proclamation, stating to them
when assembled the object for 'vhich they were convened, and shall
receive such compensation for his services as mayor as may be provided
for by ordinance.
SEc. 9. When any vacancy shall happen in the office of mayor by
death, resignation, absence from the city, removal from office, refusal
to qualify, or otherwise, the president of the board of councilmen, for
the time being, shall exercise the office of mayor until such vacancy
shall be filled, and during that tinw he shall receive the same compensation as the mayor would have been entitled to; and in case of vacancy as aforesaid, other than a temporary absence from the city, the
person exercising the office of mayor shall cause a new election to be
had, giving ten days' notice thereof by proclamation.
SEc. 10. The mayor and board of councilmen shall have power, by
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ordinance, to levy and collect taxes not exceeding half of one per
centum upon real and personal property within the city, for the purpose of improving said city and paying the expenses of the government of said corporation; to prevent and remove nuisances; to establish night watches and patrols; to erect lamps in the streets and light
the same; to provide f()l' licensing, taxing, and regulating wagons,
carts, drays, pawnbrokers, venders of lottery tickets, retailers, ordinaries and taverns, hackneys, carriages, money-changers and pedlers,
theatrical and other shows, and amusements; to restrain and prohibit
gaming and gaming-houses, billiard tables, and ten-pin alleys; to
prevent riots and disturbances to the citizens; to prevent or restrain
the meeting of slaves; to prevent the firing of fire-arms; to prevent
the furiou::; and unnecessary running, galloping, or driving of any
horse or mule in the said city; to prevent and suppress bawdy houses
or other disorderly houses within the limits of said city, and impose
penalties therefor; to establish and repair bridges; to establish and
regulate markets; to open, alter, close, and keep in repair streets,
alleys, avenues, sewers, and drains, and keep the same cleared and
opened; to provide the city with water; to provide for regulating and
safe keeping standard weights and measures to be used in the city; to
regulate the cleaning of chimneys and the fees therefor; to provide for
the prevention and extinguishment of fires; to regulate the size of
brick to be made and used in the city; to provide for the inspection of
lumber and other building materials to be used therein; to regulate
and order tho building of parapet walls and partition fences; to regulate the inspection of butter, ·lard, wood, coal, and the weight and
quality of bread; the storage of gunpowder, tar, pitch, rosin, hemp 7
cotton, and other combustible materials; to erect pumps in the streets
or other places for the convenience of the inhabitants; to regulate the
police of the city; to regulate tho election of city officers and fix their
compensation, and, from time to time, pass such ordinances to carry
into effect the objects of this act, and the powers hereby granted, as
the welfare of the inhabitants may require; and to impose and appropriate fines, penalties, and forfeitures, for tho breach of any ordinance,
and provide for the execution and collection thereof: Provided, that
no tax shall be laid on the wearing apparel, necessary tools or implements, of any person used in carrying on his trade) nor shall the same
be subject to sale of distress for taxation.
SEc. 11. The mayor ancl councilmen shall have power to regulate,
pave, and improve the streets, avenues, lanes, alleys, and sidewalks
within said city; and to extend, open, an(l widen any street, aver..ue,
alley, or sewer, at their discretion, at any place in said city; making,
however, to the person or persons who::<o property may be injured
thereby acleqnate compensation therefor, to ascertain the amount of
which the mayor in all such cases shall cause to be summoned twelve
good and lawful1nen, who shall be inhabitants of the county in which
said city shall be situated) but who shall not reside in said city, and
who are not directly interested, who, being by him first duly sworn,
shall inquire into and take into consideration as well the benefit as
the injury which may occur, and estimate and assess the damages
which ·.vould be sustained by reasou of tl1c opening, extension, widen-
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ing, or altering any street, avenue, alley, or sewer; and shall, moreover, estimate the amount which other persons will be benefitted
thereby, particularly designating such persons, and the respective
amounts in which they will be each benefitted, (all of whom shall
contribute their proportionate amount for the purpose of compensating
the person or persons injured thereby,) all of which shall be returned
to the mayor, under their hands and seals, within five days from the
time they shall have been sworn as aforesn.id; and the person or persons who shall be returned so benefitted and so assessed shall pay
such amount, and the collection of the same shall be enforced in such
manner as shall be provided for by ordinance, and the residue, if any,
shall be paid out of the city treasury: Provided, lwweve1·) That any
person interested shall have the right to appear before the jury aforesaid, by himself or agent, and he and his witnesses shall be heard before the verdict is renderecl ; and any person considering himself
aggrieYecl by saicl verdict may, at anv time within ten <lays after the
same is returned to the mayor as aforesaid, apply to him for an appeal
to the probate court of the county in which said city may be situated)
which shall be granted by the mayor as aforesaid, who shall make
out a full and perfect transcript of all the proceedings and papers,
and file the same in the office of the clerk of said court within five
days after such appeal is granted ; and the first term of the said court
thereafter, if it be ten days from the filing of said papers until the
first day of said term; if not then, the first term thereafter, said cause
shall be tried anew, and as other appeals. The fact of any juror residing within said city shall be good cause for challenge by any party
interested in said cause.
SEc. 12. Any bill which shall have passed the board of councilmen
shall, before it becomes a law, be presented to the mayor for his approval ; if he approves it, he shall sign it, if not, he shall return it to
the board with his objections, who shall reconsider the same; and if,
after such reconsideration, a majority of the whole number shall pass
the bill, it shall become a law; ancl in all such cases the yeas and
nays shall be entered on the journal. If any bill shall not be returned
to the board within three days after it has been delivered to the
1nayor for his approval, the same shall become a law as fully as if he
had signed it.
SEc. 13. The style of the laws of the corporation shall be, "Be it
ordained by the mayor and councilmen of the city of Kickapoo," and
all ordinances shall be, within one month after they are passed, published in some newspaper published in said city, or by twelve printed
handbills posted in as many public places in said city.
SEc. 14. The mayor and board of councilmen shall appoint a city
register, who shall hold his office for one year, and until his successor
is appointed and qualified, unless he is sooner removed, who, before
he enters upon the discharge of his duties, shall take and subscribe
to the oath hereinafter prescribed, and shall moreover give bond with
sufficient security, to be approved by the mayor, conditioned for the
faithful discharge of the duties of his office; he shall perform all the
duties of the clerk of the board of councilmen; shall keep a book or
books wherein shall be entered all the proceedings of the board and
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all the records of the corporation, which book shall, at proper times,
be open for the inspection of the citizens; and he shall have and preserve in his office all records, public papers, ancl documents belonging
to the city, and shall perform such other clutieR as may be enjoined on
him by ordinance.
SEc. 15. The mayor, and each of the councilmen, an<.l every other
officer of the corporation, shall before entering upon the duties of their
respective offices, take an oath or affirmation bei\>re some judge or justice of the peace to support the Constitution of the United States, the
principles and provisions of the law of Congress organizing the Territory of Kansas, and faithfully demean himself in office.
SEc. 16. A general election for corporation officers shall be held on
the first Monday in September next, in said city, in such manner as
shall hereafter be provided.
SEc. 17. All free white male inhabitants of the age of twenty-one
years shall be entitled to vote at this election, and at all elections the
vote shall be given viva voce.
SEc. 18. At a general election for the officers of the city there shall
be elected an assessor, who shall, at the time of his election, po:::;sess
the same qualifications as are required uf councilmen; and the duties
of assessor shall be prescribed by ordinance.
SEc. 19. At each general election of the officers of the city there
shall be elected a city constable, who, at the time of his election, shall
possess the same qualifications as are required of councilmen, who,
before entering upon the discharge of the duties of his office, shall take
the oath prescribed by this act and enter into bond to the corporation, with two or more securities to be approved of by the mayor, conditioned for the faithful discharge of the duties of his office, which
bond shall be deposited in the office of the city register, and by him
recorded; and said constable shall possess the powers and perform the
same duties of coilstable in his township, in the limits of said town
or city, and shall execute and return all process which may be issued
by the mayor or any justice of the peace of the city, which may be
delivered to him, and shall perform such other duties as may be prescribed hy ordinance; and he shall be entitled to the same fees as
constables are entitled to for similar services.
SEc. 20. When any real estate shall be advertised for sale or shall
have been sold for taxes by the authority of the corporation, the owner
or owners thereof may within two years thereafter redeem the same,
by paying the purchaser the amount of the purchase money and all
taxes subsequently paid, and all costs due thereon, together with
fifteen per centum per annum on the same.
SEc. 21. It shall be the duty of the mayor and the board of councilmen, and they shall cause to be published, annually, in some newspaper printed in said city, or by twelve written or printed handbills
posted up at as many public places in said city, a full and complete
statement of all moneys received and expended by the corporation
during the preceding year, and on what account received and expended; said publication to be made within one month of each annual
election, and at least two weeks before said election shall take place.
SEc. 22. The mayor, constable, city register, assessor, and all other
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officers except councilmen, shall receive such compensation of fees for
their services as shall be prescribed by the board of councilmen.
SEc. 23. The mftyor and board of councilmen shall have power to
organize and establish fire companies in said city, and the members
thereof shall he exempt from militia duty in time of peace.
SEc. 24. The mayor shall have exclusive jurisdiction of all cases
ari~Sing under this act of incorporation and under all tho ordinances
of the city.
SEc. 25. Tho first election for mayor, councilmen, and other officers
of the said city of Kickapoo, shall ta.ke place under the control of E.
S. Wilhite, \Villiam Eliot, and Dnpoy Snell, who are hereby appointed to act as judges of said election, and empowered to appoint a
suitable verson to act as clerk, and to do and perform all things necessary to be done in the conducting of such election as they may think
just and right.
SEc. 26. The councilmen shall receive one dollar and fifty cents per
day for every day they are in session, for the first year after the first
election; but the councilmen shall fix the per diern for the next sessions of the next year: Provided, That the said councilmen shall not
sit more than three days at any one time or session, unless ordered
by tho mayor.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXII.

An Act supplemental to an act entitled '' An Act to incorporate the Oity
of I{iclcapoo.
§ Powers of the corporation.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. The corporation created by the act entitled "An Act to
incorporate the City of Kickapoo,'' shall have power to purchase and
hold) or to enter by pre-emption or otherwise, any quantity of land
where the city of Kickapoo is now located, not to exceed six hundred
and forty acres.
This ac.t to take effect and be in force from and after its passage.
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CHAPTER I1 X XX I II .
An Act to incorporate the City of Lecompton.
ARTICLE 1.
~

I.
2.
3.
4.

Inhabitants deemed a body corporate.
Limits and bounds.
Powers of council.·
The inhabitants of said city can sue and
be sued, &c.

5. Shall have power by ordinance to establish municipal laws.
6. Enacting clause of all ordinances.
7. Ordinances in force at the time of tho
passage of this :shall remain in force.
8. Qualification of voters.

Be it enacted by the go'Uernor and legislative assembly of the TeTrit ory of
Kansas, as follou;8:
SECTION 1. The inhabitants of the town of Lecompton, included
within the limits hereinafter described, in the county of Douglas and
Territory of Kansas, are hereby declared a body corporate and politic
by the name and style of the city of Lecompton, and by that name
shall have perpetual succession and a common seal, which they may
change and alter at pleasure.
SEc. 2. The following shall be the corporate limits of said town, to
wit: Commencing in the middle of the Kansas river, at a point which
shall be designated by the surveyor now engaged in laying out and
platting said town site, thence running in such manner as shall be
designated by said surveyor throughout the entire limits of the said
town or city.
SEc. 3. That the city council of the city of Lecompton shall have
power to extend the corporate limits of the city over any addition to
said city not included in the present limits, whenever a majority of
the inhabitants of said addition shall petition to the city council for
that purpose: Provided, however, That it shall first be submitted to a
majority of the citizens of the city, and if the majority be in favor of
receiving said addition, then the same shall become annexed to the
city, form a part of the corporate limits thereof, and the inhabitants
and property thereon shall be thereafter entitled to all the rights and
benefits of other inhabitants and property within the city; and shall
also be liable to assessments and taxation for city purposes as if such
territory were originally included.
SEc. 4. The inhabitants of said city, by the name and style aforesaid, shall have power to sue and be sued, plead and be impleaded,
defend and be defended) in all courts of law and equity, and in all
actions whatsoever; to purchase, receive and hold property) real and
personal) within the city limits, and beyond the corporate limits for
burial grounds and other public purposes, for the use of the inhabitants of said city, and again to improve, lease or sell the same for the
use of the inhabitants aforesaid, and the general prosperity of the city;
to protect and improve all public grounds andl~ndings on the river;
to hypothecate or mortgage any real estate of the city, and borrow
money on the public faith thereof, and to do and perform all such
matters and things in relation to the property of the city as natural
persons could lawfully do.
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SEc. 5. The inhabitants of said city, by the name and style aforesaid, shall have power to provide and establish by ordinance all
-necessary organic and municipal laws, rules and regulations for the
government of the inhabitants and enforcing the same, and the same
again to alter; change or repeal, at pleasure; and shall retain all the
rights and privileges which they have heretofore possessed by virtue
of the provisions of the original town charter, and particularly the
right to, and control over all public streets, public grounds, public
landings on the river, and ferry privileges, to the exclusive use of the
city, and within the corporate limits, as herein set forth and described.
SEc. 6. The enacting clause of all ordinances shaH be, "Be it ordained by the city council of the city of Lecompton," and all ordinances shall be published in such manner ns may be provided by orrlinance prescribing the same, and no ordinance shall be enforced until
so published.
SEc. 7. All ordinances in force at the passage of this act shall continue in force until duly altered, changed or repealed.
SEc. 8. All free white male citizens who have arrived to the full age
of twenty-one years, and who shall be entitled to vote for territorial
officers, and who shall have resided within the city limits at least six
months next preceding any election, and moreover who shall have
paid a city tax or any city license according to ordinance, shall be
eligible to vote at any ward or city election for officers of the city.

ARTICLE If.
1. City co unci I shall consist of, &c.
2. First meeting.
3. If the mayor shall remove from the city,
his office to be vacate~.
4. Council shn II judge of the qualification
of its own members.
5. Quorum to do business.
6. Council shall have power to prescribe
its own rules.

7. Council shall keep a journal of all pro. ceedings.
8. No councilman shall be appointed to
office during his term.
9. How vacancies shall be filled.
10. Shall take an oath.
11. When a tie in election occurs, how to
proceed.

SECTION 1. There shall be a city council, consisting of a mayor and
board of council, and which board shall consist of not less than six nor
more than ten members of councilmen, one-half to be chosen by the
qualified voters of the city annually, and they shall serve two years,
and until their successors are elected and qualified.
SEc. 2. At tho first meeting of the city council the councilmen shall
be divided by lot into two classes; the scats of those of the first class
shall be vacated at the expiration of the first year, and of the second
class at the expiration of the second year, so that one-half of the board
shall be elected annually.
SEc. 3. If the mayor shall remove from the city, or any councilman
shall remove from his ward for which he was elected, his office shall
be thereby declared vacated.
SEc. 4. rrhe city council shall judge of the qualifications, elections
and returns of their own members) and shall determine all contested
elections.
SEc. 5. A majority of the city council shall constitute a quorum to
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do business, but a smaller number may adjourn from day to day, and
shall have power to compel the attendance of absent members under
such penalty as may be provided by rules for their own government.
SEc. 6. The city council shall have power to determine the rules of
its proceedings, punish disorderly conduct, and, with the concurrence
of two-thirds of its members, to expel any member.
SEc. 7. The city council shall keep a journal of its proceedings,
and from time to time publish the same; and the yeas and nays, when
demanded by any member, shall be entered on the journal.
SEc. 8. No councilman shall be appointed by the city council to any
office under the ·authority of the city during the time for which he
was elected.
SEc. g, All vacancies in the board of ~ity council shall be Wled by
election by the people.
SEc. 10. The mayor and each member of the city council, before
entering on the duties of their office, shall take and subscriLe an oath
that they will support the Constitution of the United States and the
'l'erritory of Kansas, and faithfully comply with the provisions of
this charter, and well and truly perform the dnties of their office impartially, and to the best of their skill and abilitieR.
SEc. 11. When there shall be a tie in the election of councilmen,
the judges of the election shall certify the facts to the mayor, who
shall determine the same by lot; such member elected shall be so declare<l: Provided, That for any other cause of contest, the city council sl1all determine and declare which candidate is elected, and he
shall have the seat.

ARTICLE III.
1. Who the permanent officers shall be.

I~

2. Eligibilit y of 111embers and officers.

SECTION 1. The permanent officers of the city shall be a mayor, city
council and clerk, recorder, marshal, asse.-.::-;or, treasurer, city attorney, and street commissioner; all of whom shall be elected or appointed, as hereinafter provided, at the i1 rst annual, and every succeeding general, election for city offir.ers.
SEc. 2. No person shall be eligible to 1)e elected or appointed to any
of the enumerated offices unless he be a free white man over the age
of twenty-one years) have resided within the city one year next preceding his election or appointment, and moreover have paid a city
tax or license within the year previous to such election or appointment; and all officers so elected or appointed shall hold their office
for one year, except councilman, as above provided, and the mayor,
who shall be elected for the term of two years, and until their suecessoTs shall be duly elected or appointed according to law and the provisions of any ordinance or ordinances touching such elections or
appointments and qualifications, unless sooner removed in such manner and for such offences as may be prescribed by ordinance.
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ARTICLE IV.
Of the may01·, his powers and duties.
~

1.
2.
3.
4.
5.

Duties of mayor.
Shall superintend all officers and affa.irs.
He shall siun commissions.
Shall be conservator of the peace.
Shall communicate inf.1rmation concerning the wants of the city.
6. Shall have power to call special meetings .
7. Can compel any city officer to exhibit
his accounts.

8
9.
10.
11.

Compensation of.
Shall enforce all laws.
Return of the election of mayor.
Should the office of mayor be..;ome Tac::tnt.
12. Shall be liable to ind1ctment.
13. Can call out the inhabitants to enforce
the law.
14. Can remit fines.

SECTION 1. The mayor shall preside at all meetings of the city council, and shall have a casting vote when the council s11all be equally
divided, and none other; he shall sign all bills before they shall become ordinances, bnt may refuse or decline to sign any bill which he
may deem inexpedient or in violation of any provision of this charter,
and, upon such refusal, shall, at or before the next regular meeting
of the board after the paFlsage of such a bill, retnrn the same with his
objections thereto, in writing; thereupon the said board shall reconsider said bill and. dispose of it by yeas and nays, entered upon their
journal; if they shonlcl repass it, it shall become an ordinance and
be enforced, whether the mayor shall sign it or not; otherwise it shall
not become an ordinance.
SEc. 2. He shall have the superintending control of all the officers
and affairs of the city, and shall take care that the ordinances of the
city and this charter are enforced and complied with.
SEc. 3. He shall sign the commissions or appointments of all tho
officers elected or appointed in the city government.
SEc. 4. He shall be a conservator of the peace throughout the city,
and for this purpose may appoint, or dismiss, at pleasure any number
of extra policemen, as he may deem proper, and all such acts he shall
report to the city council.
SEc. 5. He shall from time to time communicate to the city con neil
such information and recommend such measures as, in his opinion,
may tend to the improvement of the :finances of the city, the police,
health, security, ornament, comfort, and general prosperity of the
city.
SEc. 6. The mayor or any two councilmen shall have power to call
special meetings of the city council, the object of which shall be subxnitted to the board in writing ; and the call and object, as well as
the disposition thereof, shall be entered upon the journals by the
clerk.
SEc. 7. The mayor shall have power, when he deems it necessary,
to require any officer of the city to exhibit his account book or other
papers, and to make report. to the mayor and city council, in writing,
touching nny subject or matter he may require pertaining to his office.
SEc. 8. The mayor shall receive from time to time such compensation for his services as may be fixed by ordinance: Provided, That
his salary shall not be increased or diminished during his term of
-office.
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SEc. 9. The mayor shall be active and vigilant in enforcing all laws
and ordinances for the government of said city, and he shall cause all
subordinate officers to be dealt with promptly for any neglect or violation of duty; he shall have such jurisdiction as may be vested in
him by ordinance over all places within five miles of the corporate
limits of the city, for the enforcement of any health or quarantine
ordinance and regulations thereof.
SEC. 10. At the first meeting of the city council after any general
election, the board of the city council shall cause to be made out, and
certified by their clerk, the election and qualification of the mayor,
and within twenty days thereafter he shall cause the same to be recorded in the recorder's office of the county in which the city is, and
a neglect to qualify and record shall be deemed a refusal to accept;
and the mayor shall be authorized to administer oaths, to take depositions and acknowledgments of deeds, mortgages, and all other instruments of writing affecting the titles of land in this Territory, and
certify the same under the seal of the city, which shall be received as
good and valid throughout the Territory.
SEc. 11. If the office of mayor at any time, from any cause become
vacant, or if the person elected mayor at any election shall neglect or
refuse to qualify according to law, it shall be the duty of the council
to elect one of its own members chairman protem.) who shall have all
the power and perform all the duties of mayor during such vacancy,
and such chairman shall immediate! v order an election for the office
of mayor to be held within ten days after such order is made.
SEc. 12. For any wilful and corrupt violation of duty or omission to
discharge his duty, in fraud of the city, the mayor shall be liaule to
indictment, as for a high misdemeanor, in the Lecompton circuit court
or other tribunals to which any citizen of the city of Lecompton is
amenable for criminal offences, and upon conviction shall be fined in
any sum not exceeding one hundred dollars, and moreover his office
as mayor shall thereby, as also for the conviction of any felonious
crime, become vacated.
SEc. 13. rrhe mayor is hereby authorized to call on every male inhabitant over eighteen years of age to aid in enforcing the laws and
ordinances, and in case of riot to call ont the militia to aid him in
suppressing the same or carrying into effect any law or ordinance, and
any person who shall not obey such call shall forfeit to said city a fine
not exceeding five hundred dollars.
SEc. 14. The mayor shall have power to remit fines and commute
imprisonment for labor, or labor for imprisonment, on snch terms as
he shall deem proper, as may be provided for by ordinance.
Ex. Doc. 23--48
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ARTICLE V.
1. Council shall have power to levy and 9 18. To improve and preserve the navigation
collect taxes.
of the Kansas river .
2. Shall have power to impose a poll
19. To provide against fires.
tax.
20. To regulate the storage of gunpowder.
3. Shall hn.ve power to collect a license
21. To prevent the erection of wooden
tax.
buildings.
4. To restrain tippling shops.
22. To provide for the inspection of all
5. Shall have power to appoint clerks, &c.
kinds ofproduce.
6. To require all officers to give bond.
23. To provide for the inspection of lumber.
7. Shall have power to borrow money.
To
increase the number of councilmen.
24.
8. To appropriate money.
25. To provide for taking the number of
9. To prevent the introduction of containhabitants.
gious diseases.
26. To provide by ordinance for the election
10. To erect, establish, and regulate hosof city officers.
pitals.
27. To provide for removing officers.
11. To make regulations to secure the gen28. To regulate the police of the city.
eral health of the city.
29. Council to pass ordinances to carry out
the charter.
12. To open and widen grades.
13. To open alleys.
30. Ordinances to conform to the rules of
14. To divide the city into wards.
the council.
15. To establish night watches.
31 Power of council ; of slaves.
16. To erect market houses.
32. Provide for certificate and city seal.
17. To provide for improving public
33. Shall publish a statement of all money
grounds.
received.

SECTION 1. The city council shall have power to levy and collect
taxes upon all real and personal property within the limits of the
corporation, not to exceed one-half of one per cent. upon the assessed
value thereof, in any manner to be previously provided by ordinance)
not repugnant to the constitution of the Territory of Kansas: And,
provided juTther, that upon a petition of a majority of the resident
tax payers on real estate within the corporate limits of the city for
that purpose, the city may levy and collect a special tax of not exceeding one per cent. per annum on such real estate, to be appropriated to the subscription and payment for the improvement of roads
leading into the city, and promoting the trade and commerce thereof.
SEc. 2. The city council shall have power to impose a poll tax,
which shall never exceed one dollar, on all able-bodied male persons
over the age of twenty-one and under fifty years of age.
SEc. 3. To levy and collect a license tax on auctioneers) merchants,
grocers, confectioners, taverns, hawkers, peddlers, dram-shops, liquor
sellers, shows and exhibitions for pay, ball and ten-pin alleys, hacks,
drays, wagons, and other vehicles, within the city, for pay, theatres,
theatrical exhibition for pay, and to regulate their charges and
duties.
SEc. 4. To restrain, prohibit, and suppress tippling-shops, billiard
tables) ten pin alleys, ball alleys, and bawdy and other disorderly
houses and practices; and also to regulate and prohibit, if deemed
proper, the sale of spirituous liquors within the city.
SEc. 5. The city council shall have the power to appoint their clerk,
street commissioner, auditor, treasury, assessor, and all such other
officers and servants as may be necessary and not hereinafter provided
for, and to prescribe their duties.
SEc. 6. To require from all officers and servants selected or appointed
in pursuance of this charter, bonds, and security) with suitable penal-
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ties for the faithful performance of their duties; also to take an oath
for the faithful performance of their respective offices, before entering
on the discharge of the same.
SEc. 7. 'fne city council shall have power to borrow money on the
credit of the city, and pledge the revenue and public property of the
city for the payment thereof: Provided, That there shall not be paid,
directly or indirectly, a greater rate of interest than ten per cent. per
annum, unless two-thirds of the qualified voters of said city, at a poll
to be opened for that purpose, shall instruct the payment at a greater
rate.
SEc. 8. To appropriate money and provide for the payment of the
debts and expenses of the city.
SEc. 9. To make regulations to prevent the introduction of contagious diseases into the city; to make quarantine laws for that purpose, and enforce the same within five miles of the city.
SEc. 10. To erect, establish, and regulate hospitals and workhouses
and poorhouses, and provide for the government and support of the
same.
SEc. 11. To make regulations to secure the general health of the
city, and to prevent and remove nuisances, and to provide the city
with water.
SEc. 12. To open, widen, grade, or otherwise improve and keep in
repair all roads leading into the city, within one mile of its limits.
SEc. 13. To open, widen, alter, vacate, extend, establish, grade,
and pave the streets and side walks, and to improve the same; to
open and improve alleys, avenues, and private roads within the city:
Provided, That in opening private alleys and roads, the party at
whose instance the same is done shall pay the expenses thereof: And
provided further, That such improvements, except in pursuance of an
ordinance made and provided for that purpose: shall not be kept in repair by the city.
SEc. 14. 'ro divide the city into wards not exceeding four, and to
apportion their representation in the city council according to population.
SEc. 15. To establish, support, and regulate night watches and
patrols, and to provide for lighting the streets and the erection of
lamp posts.
SEc. 16. To erect and establish market houses aml market places, and
to regulate and govern the same, and to provide for the erection of all
other useful and necessary buildings for the use of the city.
SEc. 17. To provide for enclosing and to improve all public grounds
belonging to the city, and for the regulation of the same.
SEc. 18. To improve and preserve the navigation of the Kansas
river within the corporate limits, and to erect, repair and regulate
public wharves and docks, and to regulate the erection and repair of
private wharves and of rates of wharfage thereat.
SEc. 19. To provide for the extinguishment of fires, and to organize
and establish fire companies and provide for their government.
SEc. 20. To regulate the storage of gunpowder and other combustible materials, and generally provide for the prevention of fires
within the city.

~
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SEc. 21. To regulate or prohibit the erection of wooden buildings
in any part of the city.
SEc. 22. To provide for the inspection of all kinds of produce, fuel,
lumber and materials for building, and to define the weight and
measure thereof, if sold or offered for sale within the city.
SEc. 23. To provide for the inspection ·-1nd measurement of lumber
and other building materials, and for the measurement of all kinds
of mechanical work.
SEc. 24. To increase the number of councilmen and apportion representation according to population: Provided, That not more than
three members shall be added in one year, nor shall the number
ever exceed ten.
SEc. 25. To provide for and cause to be taken the enumeration of
the inhabitants.
SEc. 26. To provide by ordinance for the election of city officers,
prescribing the manner of conducting the same and the returns
thereof, and for deciding contested elections.
SEc. 27. To provide for removing officers of the city for misconduct,
and for the appointment of officers, their duty and compensation, not
provided for in this charter.
SEc. 28. To regulate the police of the city, and to impose fines,
forfeitures and penalties for the breach of any ordinance, and also
for the recovery and collection of the same; and in default of payment, to provide for confinement in the workhouse or at labor in the
streets, or both.
SEc. 29. The city council shall have power to pass all ordinances
which may be necessary to carry any provision of this charter into
effect, and also to pass any ordinance usual or necessary for the wellbeing of the inhabitants, as granted to any other incorporated city in
this Territory.
SEc. 30. All ordinances shall be passed pursuant to such rules and
regulations of the board of the city council as that body shall provide; shall be publishAd within thirty days thereafter; shall not be
in force till published, and shall be revised and published, in book or
pamphlet form, at least once in every five years.
SEc. 31. The city council shall have power to pass ordinances, imposing fines, penalties and forfeitures on the owners and masters of
slaves, suffered to go at large upon the hiring of their own time, or
to act or deal as free persons; and further to tax, restrain, regn1ate
and prescribe the terms upon which free negroes and mulattoes shall
be permitted to reside within the city; to pass ordinances to tax, restrain, prohibit and suppress billiard tables, gaming, gambling and
gambling houses.
SEc. 32. All ordinances of the city may be proved by the certificate
and city seal of the clerk, and when printed and published in book
or pamphlet form, and purporting to be printed and published by authority of the city, shall be read and received in evidence in all courts
and places, without further proof.
SEc. 33. The city council shall cause to be published a full and
statement of all money received and expended by the corpothe preceding year, and on what account received and
.
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ARTICLE VI.

Of the duties of city marshal.
I. Power of marshal.
2. Power to commit disorderly persons.

I§

3. Shall be collector of taxe~.

SECTION 1. The city marshal of the city of Lecompton, when duly
elected and qualified, shall have power to serve all writs and process
to him directed by the recorder, and shall have the same fees therefor
as the constable; shall be a conservator of the peace; shall be vigilant and active in suppression of all riots, mobs and disorderly conduct
in the city, and for this purpose may arrest suspicious and disorderly
pc;rsons, and take them before the recorder for trial or examination,
without process.
SEc. 2. He shall have the power to commit disorderly persons to the
workhouse, or other place of safe keeping, until trial or examination
can be had, and shall do and perform all such acts as. may be prescribed by ordinance.
SEc. 3. He shall, by virtue of his office, be collector of the taxes
and all revenues within the city, and shall give such bond and security
for the performance of his duties, as marshal, as may be prescrjbecl by
ordinance; and shall, moreover, hold no other territorial, county or
city office, nor act as deputy of such other officers, during the time
which he shall hold the office of marshal.

ARTICLE VII.

Of 1'eCo1·de1· and his duties.
I.
2.
3.
4.

Recorder .
Jmisdiction of.
He shall be a conservator of the peace.
Shall have powers of a justice of the
peace.
5. Shall have jurisdiction to hear and determine all actions of personal property.

I§

I

6. Appeals may be taken.
7. Recorder shall be governed by the laws
of the Territory in all cases.
8. In cases of vacancy by death or otherwise.

SECTION 1. At all regular elections of city officers, a city recorder
shall be elected.
SEc. 2. The city recorder shall have exclusive jurisdiction of all
cases arising under the charge of any ordinance of the city) not to exceed in amount the sum of one hundred and fifty dollars.
SEc. 3. He shall be a conservator of the peace, and his court shall
always be open on every day in the week, except Sundays, to hear,
try, and determine, all cases wherein a breach of any ordinance of the
city is charged; and he shall have power to issue all necessary proce8s
to bring parties before him forthwith for trial.
SEc. 4. He shall have all the powers and jurisdiction, and perform
the duties of justice of the peace, and shall receive the same fees for
like services: Provided) The recorder shall in no case have jurisdiction when the amount in controversy shall exceed one hundred and
fifty dollars.
SEc. 5. He shall have jurisdiction to hear, try, and determine) all
actions for the recovery of personal property, alleged to be unlawfully
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detained by any defendant, when the amount in controversy shall not
exceed the sum of one hundred and fifty dollars; actions in such cases
to be conducted after the rules governing such actions in the district
court, the marshal in the city of Lecompton being hereby empowered
to execute all process issued by the recorder in such actions in the same
manner as sheriff, or in similar actions in the district court.
SEc. 6. Appeals may be taken from any final jugment of the recorder
in like manner as the same are now taken from judgments of justices
of the peace.
SEc. 7. The recorder shall be governed and decide by the laws of
the Territory in all matters not provided for by ordinance or otherwise.
SEc. 8. In case of vacancy occurring in the office of the recorder _by
death, resignation, or otherwise, or in case of si?knes~, a~sence, Interest, or disability of such recorder to perform _ln_s dut~es,_ 1t shall.be
the duty of any acting justice of the peace; res1dmg w1th1n the City
or township, to perform the same during such vacancy, disability, or
absence.

ARTICLE VIII.
Proceedings in special cases.

1.
2.
3.
4.
5.
6.

When private property is taken.
Alley to be opened when petitioned for.
Persons empanneled to inquire into, &c
Amount of compensation.
Mayor's powers to set aside.
Council shall have power to collect tax.

7. CitizQns are exempt from working on
any road one mile from city.
8. Power to compel persons to work on
streets.
9. Shall appoint officers to carry into effeet this charter.

SECTION 1. When it shall be necessary to take private property for
opening, widening, or altering any public street, lane, avenue, or
alley, the corporation shall make a just compensation therefor to the
person whose property is so taken; and if the amount of such compensation can not be agreed upon, the mayor shall cause the same to
b.e assessed by a jury of six disinterested persons, freehclders of the
City.
SEc. 2. When all the owners of all the property on the street, lane,
avenue, or alley, proposed to be opened, widened, or altered, shall
petition therefor, the city council may open, widen, or alter such
street, lane, avenue, or alley, upon condition to be prescribed by ordinance; but no compensation in such case shall be made for opening,
widenjng, or altering of such street, lane, avenue, or alley, to those
whose property shall be taken for the opening, widening, or altering
of such street, lane, avenue, or alley; nor shall there be any assessme:r:t. of benefit or damage that may accrue thereby to any of the
pet1t10ners.
SEc. 3. All persons empanneled to inquire into the amount of benefit or damage which shall happen to the owners of the property proposed to be taken for opening, widening, or altering any street, lane;
avenue, or alley, shall first be sworn to that effect; and shall return
to the mayor their inquest in writing, signed by each juror.
SEc. 4. In assessing the amount of compensation for property taken
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for opening, widening, or altering any street, lane, avenue, or alley,
the jury shall take into consideration the benefit as well as injury happening by such opening, widening, or altering such street, lane,
avenue, or alley.
SEc. 5. The mayor shall have power, for good cause shown, within
ten days after any inquest shall have been returned to him as aforesaid, to set the same aside and cause a new inquest to be made.
SEc. 6. The city council shall have power, by ordinance, to levy and
collect a special tax on the holders of the lots in any street, lane,
avenue or alley, according to their respective fronts owned by them)
for the purpose of curbing and paving the sidewalks, and lighting such
street, lane) avenue or alley.
SEc. 7. The mayor and city council shall have power, by ordinance,
to direct the manner in which any property, real or personal, advertised for sale, or sold for taxes by authority of the corporation, may be
redeemed.
SEc. 8. The citizens of the city of Lecompton are hereby exempt
from working on any road beyond one mile from the limits of the city,
or from paying any tax to procure labor therefor, or for any county
purposes; and the city council shall, by ordinance, open and keep in
good travelling repair all public roads which shall be deemed necessary
for the public convenience within the said one mile.
SEc. 9. The mayor and city council shall have power to require
every able-bodied male inhabitant, between the age of twenty-one and
fifty years, to labor or work at least two days in every year on the
streets, lanes or avenues within the city, or roads leading into said
city, within the mile aforesaid) under such rules and regulations as
they may by ordinance prescribe.
SEc. 10. It shall be the duty of the board of trustees of the pn·sent
town of Lecompton to appoint dficers for conducting an election, and
carrying into effect the foregoing charter.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXIV.
An Act to incorporate the Cent7·al Railroad Company.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Names of corporators; style.
§ 11. Judge to appoint commissioners; duPowers of the company.
ties.
May have right of way, &c.
12. Party aggrieved ma.y appeal.
Lands granted to company.
13. When company may occupy, &c.
Capital stock of corporation.
14. Punishment for obstructions, &c.
Corporate powers ; how vested.
15. Map of road to be made.
Powers of president and directors.
16. Company authorized to organize; when.
May make by-laws, &c.
17. City or county may take stock.
May hold and convey lands.
18. Subscriptions may be made in lands.
WheR right of way cannot be pur19. Company may issue bonds, &c.
chased, to make application.
20. When to commence operations.
21. Powers of the company .

Be it enacted by governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That John Calhoun, John Duff, Alexander Slearne, T.
J. Carter, AlbertS. White, A. Boody, S. A. L ecompte, S.D. Pitcher
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and Lewis M. Rees, with such other persons as may associate witb.
them for that purpose, are hereby incorporated a body politic and corporate by the name of the ''Kansas Central Railroad Company,'' and
under that name and style shall be capable of suing and being sued)
impleading and being impleaded, defending and being defended against,
in law and equity, in all courts and places; may make and use a common seal, and alter or renew the same; be capable of contracting and
being contracted with, and are hereby invested with all the powers,
privileges, immunities and franchises, and of acquiring by purchase
or otherwise, and of holding and conveying real and personal estate
which may be needful to carry into effect fully the purposes and objects
of this act.
SEc. 2. The said company is hereby authorized and empowered to
survey, locate, construct, complete, alter, maintain and operate a railroad, with one or more tracks, from any point on t.he Missouri river to
any point on the western boundary of Kansas Territory, with a branch
to the northern boundary of said Territory to a point or place where
the Nebraska City and Marysville railroad shall cross the line dividing
the Territories of Kansas and Nebraska.
SEc. 3. The said company are hereby authorized, and shall have the
right of way upon, and may appropriate to its sole use and control,
for the purposes contemplated herein, land not exceeding one hundred
feet in width, through its entire length, upon such route as may be
determined; and for the purposes of depots, side tracks, cuttings and
embankments) for building engine houses and shops, or wood and water
stations, may take more land, earth or material, as may be necessary
for the construction or completion, operation, preserving and maintttining said road.
SEc. 4. All such lands, materials, and privileges belonging to this
Territory, or State hereafter, are hereby granted to such railroad for
the purposes named in the previous section ; and may construct said
road on or across other railroads, common roads, rivers, or streams
which it may intersect; but said company shall restore said railroad,
common road, river, or stream thus intersected, in sufficient 1nanner
not to materially impair its usefulness.
SEc. 5. The capital stock of said corporation shall be one million
of dollars, which may be increased from time to time to any sum not
exceeding the amount expended on account of said road, divided into
shares of one hundred dollars each, which shall be deemed personal
property, issued and transferred as may be ordered by the directors or
]a ws of said company.
SEc. 6. All the corporate powers of said company shall be vested in
and exercised by a board of directors, and such officers and agents as
they may appoint. The board of directors shall consist of thirteen
persons, stockholders, at least three of whom shall be residents of
Kansas, who shall be chosen annually by the stockholders, each share
having one vote by person or proxy, and continue in office until their
successors are elected and qualified. Vacancy in the board may be
filled by a vote of two-thirds of the remaining directors.
SEc. 7. The president and directors for the time being are hereby
empowered, or their officers or agents, to execute all the powers herein
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granted for the purpose of surveying, locating, constructing, and
operating said railroad and branches, and for transportation of
persons, goods, and merchandise: and authority of contract and
management of the affairs, as may be necessary, to carry into effect
the intent of this act.
SEc. 8. The said company shall have power to make, ordain, and
establish such by-laws, rules, and regulations, deemed expedient for
the objects and interests of the company: PTovided, They be not
inconsistent with the laws of the United States or of this Territory.
They shall have power to establish such rates for transportation and
collect the same, and matters and things respecting the use of said
road, the transportation of persons or property, as may be necessary.
SEc. 9. It may be lawful for said railroad company, their agent or
engineer, for the purpose of exploring, surveying, or locating said
road, to enter upon any land, doing no unnecessary damage, without
the consent of the owner ; and may acquire by release, donation, or
otherwise, any lands, and may hold the same or convey to others, or
use the same in any manner deemed for the interest of said company.
SEc. 10. If said company cannot obtain the right of way by purchase
or otherwise, if the owners refuse to agree upon terms, or where the
owner is unknown, non-resident, idiot, or under age, either party
may make application to the judge of the district court where the
lands are situated, upon notice posted ten days in some public place,
asking the appointment of commissioners to appraise the damage to
the lands required for the purpose of the road.
SEc. 11. Upon such application being made to such judge, he shall
appoint three disinterested persons to act as commissioners for the
appraisal of all such damages, taking into consideration the advantages as well as any injury to the parties interested in such lands.
Said commissioners shall, by public notice, appoint a tjme and place,
and may adjourn) if necessary, for hearing the parties, and proceed
to examine the lands, ascertain and determine the damages, if any,
and under oath impartially and justly to appraise the lands necessary
for the use of said company, and faithfully perform the duty to the
best of their judgment and ability. They, or a majority of them,
shall make up and sign the awards to the parties, embracing a description of the lands and amount of damages to each, and make a return
of their doings to the judge of the district court. The commissioners
making such appraisal shall be entitled to pay for their services
three dollars per clay and ordinary travelling expenses, which shall
be paid by said company.
SEc. 12. If either party feel aggrieved by such appraisal or award,
he may appeal within twenty days after such award is made known,
by giving notice to that effect to the opposite party ; otherwise both
parties shall be bound by the award, and the amount shall be paid
upon application of the 11ersons entitled to receive the same. In case
of appeal, a bond shall be filed for the costs in court, to be paid by
the party who shall be entitled to pay the same, as determined by the
court aforesaid.
SEc. 13. In case of appeal or a disagreement in regard to the
damages, the railroad company may occupy, for the purpose of con-
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struction of the road, by giving satisfactory security to the judge of
said court for the ultimate payment of the damages so determined.
SEc. 14. If any person shall carelessly, wilfully, or maliciously
hinder, delay, or obstruct the workmen or the passage of trains, or
shall place any obstruction on the track, or in any manner injure or
destroy any tools, cars, or other property of said railroad, or pertaining to it, or aid or abet any person in commission of such trespass, all
such persons shall forfeit and pay said company, agents, and servants,
treble the damages, as shall be proven by any court, and shall be
liable to indictment and imprisonment for a term not exceeding five
years, in the discretion of the court who shall try the same.
SEc. 15. Said corporation shall, within reasonable time after said
road or branches are definitely located, cause a map and profile to be
made of the route of said road, and file the same in the office of the
secretary of the Territory.
SEc. 16. When fifty thousand dollars shall have been subscribed to
the capital stock and ten per centum actually paid to the grantees
herein named, and a certificate from a majority of them, duly authenticated, filed in the office of the secretary of the Territory, they are
authorized to organize the company and open books for further subscriptions, requiring payments or instalments from time to time; and
in case of refusal or neglect on the part of stockholders to make payment as required, the shares of such delinquents may, after thirty
days' public notice, be sold at auction, and the surplus, if any, deducting payments and interest, to be paid to such stockholder.
SEc. 17. When the citizens of any county or city of this Territory
are desirous of subscribing to the stock of said company, the citizens
of such city or county are authorized to purchase, subscribe or hold
shares not exceeding one hundred thousand dollars in amount, as
shall be determined by the county court or common council, making
such subscription in all respects as stock owned by individuals; and
such railroad company may dispose of bonds issued for such stock by
said county or council upon such terms as may be necessary.
SEc. 18. Subscriptions to the stock of said company may be made
in land in the same manner as in cash, and said company are hereby
a,uthorized to hold, purchase and convey the same as they may deem
for their interest.
SEc. 19. The company ~re hereby authorized to issue bonds upon
their roads, or hold and sell the same in such amounts, upon such
terms above or below par, and at such rates of interest as may be determined, which shall be binding upon the parties interested.
SEc. 20. The railroad company 1nay commence the construction of
the whole or of any section of the road herein granted not less than
fifty miles in extent.
SEc. 21. This company shall have the power to make such contracts
and arrangements with other railroads which connect with or intersect the same as may be mutually agreed upon by the parties for bearing or running their roads, or any part thereof, in connexion with
roads in other States) and shall be empowered to consolidate their
property stock with each other; such consolidation to take place
whenever such companies shall respectively agree upon the terms and
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conditions, and shall have all the powers, privileges and liabilities
that they may have by their separate charters, by filing a copv of
such articles of consolidation in the office of the secretary of this
Territory.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXV.

An Act to incorporate the South Kansas Railroad Company.
1. Capital stock of the company.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Names of corporators.
Election for directors.
Election, when to be held.
Powers of directors; quorum.
Capital stock to be paid in.
Powers of the company.
May take relinquishments.
When right of way is refused.
Report and plat to be filed.
May build along county roads; when.

§ 12. To commence road within nine years.
13.
14.
15.
16
17.
18.
19.
20.
21.
22.

Dividends to be made.
Counties may take stock.
Exhibit of affairs to be made.
Plat of road to be filed.
Record of expense, &c., to be kept.
Of members.
Of obstructions ; punishllJent.
Operations confined to general business.
Stock considered personal property.
Power to hold lands, &c.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. A company is hereby incorporated, called the South
Kansas Railroad Company, the capital stock of which shall be three
millions of dollars, to be divided into shares of fifty dollars each; the
holders of which, their successors and assigns, shall constitute a body
corporate and politic, and by the name aforesaid shall have continual
succession, may sue and be sued, plead and be impleaded, defend and
be defended against; and may make and use a common seal, and
change or alter the same; and shall be able in law or equity to make
contracts; may take, hold, use, possess and enjoy the fee simple or
other title in and to any real estate necessary for the purpose of constructing and keeping in repair said road, and may sell, convey,
pledge, mortgage or dispose of the same; may make by-laws, rules
and regulations proper and necessary for carrying into effect the provisions of this act, not repugnant to the Constitution or laws of the
United States or of this Territory, and shall have the usual and necessary powers of companies for such purposes.
SEc. 2. Andrew J. Dorn, William J. Godfroy, James M. Linn,
Hir. T. Wilson, Joseph C. Anderson, Samuel A. Williams, Wiley
Patterson, Alfred Hornbeck, R. G. Roberts, William J. Barns) Carter J'\1itchel, John W. Denton, John Guthrey, James· S. Barbee,
Charles Passmore, John Hamilton, William Barbee, and John B.
Smith, or any nine of them, shall constitute the first board of directors
under this act, and shall hold their offices until their successors shall
be qualified; they shall, within ten years from the date of the passage of this act, meet at such time and place as shall be designated
by any three of them, and organize as a board of directors; when
organized, they shall cause books to be opened, for the subscription of
the capital stock of said company, at such time and place as they may
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designate, under the supervision of such persons as they may appoint,
and may continue them open so long as they may deem proper, and
may reopen such books when necessary, until the whole shall be
subscribed.
SEc. 3. So soon as fifteen hundred shares shall be subscribed) the
directors shall cause an election to be held for nine directors, at such
time and place as they may appoint, and give notice of the same in
two or more public newspapers.
SEc. 4. An election for nine directors shall be held on the first
Monday in April in each year, and, if not held on that day, an election may be held at any other time that the directors shall designate;
the election shall be held under the supervision of one or more of the
stockholders, and the persons receiving the highest number of votes
shall be elected, and shall continue in office until their successors be
qualified; every stockholder shall be entitled to one vote for each
share held by him, and he may vote by proxy; soon after ther election the directors shall meet and elect one of their number president,
who shall hold his office for the term for which he was elected director, and until his ~uccessor shall be qualified.
SEc. 5. The directors shall appoint agents, clerks, engineers, superintendents, and other officers and servants for said company; shall
keep a journal of their proceedings; shall cause correct books and
accounts to be kept; they may determine by law what number of
directors shall constitute a quorum, may appoint committees, and fill
all vacancies in any office under said company; they shall fix the
salaries of the president and the officers and agents; they may take
security from their officers and agents, and may adopt such measures
and do such acts as will be best calculated to promote the prosperity
and usefulness of said company.
SEc. 6. The directors shall make and advertise calls for the payment of the capital stuck at such times and in such manner as they
may deem proper; and if any stockholder shall fail to pay any such
requisition within ten days after the time appointed, the said company
may recover the same with interest, and no delinquent stockholder
shall vote in said company.
SEc. 7. Said company shall have full power to survey, mark, locate,
and construct a railroad from the Missouri State line, due west of the
city of Springfield, in the State of Missouri; from thence taking the
most practicable route so as to extend the southern branch of the
Pacific railroad, in the direction of California, to the western line of
Kansas Territory, and for that purpose may hold a strip of land not
exceeding one hundred feet in width, with as many set of tracks as
the said president and directory may deem necessary: Provided, That
in passing hills or valleys the said company are authorized to extend
said width in order to effect said object, and may also hold sufficient
land for the erection of depots, warehouses, and water stations, and
may extend branch railroads to any point in any of the counties
through which said road may be located.
SEc. 8. Said company may take voluntary relinquishments of the
right of way for said road and the necessary depots and water stations;
and if the land through which said road shall pass, shall belong to
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minors, in whole or in part, the guardian or curator of such minor
shall have power to convey to said company so much of the land as
may be necessary for the purpose aforesaid, on fair, equitable terms,
but any such conveyance by guardian shall be subject to the approval
or rejection of the probate or county court in which such guardianship is pending.
SEc. 9. If any owner of any tract of land through which such railroad shall pass shall refuse to relinquish the right of way for said
road to said company, or if the owners be infants or persons of unsound mind, or non-residents of this Territory, the facts of the case
shall be specifically stated to the judge of the circuit or district court of
the county in which such lands are situated, and said judge shall
appoint three disinterested citizens of the county to view said lands,
who shall take into consideration the value of the lands, and the advantages and disadvantages of the road to the same, and shall report
under oath what damages will be due to said land or any improvenlents thereon, stating the amount of damages assessed, and shall
return a plat of the land thus condemned; notice of such application
to such judge shall be given to the owner of such land five days
before the making of the application, if such owner reside in this
Territory, or to his guardian; and if such owner be a non-resident of
this Territory, he may be served with actual notice, or by an advertisement for four weeks in some public newspaper.
SEc. 10. The persons appointed to view and value such land shall
file their report and plat in the office of the clerk of the circuit or district court (before whom the same may have been brought) of the
county in which the land, or a part thereof, is situated, and, if no
• valid objection be made to said report, the court shall enter judgment
in favor of such owner against such company for the amount of damages assessed, and shall make an order vesting in said company the fee
simple title of the land in such plat and report described. Objections
to such report must be filed in ten days after the same shall be filed,
which objections shall be examined by said judge, in term time or vacation, and he may hear testimony and by judgment confirm said
report, or may set the same aside and appoint three other viewers,
who shall proceed in the same manner and make their report until a
report is confirmed: Provided, in order that the progress of the work
may not be impeded, that after said reviewers have filed their report
and plat in the office as aforesaid, the company, after having made a
tender of the amount of damages to the person or persons, or made a
deposit of the amount of damages so assessed with the clerk of the
circuit court or district court in which the case may be pending, shall
be authorized to proceed in the construction of the work as fully as
though no disagreement had arisen. In all such cases, the court shall
adjudge the costs of the proceedings according to equity, and the court
shall have power to make sueh orders and take such other steps as
will promote the ends of justice between the owners of such lands and
said company.
SEc. 11. Said company may build said road along or across any territorial or county road, or street, or wharf, of any town or city, and
over any stream or highway; but whenever said road shall cross any
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territorial or county road, said company shall keep good and sufficient causeways, or other adequate facilities, for crossing the same;
and the said railroad shall be so constructed as not to prevent the
public from using any road, street, or highway, along which it may
pass; and when said railroad shall be built across any navigable
stream, said company shall construct a draw-bridge, so that in no case
shall the free navigation of such stream be obstructed. vVhen any
person shall own land on both sides of said road, said company, when
required so to do, shall make and keep in good repair one causeway
or other adequate means of crossing the same.
SEc. 12. Said company shall commence the construction of said road
within nine (9) years after the passage of this act, and shall complete
the same within twenty years thereafter; and said company shall
have general power to use, manage, control, and enjoy said road; shall
determine what kind of carriages shall be used thereon, and by whom
and in what manner; and shall determine the terms, conditions, and
manner in which merchandise, property, and passengers shall be
transferred and transported; and shall have power to construct and
keep such turn-outs, gates, bridges, toll-houses, depots, warehouses,
causeways, and other buildings, machinery, and fixtures, as may be
necessary. Said company may receive such tolls and freights as may
be determined upon by the directors ; and shall keep posted up estimates of rates of toll and freight to be charged.
SEc. 13. Dividends of the profits of sai<l company shall be made
annually, or oftener, if necessary ; but the directors may reserve or
set apart a portion of the profits as a contingent fund to meet expenses
and losses.
SEc. 14. It shall be lawful for the county tribunal of any county in
which any part of the route of said railroad may be to subscribe to
the stock of said company, and it may invest its funds in the stock of
said company, and issue the bonds of such county to raise funds to pay
the stock thus subscribed, and to take proper steps to protect the interests and credit of the county. Such county court may appoint an
agent to represent the county, vote for it, and receive its dividends;
and any incorporated city, town, or incorporated company may subscribe to the stock to said railroad company, and appoint an agent to
represent its interests, give its vote, and receive its dividends, and
may take proper steps to govern and protect the interests of such city,
town, or corporations.
SEc. 15. At any annual meeting of said company, the directors shall
make to the stockholders an exhibit of the affairs and condition of the
company; one-tenth part in interest of all the stockholders may call
a meeting by giving four weeks' notice in two newspapers of general
circulation.
SEc. 16. When said road shall be completed the company shall file
a plat thereof in the office of the secretary of this Territory, and the
legislature may, at any time, require a statement from the company
as to the progress of the work, the amount of business and the receipts
of the company, and the books and accounts of said company, at any
time, may be investigated by a committee appointed by the general
assembly.
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SEc. 17. Said company shall keep a fair record of the whole expense
of constructing said road ; and at the end of fifty years the Territory
or State shall be at liberty to purchase said road by paying to said
company the amount it shall be Yalued at by persons to be mutually
chosen by the Territory or State and by said company; but two years'
notice shall be given to said company of the intention of the Territory
or State to purchase said railroad.
SEc. 18. When any person shall cease to be a stockholder he shall
cease to be a member of said company.
SEc. 19. If any person shall wilfully injure, obstruct or destroy Haid
railroad, or shall break, destroy or deface any work, edifice, or other
fixture or improvement belonging to said company, he shall be considered guilty of a criminal offence, and shall be punished in such
manner as shall be prescribed by law, and shall also be liable to said
company for all damages by it sustained.
SEc. 20. The operations of said company shall be confined to the
general business of locating, constructing, making and using said
railroad, and the acts necessary or proper to carry the same into complete and successful operation.
SEc. 21. The stock of said company shall be considered personal
property, and shall be assignable and transferable according to such
rules and instructions as the board of directors shall, from time to
time, make and establish; subject, however, to the laws of this Territory, as the same exists, or may be changed hereafter ejther as a
Territory or State. In case that it shall happen at any time that an
election of directors should not be made on any day on which, pursuant to this act) or any regulations of said company, it ought to have
been made, the said corporation shall not for that cause be deemed to
be dissolved; but it shall and may be lawful on any other day to make
and hold an election of directors, in such manner as shall be regulated
by the by-laws and ordinances of the company.
SEc. 22. Said company shall have power to receive and hold lands,
gifts, grants and donations of lands, money or bonds, in any quantity
from this Territory, (or State as may be,) or the United States; and may
sell, convey, pledge, mortgage, or otherwise dispose of said lands,
money or bonds, or any part thereof, and apply the proceeds of the
same to the construction of said railroad.
This act to take effect and be in force from and after its passage.
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CHAPTER LXXXVI.
An Act to incmporate the Leavenworth, Pawnee and Western Railroad
Company.
1. Name and style of the company; capi- § 12. Dividends of profits shall be declared,
tal stock, &c.
'
when.
2. Board of directors.
13. Directors shall make annual exhibits of
3. Directors shall cause an election to be
affairs.
held.
14. Plat of road to be filed with the secre4. Election for nine directors.
tary ef 'I:erritory.
5. Directors shall appoint agents, clerk, &c.
15. County coul'ts may subscribe for stock.
16. Company shall keep record of expense.
6. Shall advertise call for payments.
7. Company's power to survey road.
17. When a person ceases to be a stockholrlcr he ceases to be a member.
8. Voluntary relinquishment of rights by
company.
18. Penalty for destroying road.
19. Operations of company shall be con9. Persons appointed to view and value
lands, shall report.
fined, &c.
20. Stock of said company shall be personal
10. Comr any to build road over the public
lands.
propertv.
11. Company shall commence the construc21. Shall hav"e power to hold and convey
tion of said road.
lands, &c.

Be it enacted by the governor and legislative assembly of the Territ'Yf'Y
of Kansas, as follows:
SECTION 1. A company is hereby incorporated, called the Leavenworth, Pawnee and vVestern Railroad Company, the capital stock of
which shall be five n1illions of dollars, to be divided into shares of fifty
dollars each; the holders of which, their successors and assigns, shall
constitute a body corporate and politic, and by the name aforesaid
shall have continual succession, may sue and be sued, plead and be
impleaded, defend and be defended against, and may make and use a
common seal and change and alter the same at pleasure, and shall be
able in law and equity to make contracts; may take, hold, use, possess and enjoy the fee simple or other title in and to any real estate
necessary to carry out the provisions of this act and no more, and may
sell, convey, pledge, mortgage or dispose of the same; may make bylaws, rules and regulations proper and necessary for carrying into
effect the provisions of this act, not repugnant to the Constitution or
laws of the U nitecl States or of this Territory, and shall have the usual
and necessary powers of companies for such purposes.
SEc. 2. W. H. Russell, J. l'\farion Alexander, S. D. Lecompte,
Amos Rees, James Davies, .W. F. Dyer) Robert Wilson, James Findlay, E. S. \Vilhoit) Edward H. Dennis, C. H. Grover, Wilburn Christison, l'\L P. Rively, Charles Hays and Cornelius M. Burgess, or any
five of them, shall constitute the first board of directors under this
act, and shall hold their office until their successors shall be qualified;
they shall, within five years from the date of the passage of this act,
meet at such time and place as shall be designated by any three of
them, and organize as a board of directors; and when organized they
shall cause books to be opened for subscription to the capital stock of
the said company, at such time and place as they may designate, under the supervision of such persons as they may appoint, and may
continue them open so long as they may deem proper, and may re-
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open such books when necessary until the whole stock shall be subscribed.
SEc. 3. So soon as three thousand shares shall be subscribed, the
directors shall cause an election to be held for nine directors, at such
time and place as they may appoint, and give notice of the same in
two or more public newspapers.
SEc. 4. An election for nine directors shall be held on the first
1\Ion<lay in April in each year, and, if not held on that day, an election may be held at any other time that the <lirectors shall designate;
the election shall be held under the supervision of three or more stockholders, and the persons receiving the highest number of votes shall
be elected, and shall continue in office until their successors be qualified; every stockholder shall be entitled to one vote for each share
held by him, and he may vote by proxy; soon after the election, the
directors shall meet and elect one of their number as president, who
shall hold his office for the term for which he was elected director, and
until his successor shall be qualified.
SEc. 5. rrhe directors shall appoint agents, clerks, engineers, superintendents, and other officers and servants for said company, and shall
keep a journal of their proceedings, and shall cause correct books and
accounts to be kept; they may determine by law what number of directors shall constitute a quorum, may appoint committees, and fill
all vacancies in any office under said company; they shall fix the salaries of the preAident, and the officers and agents; they may take security of their officers and agents, and may adopt such measures and
<lo such acts as will be best calculated to promote the prosperity and
usefulness of said company.
SEc. 6. The directors shall make and advertise calls for the payment
of the capital stock at such times and in such manner as they may
deem proper, and if any stockholder shall fail to pay any such requisitions within ten days after the time appointed, the said company
shall recover the same with interest, and, if not collected, may direct
the stock forfeited and sell the same, and no delinquent stockholder
shall vote in said company.
SEc. 7. Said company shall have full power to survey, work, locate,
and construct a railroad from the west bank of the Mi8souri river, in
the town of Leavenworth, in this Territory; and from thence west to
the town of Pawnee) or to some point feasible, and near to the government reservation for Fort Riley, with the privilege of extending the
same to the western boundary of the Territory, and for that purpose
may hold a strip of land, not exceeding one hundred feet in width,
with as many set of tracks as the said president and directors may
deem necessary : Provided, that in passing hills or valleys the said
company are authorized to extend said width in order to effect said
object, and may also hold sufficient land for the erection of depots,
warehouses, and water stations, and may extend branch railroads to
any point in any of the counties through which the said road may be
located; and said company shall have power to construct a branch
road from any point in the main track of said road to the town of
Kickapoo, on the Missouri river; no discrimination shall be made between the main trunk of said railroad and the branches connecting
Ex. D oc. 23- -49
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SEc. 8. Said company shall take voluntary relinquishments of the
Tight 0f way for said road, and the necessary depots and wateT stations; and if the land through which said road shall pass shall belong
to minors, in whole or in part, the guardian or curator of such minor
shall have to convey to said company so much of the land as may be
necessary for the purposeR aforesaid, on fair and equitable terms, but
every such relinquishment shall be subject to the approval or rejection
of the probate or other court in which such guardianship is pending.
If any owner of any tract of land through which said railroad shall pas ~
shall refuse to relinquish his right of way for said railroad to said
company, or the necessary land for depots, engine or wood houses,
:water stations, stopping stages, or turnouts, or if tho owners be infants or persons of unsound mind, or non-residents of the Territory,
the fiwts of the case shall be specially stated to the judge of the district court of the county, or presiding judge of the court of common
pleas of the county, as tho case may be, in which such lands are situ.ated, and said judge shall appoint three disinterested citizens of the
county in which such lands are situated to view said lands, who shall
take into consideration the value of the land and the advantages and
disadvantages of the road to the san1.e, and shall report, under oath,
what damages will be due to said lands, or any improvements thereon,
-stating the amount of damages assessed, and shall return a plat of the
land thus condemned; notice of such application to such judge shall
be given to the owner of such land five days before the making of the
.application, if such C'iYner reside in this Territory, or to his guardian;
.and if such owner be a non-resident of this Territory, he may be served
with actual notice, or by an advertisement for four weeks in some
·~public newspaper.
SEc. 9. The persons appointed to view and value such lands shall
.file their report and plat in the office of the clerk of the district court
.or court of common pleas, as the case may be, of tho county in which
the land or a part thereof is situated; and if no valid objections be
made to said report, the court shall enter judgment in favor of such
owner, against such company, for the amount of damages assessed,
and shall make an order vesting in said company, in fee simple, title
of the land in such plat and report described. Objections to such report must be filed within ten days; after the san1.e shall have been filed,
said objections shall be examinecl by l:laicl judge, in term time or vacation, and he may hear testimony and by judgment confirm said report
or he may set the same aside and appoint three other viewers, who
shall proceed in the same manner and make a report until a report is
confirmed: Provided, in order that the progress of the work may not
be impeded, that after said owners have filed their report and plat in
the office aforesaid) the company after having made a tender of the
amount of damages to the person or pen;ons entitled to the same, or
made a deposit of the amount with the clerk of the court in which the
case may be pending, shall be authorized to proceed in tho construction
of the work as fully as though no disagreement had arjsen. In all
such cases, the court shall adjudge the costs of the proceedings accord1
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ing to equity, and the court shall have power to make such orders and
take such other steps as will promote the ends of justice between the
owners of such lands and the said company, and the said viewers shall
be entitled to the same fees as are allowed to commissioners in partition unuer the statute.
SEc. 10. Said company may build said road along or across any
public road, or street, or wall of any town or city, and over any stream
or highway; but whenever said road shall cross any public road, said
company shall keep good and sufficient causeways, or other adequate
facilities for crossing the same ; and said road shall not be so constructed as to prevent the public from using any road, street, or highway, along or across which it may pass; and when said railroad shall
be built across any navigable stream, said company shall erect a
bridge sufficiently high on which to cross, or shall construct a drawbridge, so that in no case shall the free navigation of such stream be
obstructed. When any person shall own lands on both sides of said
road, said company, when required so to do, shall make and keep in
good repair one causeway, or other adequate means of crossing the
same . .
SEc. 11. Said company shall commence the construction of said road
within :five years, and shall complete the same within twelve years
thereafter; and said company shall have general power to use, manage,
control, and enjoy said road; shall determine what kind of carriages
shall be used thereon, and by whom and in what manner; and shall
determine the terms, condition, and manner in which merchandise,
property, and passengers shall be transported; and shall have power
to construct and keep such turnouts, gates, culverts, toll-houses, depots,
warehouses, causeways, and other buildings, machinery and :fixtures,
as may be necessary. Said company may receive such tolls and freights
as may be determined upon by the directors, and shall keep posted up
in their depots estimates of the rates of tolls and freights charged.
SEc. 12. Dividends of so much of the profits of said company as
shall appear advisable to the directors shall be declared semi-annually,
and be paicl to the stockholders or their legal representatives, on application at the office of said company, at any time after the expiration
of ten days from the time of declaring the same ; but the dividends
shall in no case exceed the amount of the nett profits actually acquired
by the company, so that the capital stock shall never be impaired
thereby; and if the said directors shall make any dividend which shall
impair the capital stock of the company, the directors consenting
thereto shall be liable, in their individual capacities, to the company
for the amount of capital stock so divided, and each director present
when such dividend shall be declared shall be considered as consenting
thereto, unless he immediately enter his protest on the m_i.nutes of the
board, and give public notice to the stockholders of the declaring of
such dividends.
SEc. 13. At every annual meeting of said company, the directors
shall make to the stockholders an exhibit of the affairs and condition
of the company; one-tenth part in interest of all the stockholders may
call a meeting by giving four weeks' notice in two public newspapers.
SEc. 14. ""\Vhen said road shall be completed, the company shall file

772

INCORPORATIONS.

a plat thereof in the office of the secretary of the Territory, or of the
State or States, as the case may be, and the legislature may at any
time require a statement from the company as to the progress of the
work, the amount of business, and the receipts of the company; and
the books and accounts of said company may at any time be investigated by a committee appointed by the general assembly; and the said
corporation shall make an annual report to the secretary of the Territory, or of the State or States, as the case may be) of the operations
of the year ending on the first day of December, which report shall
be verified by the oaths of the treasurer and acting superintendent
of operations, and filed in the office of the secretary of the ~rerritory,
or of the State or States, as the case may be, by the third Monday in
December, in each year, and. shall state, first, the capital stock and
the amount actually paid in ; second, the amount expended for the
purchase of land for the construction of the road, for buildings, and
for engines and cars, respectively; third, the amount and nature of its
indebtednesA, and the amount due the corporation; fourth, the amount
received for the transportation of passengers) of mails, of property,
and from all other sources; fifth, the amount of freight (specifying the
11uantity in tons) of the products of the forest, of animals, of vegetable food, other agricultural products, manufactures, merchandise, and
other articles ; sixth, the amount paid out for repairs ; seventh, the
number and amount of dividends, and when made; eighth, the number
of engine houses and shops, of engines and cars, and their character;
ninth, the number of miles run by passenger, freight, and other trains,
respectively ; tenth, the number of men employed, and their occupations; ele_venth, the number of persons injured, in life or limb, and the
cause of such injuries; twelfth, whether any accidentf:3 have arisen from
carelessness or negligence of any person in the employment of the
corporation, and whether such person is retained in the service of the
corporation.
SEc. 15. It shall be lawful for the county court of any county in
which any part of the route of said railroad may be) to subscribe to
the stock of said company; and it may invest its funds in the stock
of said company and issue the bonds of such county to raise funds
to pay the stock thus subscribed, and to take proper steps to protect
the interests and credit of the county. Such county court may appoint
an agent to represent the county, vote for it, and receive its dividends;
and any incorporated city, town or incorporated company may subscribe to the stock of said company, and appoint an agent to represent
its interests, give its vote, and receive its dividends, and may take
proper steps to guard and protect the interests of such city, town or
corporation.
SEc. 16. Said company shall keep a fair record of the whole expense
of constructing said road, and at the end of :fifty years the State or
States through which the said road shall 11ass shall be at liberty to purchase said road by paying to said company the amount at which it
shall be valued at by persons to be mutually chosen by the State and
by the said company ; but two years' notice shall be given to said
company of the intention of the State to purchase said railroad.
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SEc. 17. vVhen any person ceases to be a stockholder he shall cease
to be a member of said company.
SEc. 18. If any person shall wilfully injure, obstruct or destroy
said railroad, or shall break, destroy or deface any \vork, edifice or
other fixture or improvement belonging to the said company, he shall
be considered guilty of a criminal offence, and shall be punished in
such manner as shall be prescribed by law; and shall also be liable to
said company for all damages by it sustained.
SEc. 19. The operations of said company shall be confined to the
general business of locating, constructing, making and using said railroad, and the acts necessary or proper to carry the same into complete
and successful operation.
SEc. 20. The stock of saiu company shall be considered personal
property, and shall be assignable and transferable according to such
rules and restrictions as the board of directors shall from time to time
make and establish, subject, however, to the laws of the Territory, or
any future State erected out of this Territory, as the same may be
made. In case that it shall happen, at any time, that an election of
directors should not be made on any day when, pursuant to this act
or any regulations of said company, it ought to have been made, the
said corporation shall not for that cause, be deemed dissolved ; but it
shall and may be lawful, on any other day, to make and hold an election of directors in such manner as shall be regulated by the by-laws
and ordinances of the company.
SEc. 21. Said company shall have power to receive and hold loans,
gifts, grants and donations of land, money or bonds, in any quantity,
from this Territory, or from any future State erected out of this Territory or the United StateR; and may sell, convey, pledge, mortgage
or otherwise dispose of said lands, moneys or bonds, or any part
thereof, and apply the proceeds of the same to the construction of said
railroad.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXVII.
An Act to incorporate the Lravenworth and Lecompton Rail1·oad Company.
].
2.
3.
4.
5.

6.
7.
.
9.
10.
11.
12.

Names of corporation; body corporate. § 13. To commence construction, when.
Names of the corporators and directors.
14. Dividends to be made.
Election, when to be held.
15. May use stones! gravel, &c., from other
Regular elections, when held.
lands, when.
May appoint agent>', clerks, &c.
16. May extend capital.
Make calls for payment of stock, &c.
17. Exhibit of affairs to be made.
Powers of the company.
18. Plat of road to be filed .
May take relinquishments.
J!l. Of members.
When right of way refused.
20. Of obstructions.
Report of viewers to be filed, &c.
21. Sections of corporation not to apply.
May build along territorial roads.
22. Not to construct for any other points;
May take stock in Lecompton Bridge
proviso.
Company.

Be it enacted by the governor and legislatire asr;embly of the Territory
of Kansas, as follows:
ECTION 1. That a company is hereby incorporated under the name

774

INCORPORATIONS.

and title of the "Leavenworth and Lecompton Railroad Company,"
the capital stock of which shall be three millions of dollars, to be
divided into shares of :fifty dollars each; the holders of which, their
successors and assigns, shall constitute and be a body corporate, in
law and in fact, by the name and style aforesaid, and by that name
shall have perpetual succession, may sue and be sued, plead and be
impleaded, dei<:md and be defended against, and may make and use a
common seal) and shall be able in law and equity to make contracts;
may have and hold, use and possess, and enjoy the fee simple or other
title in and to any real estate and lands, and may sell and dispose of
the same by grant) conveyance, put on interest, or otherwise dispose
of the same, as may be lawful; may make by-laws and regulations
proper for carrying into effect the provisions of this act, not repugnant
to the Constitution of tho Unite<l States or laws of this Territory; and
shall have the usual and necessary powers of companies for such
purposes; p?'ovided, lwu:eve?·) that the funds of said company shall
never be invested in the purchase of any land in this Territory, except
such as may be necessary for the construction of such road, its depots,
shops, and turn-outs, an<l in such as may be sold under judgments in
favor of said company.
SEc. 2. 'rhat Arit;tides Rodrigues) H. D. McMeekin, John:,A. Halderman, R. R. Rees, A. G. Boone, Daniel Woodson, Samuel D. Lecompte, William J. Martin, S. vV. Tunnel, Charles H. Grover, or a
majority of these, shall constitute the first board of directors undm·
this act, and shall hold their office until their successors are duly
elected and qualified; they shall meet at such time and place as shall
be designated by the director first named in this act, and organize
themselves into a board of directors, and, when organized, shall cause
books to be opened for the subscription of capital stock of said company, at such times and places as they designate, under the supervision of such person or persons as they may appoint, and continue them
open so long as they may deem necessary and proper, and may reopen
such books when necessary until the whole stock shall be subscribed.
SEc. 3. So soon as five hundred shares shall have been subscribed,
the directors shall cause an election to be held for the election of seven
directors, at such time and place as they may designate, having given
public notice thereof in at least four newspapers.
SEc. 4. An election of seven directors shall be held on the first
Monday ir.. :May in each year, and, if not held on that day, an election may be held at any other time tho directors may designate; the
election shall be held under the supervision of one or more stockholders, and the persons receiving the highest number of votes shall
be elected, and shall continue in office until their successors are duly
elected and qualified. Every stockholtler shall be entitled to one vote
for each share held by him, and he may vote by proxy. Soon after
their election, the diredors shall meet and elect one of their number
president, who shall hold his office for the term for which he was
elected director, and until his successor shall be qualified.
SEc. 5. The directors may appoint agents, clerks, engineers, superintendents, and other officers and servants for said company, and shall
keep a journal of their proceedings; shall cause correct books and accounts
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to be kept; they may determine by by-laws what number of directors
:hall constitute a quorum, and may appoint committees and fill vacancies in office under said company ; they may :fix tho salary of tho president anu officers and agents, but no director shall receive auy compensation for his services as such; they may take security from the
officers and agents, and may adopt such measures aud do such acts as
will be best calculated to promote the prosperity and usefulness of said
company.
SEc. 6. The directors shall make and advertise calls for the payment of the capital stock at such time and in such manner as they
may ueem proper ; and if any stockholder shall fail to pay any such
requisition within thirty days after tho time appointed, the said company may recover the same with interest, and, if not collected, may
declare the stock forfeited and may sell the same ; and no cleliuqucnt
;.;tockholder shall vote in saiu company.
SEc. 7. Said company shall have full power to survey, mark, locate,
and construct a railroad from the city of LeaYenworth to Lecompton,
and for that purpose may hold a strip of land not exceeding one hundred feet wide, and may also hold sufficient additional land for the
construction of depots, warehouses, water stations, and other houses
for the use of the company ; and may select such routes as may be
deemed most adYantageous, and may extend branch railroads to any
point in any of the counties through which such road shall pass.
SEc. 8. Said company may take voluntary relinquishments for the
right of ·way for said road, and the necessary depots, water-stations,.
&c., as above mentioned; and if the land through which the road
shall pass belongs to minors, in whole or in part, the guardian or
curator of said minor shall have power to convey to said company so
much of the lands as may be necessary for the accomplishment of the
purposes aforesaid, on fair and equitable terms; but every such conveyance by a guardian or curator shall be subject to the approval of
the court having probate jurisdiction in which said guardianship is
pending.
SEc. 9. If any owner of any tract of land through which said road
may pass refuset:~ to relinquish the right of way for said road to said
company, or if the owners be infants or persons of unsound mind, or
non-residents of the Territory, the facts of the case shall he specifically
stated to the judge of the district or probate court of tho county in
which such lands are situated, and tho judge shall appoint three disinterested citizens of the county to view said lands, who shall take
into consideration the value of the lands, and the advantages and disadvantages of the road to the same; and shall report, under oath,
what damages will be done to said land or any improvement thereon,
stating the amount of the damages assessed, and shall return a plat of
the land tlms condemned. Notice of such application to the judge
shall be given to the owner of such land :five days before making such
application, if such owner reside in the Territory, or to his guardian;
if such owner be a non-resident of this Territory, he mn.y be served
with actual notice , or by an advertisement for four weeks in some
newspaper.
SEc. 10. The persons appointed to view aucl value such landR shall
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file their report in the office of the clerk of the district or probate court
of the county in which the land or part thereof is situated, and, if no
valid objection be made to said report, the court shall enter judgment
against said company for the amount of damages so assessed, and shall
make an order vesting in said company the fee simple title of the land
in such plat and report described. Objections to such report must be
filed within ten days after the same shall be filed, which objections
shall be examined by said judge in term or vacation, and he may hear
testimony and by judgment confirm said report, or may set aside the
same and appoint three other viewers, who shall proceed in the same
manner, and make their report :until their report shall be confirmed.
In all such cases, the court shall adjudge the costs of the proceedings
to the equity of the case, and the said court shall have power to make
such orders and take such other steps as will promote the ends of justice between the owner of said land and said company.
SEc. 11. Said company may build saiu road along or across any
territorial or county road, or the streets or wharves of any town or
city, ar1d over any stream or highway; but whenever said railroad
shall cross any territorial or county road, said company shall keep
good and sufficient causeways or other adequate facilities for crossing
the same, and said railroad shall not be so constructed as to prevent
the public from using any road) street, or highway along or across
which it may pass; and when said railroad shall be built across any
navigable stream, said company shall erect a bridge sufficiently high
on which to cross, or shall construct a draw-bridge, so that in no case
shall the free navigation of such stream be obstructed.
SEc. 12. Said company shall have the privilege to take stock in the
Lecompton Bridge Company, and unite with the said company to construct a railroad and carriage bridge at the town of Lecompton.
SEc. 13. Said companv shall commence the construction of said road
within five years, and shall complete the same within ten years thereafter; and said company shall have general and exclusive power to
use, manage, control, and enjoy said railroad; shall determine what
kind of carriage shall be used thereon, and by whom and in what
manner ; and shall determine the terms and conditions and n1anner
in which merchandise, property, and passengers shall be transported
thereon; and shall have power to construct and keep such turnouts,
gates, bridges, culverts, toll-houses, depots, warehouses, causeways,
and other buildings, machinery and fixtures, as may be necessary;
the company may receive such tolls and freights as may be determined
on by the directors, and shall keep posted up statements of the rates
of toll and freights to be charged.
SEc. 14. Dividends of the profits of the company shall be made annually, or oftener if necessary ; but the directors may reserve or set
apart a portion of the profits as a contingent fund to meet expenditures, losses, and for other purposes.
SEc. 15. If said company shall require for the construction or repair
of said road any stone, gravel, or other materials from the land of any
person adjoining to or near said road, and cannot contract for the
same with the owner thereof, said company may proceed to take possession of and use the same, and have the property assessed according
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to sections nine and ten of this act ; and in ra1smg money for the
completion of said road or branches, set forth in this act of incorporation, the company shall have the privilege of issuing its bonds in
sums of not less than one hundred dollars) redeemable at any time
after five years from their date, bearing interest at the rate of not
more than fifteen per cent. per annum.
SEc. 16. Said company shall have power to extend their capital,
receive and hold loans, gifts, grants, and donations of lands, money,
or bonds, in any quantity, from this Territory or the United States,
and may sell, convey, pledge, mortgage, or otherwise dispose of said
lands, or any part thereof, and apply the proceeds to the construction
of said road and branches, and the benefit of said company.
HEc. 17. At eYery annual meeting of said company the director,
shall make to the stockholders an exhibit of the affairs and condition
of the company; one-seventh in interest of all the stockholders may
call a meeting by giving four weeks' notice in one newspaper printed
in the Territory, one at the seat of government, and one in the city
of St. Louis, Missouri.
SEc. 18. V\Then said road shall be completed, the company shall file
a plat thereof in the office of tho secretary of the Territory, and the
legislature may at any time require a statement from the company a
to progress of the work, the amount of business and the receipts of the
company.
SEc. 19. When any person shall cease to be a stockholder he shall
cease to be a member of said company.
SEc. 20. If any person or persons shall wilfully injure, obstruct, or
destroy, or in any way deface or injure said railroad or any property
belonging to said company, or shall break, deface, or deRtroy any
work, edifice, or other fixture or fixtures, or .improvements of and belonging to said company, he shall be guilty of a criminal offence, and
shall be punished in such manner as shall be provided by law, and
shall also be liable to said company for double the amount of damages
by it sustained.
SEc. 21. That sections seven, thirteen, and twenty, of article :first,
and so much of section eleven, article second, as relates to "stock
owned," of an act concerning corporations, shall not apply to this act.
SEc. 22. Nothing in this act shall be construed as vesting in the
company hereby created the exclusive right to construct a railroad
from any other roint than the town of Leavenworth to Lecompton:
And provided, further, That if said road be not commenced and at
least ten miles thereof be completed within :five years, the legislative
assembly shall have power to authorize any other company or persons
to lay out and construct a road between Leavenworth and Lecompton.
This act to take effect and he in force from and after its passage.
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CHAPTER

LXXXVIII.

An Act to incorporate the J(ansas Valley Railroad Company.
§ 1. Capital stock of company; powers.
2. Names of first board of directors ; times
of meeting.
3. First election to be held, when.
4. Election for directors, when.
5. Directors to appoint officers, &c.
6. Duties of directors.
7. Powers of the corporation.
8. May take relinquishment, &c.
9. When right of way refused, facts to be
stated to judge.
10. Plat and report of viewer to be filed:
11. May build along territorial roads, when.

§ 12. To commence said road within seven
years.
13. DiviJends to be made annually.
14. Directors to make an exhibit of the
condition ofthe company.
15. Company to file a plat of the road .
16. Of members
17. Ofinjury to road.
18. Operations to be confined to general
business.
] 9. When the route of railroad may be
changed.

Be it enacted by the governo1· and legislative assembly of the Territm·y
of J(ansas, as follows:
SECTION 1. A company is hereby incorporated, called the Kansas
Valley Railroad Company, the capital stock of which shall be five
millions of dollars, to be divided into shares of one hundred dollars
each, the holders of which, their successors and assigns, shall constitute a body corporate and politic, and by the name aforesaid shall
have continued succession, may sue and be sued, plead and be impleaded, defend and be defended against, and may make and use a.
common seal; and shall be able, in law and equity, to make contracts;
may take, hold, use, possess, and enjoy the fee simple or other title in
and to any real estate, and may sell and dispose of the same; may
make by-laws, rules, and regulations proper for carrying into effect
the provisions of this act, not repugnant to the Constitution or laws
of the United States or of this Territory, and shall have the usual
and necessary powers of companies for such purposes.
SEc. 2. Thomas Johnson, Johnston Lykins. John P. Wood, Rush
Elmore, Andrew McDonald, Thomas N. Stinson, H. J. StTickler,
Cyprian Ohouteau, and Andrew J. Isaacs, shall constitute the first
board of directors under this act, and shall hold their offices until
their successors shall be qualified; they shall meet at such time and
place as shall be designated by a majority of them, and organize as a
board of directors; and when organized, they shall cause books to be
opened for subscription of the capital stock of said company, at such
times and places as they may designate, under the supervision of such
person or persons as they may appoint; and may continue them open
so long as they may deem proper, and may re-open such books, when
necessary, until the whole stock shall be subscribed.
SEc. 3. So soon as five hundred shares shall be subscribed, the
directors shall cause an election to be held for nine directors, at such
time and place as they may appoint, and give notice of, by newspaper
publication.
SEc. 4. An election for nine directors shall be held on the second
TucRday of October, in each year, and, if not held on that day, an
election may be held at any other time that the directors may designate; the election shall be held under the supervision of one or more
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stockholders, and the persons receiving the highest number of votes
shall be elected, and shall continue in office till their successors be
qualified; every siockholder sh~ll be entitled to one vote for each
share held by him, and he may vote by proxy; soon after their election, the directors shall meet and elect one of their number president,
who shall hold his office for the term for which he was elected director,
and until his successor Bhall be qualified.
SEc. 5. The directors shall appoint agents, clerks, engineers, superintendents, and other officers and servants for said company; shall
keep a journal of their proceedings; shall cause correct books ancl
accounts to be kept; they may determine by by-laws what number of
directors shall constitute a quorum, and may appoint committees and
fill all vacancies in any office under said company; they shall fix the
salaries of the president, and the officers and agents, but no director
shall receive any compensation for his services, as such; they may
take security from their officers and agents, and may adopt such
measures and d.o such acts as may be best calculated to promote the
prosperity and usefulness of said company.
SEc. 6. The directors shall make and advertise calls for the payment
of the capital stock at such times and in such manner as they may
deem proper; and if any stockholder shall fail to pay such requisition within ten days after the appointed time, the said company may
recover the same with interest, and, if not collected, may declare the
stock forfeited and sell the same; and no delinquent stockholder shall
vote in said company.
SEc. 7. Said company shall have full power to survey, mark, locate,
and construct a railroad, from the western boundary line of the State
of Missouri, on the south side of Kansas or Kaw river, commencing
at the western terminus of the Pacific railroad, neat the mouth of the
Kansas river, running up the valley of said river on the south bank
thereof, by the way of Lawrence, Benicia, Douglas) Lecompton, Tecumseh, and terminating at or near the town of Pawnee; and for that
purpose may hold a strip of land, not exceeding one hundred feet
wide, and may also hold sufficient land for the construction of depots)
warehouses, and water stations; and may select such route within the
Yalley or ravine of said river as may be deemed most advantageous,
and may extend branch railroads to any point in any of the counties
in which said road may be located.
SEc. 8. Said company may take voluntary relinquishments of the
right of way for said road, and the necessary water stations and depots; and if the land through which such road shall pass shall belong to minors, in whole or in part, tho guardian or curator of such
minor shall have power to convey to saicl company so much of the
land as may be necessary for the purposes aforesaid, on fair and equitable terms; but every such conveyance hy a guardian shall be subject
to the approval or rejection of the probate or county court in which
such guardianship is pending.
SEc. 9. If any owner of any tract of land through which said railroad shall pass shall refuse to relinqui~h the right of way for said
road to said company; or if the persons be infants Ol' persons of unsound mind, or non-residents of the Territory, the facts of the case
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shall be specifically stated to the judge of the district or probate court
of the county in which such lands are situated, and said judge shall
appoint three disinterested citizens of the county to view said lands,
who shall take into consideration the value of the land, and the advantages and disadvantages of the road to the same, and shall report,
under oath, what damages will be done to said land or any improvement thereon, stating the amount of the damages assessed, and shall
return a plat of the land thus condemned; notice of such application
[to such judge shall be given to the owner of such land five days before the making of the application], if such owner reside in this Territory, or to his guardian; and if such owner be a non-resident of this
Territory, he may be served with actual notice, or 1y an advertisement for four weeks in some newspaper.
SEc. 10. The persons appointed to view and value such lands shall
file their report and plat in the office of the clerk of the district or probate court in which the land or part thereof is situated, and) if no
valid objections be made to said report, the court shall enter judgment
against said company for the amount of damages so assessed, and shall
make an order vesting in said company the fee simple title of the land
in such plat and report described. Objections to such report must he
filed within ten days after the same shall be filed) which objections
shall be examined by said judge in term time or vacation, and he may
hear testimony and by judgment confirm said report, or may set the
same aside and appoint three other viewers, who shall proceed in the
same manner and make their report until a report shall be confirmed.
In all such cases, the court shall have power to make such orders and
take such other steps as will promote the ends of justice between the
owners of such land and the said company.
SEc. 11. Said company may build said road along or across any territorial or county road, or the streets or wharves of any town or city,
and OYer any stream or high,vay; but whenever said railroad shall
cross any territorial or county road, said company shall keep good and
sufficient causeways, or other adequate facilities for crossing the same;
and said railroad shall not be so constructed as to prevent the public
from using any road, street or highway, along or across which it ma~r
pass; and when said railroad shall be built across any navigable
stream, said company shall erect a bridge sufficiently high on which
to cross, or shall construct a draw-bridge, so that in no case shall the
free navigation of such stream be obstructed.
SEc. 12. Said company shall commence the construction of said road
within seven years, and shall complete the same within ten years
thereafter; and said company shall have general power to use, manage,
control, and enjoy said railroad; shall determine what kind of carriages shall be used thereon, and by whom and in what manner ; and
shall determine the terms, conditions and manner in which merchandise, property and passengers shall be transported thereon; and shall
have power to construct and keep such turn-outs, gates, bridges, culverts, toll-houses, depots, warehouses, causeways and other buildings,
machinery and fixtures, as may be necessary.
SEc. 13. Dividends of the profits of said company shall be made annually or oftener if necessary, but the directors may reserve or set
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apart a portion of the profits as a contingent fund to meet expenditures
and losses.
SEc. 14. At every annual meeting of said company, the directors
shall make to the stockholders an exhibit of the affairs and condition
of the company; one-seventh part in interest of all the stockholders
may call a meeting by giving four weeks' notice in one newspaper
printed in the Territory.
SEc. 15. When said road shall be completed, the company shall file
a plat thereof in the office of the secretary of the Territory; awl the
legislature may, at any time, require a statement from the company
as to the progress of work, the amount of business, and the receipts
of the company; and the books and accounts may, at any time, be
investigated by a committee appointed by the legislative assembly.
SEc. 16. When any person shall cease to be stockholder he shall
cease to be a member of said company.
SEc. 17. If any person shall wilfully injure, obstruct or destroy said
railroad, or shall break, destroy or deface any work, edifice, or other
fixture or improvement belonging to said company, he shall be con. idered guilty of a criminal offence, and shall be punished in such
manner as shall be prescribed by law) and shall also be liable to said
company for all damages by it sustained.
REc. 18. The operations of said company shall be confined to the
general business of locating, constructing, managing and using said
road, and the acts necessary or proper to carry the same into complete
and successful operation.
SEc. 19. If, in locating said railroad, it shall be discovered. that the
expenses of construction can be d.iminished by a change of route, said
company shall have the privilege of bridging Kansas river, at some
point west of Tecumseh, and running said road from thence up the
north side of Kansas river to the western terminus of said road; provided, however, that said bridge shall not, in any way, obstruct the
navigation of Kansas river; said company may receive such tolls and
freights as may be determined on by the <lirectors, and shall keep
posted up statements of the rates of toll ancl freight to be charged.
This act to take effect and be in force from and after its passage.

CHAPTER LXXXIX.
An Act to incmporrate and provide for the instit1.ttion and s-upport of a
University in Kansas TerrrZ:tory.
ARTICLE I.
1. Fund created for the support of a uni- § 6. Auditor and treasurer to perform cer-

versity.
2. To remain a permanent fund for the
promotion of literature, &c.
3. Portion to be appropriated yearly.
4. Duty of auditor of public accounts.
5. List of sales to be entered.

tain duties.
7. Who shall be commissioners.
8. Auditor to make report to commissioners, when.
9. Certificates of stock may be taken.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. There shall be hereby created and established a fund to
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support a territorial university for the promotion of literature and of
the arts and sciences, to be denominated "The Seminary Fund/ '
which shall consist of all moneys arising from the sale of all lands
which may be donated by the Congress of the United States for seminary purposes, and all money which may be donated for that purpose
from any and all sources, and the interest, dividends) profits and proceeds of such lands and moneys, except such distribution as shall be
by law authorized.
SEc. 2. The seminary fund shall be and remain a permanent fund
for the promotion of literature and of the arts and sciences, and so
much of the income thereof shall be added to and become a part of the
fund as shall not be appropriated hereafter by law.
SEc. 3. So much only of the income of the seminary fund shall be
appropriated in any year as shall be necessary for tho purposes to which
the application thereof shall be authorized by law, and the residue
shall be added to and become a part of the permanent fund, which
shall never be lessened or impaired.
SEc. 4. It shall be the duty of the auditor of public accounts to provide and keep in his office a book to be called '' The Register of Seminary Lands/' in which shall be entered a description of all seminary
lands hold by the Territory) showing the county wherein situate, the
range, township and legal subdivisions) arranged with suitable
columns ; in which shall be noted all sales, by the date) number of
acres 1 price per acre, and total amount of each tract.
SEc. 5. The auditor shall also enter in such book a list of sales hereafter made, showing the particulars of description of lands and the
sales thereof, specified in the last preceding section.
SEc. 6. The auditor of public accounts and the treasurer of the
Territory shall respectively perform like duties and possess the same
powers in relation to the seminary lands, fund, and income, as they
respectively are or may be required to perform or exercise in relation
to common school lands, funds) and moneys, and shall account themselves, and shall require others to account to them) in tho same manner as in common school hnds, funds and moneys, except in cases
otherwise provided.
SEc. 7. The governor, secretary of tho Territory and district attorney shall, by virtue of their respective offices, be commissioners of the
seminary fund.
SEc. 8. Whenever there shall be in the treasury or elsewhere, subject to the order of the treasurer, any money belonging to the capital
of the seminary fund, the auditor shall make report to the commissioners, who shall direct the same to be invested in such public stocks as
they shall deem most advantageous to the fund; and the auditor, as
soon as it may be advantageo'usly done, shall make the investment
accordingly.
SEc. 9. Certificates of stock or bonds shall be taken for such investments in the name of the office of the auditor, in trust for the seminary
fund, which trust shall be specially expressed in every such bond or
.c ertificate.
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ARTICLE II.
1. Government of university, in what
vested.
2. Created a body politic; powers.
3. Number of curators, how chosen.
4. Qualification of curators.
5. Vacancy, how supplied.
6. To take an oath of office.
7. Annmd meetings, when he!d.
8. Officers to be chosen.
9. Duty ofthe president
l 0. May call special me etings ; proviso.
11. May order adjourned meet ings.
12. Number to constitute a quorum.
I:L Duties of secretary.
14. To keep records, prepare reports, &c. ,

Curator;; to examine record~.
Duty of the treasurer.
Powers of curators.
May confer diplomas, &c.
Grants to be applied, how.
Duty of curators.
Powers of curators.
President to superintend, &c.
Curators to appoint professors, &c.
Audit')r to perform certain duties.
Curators may require auditor to draw
warrant, &c.
26. Salaries of officers, how payable.
27. Balance offunds to be applied, how.
28. Location to be at Douglas.

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

SECTION 1. A university is hereby instituted in this rrerritory' the
government whereof shall be vested in a board of curators.
SEc. 2. The university is hereby incorporated and created a body
politic, and shall be known by the name of "The Curators of the
University of the Territory of Kansas," and by that name shall have
perpetual succession, power to sue and be sued, complain and defend,
in all courts of law and equity ; to make and use a common seal, and
to alter the same at pleasure ; to take, purchase and hold, to SRll, convey and otherwise dispose of lands and chattels.
SEc. 3. The number of curators shall be twenty, five of whom shall
be chosen at each session of the legislative assembly, by joint vote of
the two houses, and may be removed by concurrent resolution of the
two houses of the legislative assembly. They shall hold their offices
for six years, and until their successors are duly elected and qualified
by the governor and secretary of the Territory. The district attorney
and auditor of public accounts shall be curators by virtue of their
several offices.
SEc. 4. No person shall be chosen a curator who shall not have
attained the age of twenty-five years, and who shall not be a free
white citizen of the United States, and a resident of the Territory at
the time of his election or appointment.
SEc. 5. Every vacancy happening in the office of a curator, chosen
by the legislative assembly, shall be supplied by appointment by the
governor until the next meeting of the legislatjvo assembly, and until
a successor is duly elected and qualified.
SEc. 6. The curators shall severally take an oath to support the
Constitution of the United States, and faithfully demean themselves in
office.
SEc. 7. There shall be an annual meeting of the board on the last
Wednesday in July, to be holden in the university edifice, or within
one mile from the site thereof.
SEc. 8. There shall be a president and a vice-president of the board,
who shall be chosen by the board from the members thereof; a secretary, treasurer, and such other officers of the board as they may deem
necessary, who shall be appointed by the board, and shall hold their
offices during the pleasure of the board.
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SEc. 9. The president, and, if he be absent, the vice-president, and,
if both be absent, a curator, chosen for the occasion, shall preside at
the meetings of the board, and have a casting vote in case of equal
division.
SEc. 10. The president of the board, and, until his election, or, in
case of his absence or disability, any three curators, shall have power
to call a special meeting of the board at the place of holding the
annual meeting: Provided, They give timely notice thereof in such
form as the board at its annual meeting shall by resolution prescribe,
or by printed notice published in some public newspaper of the county
at least ten days before the clay of meeting.
SEc. 11. Adjourned meetings of the board may be by them ordered
and held at such time and place as shall be by them agreed upon.
SEc. 12. At the annual meetings of the board eight curators shall
constitute a board to do business, but :five curators attending any
special meeting shall constitute a quorum, and at any meeting a less
number than a quorum may adjourn from time to time, not exceeding
eighteen days.
SEc. 13. The secretary shall keep a journal of the proceedings of
the board, in which the ayes and nays on all questions shall be entered
if requested by any one of the curators present.
SEc. 14. It shall be the duty of the secretary to keep and preserve
all records, books, and papers belonging to the board; to prepare,
under \he direction of the board, all their reports, estimates, &c.,
and record the same in a book to be kept for that purpose; and
generally to <lo and execute all such matters and things as belong to
his office, an<l may he required of him by the curator.
SEc. 15. Each curator shall at all times have access to and be permitted to take copies of any or all of the records, books, and papers
of the board.
SEc. 16. It shall be the duty of the treasurer to receive, keep, and
disburse all money belonging to the board, and to perform all customary acts pertaining to his office, under the direction of the curators, and to make report of the same at the annual meeting of the
board.
SEc. 17. The curators shall have power to make such by-laws or
ordinances, rules) and regulations, as they may judge most expedient
for the accomplishment of the trust reposed in them, and for the
government of their officers, and to secure their accountability.
SEc. 18. The curators shall have authority to confer by diploma,
under the common seal, on any person whom they may judge worthy
thereof, such degrees as are known to and usually granted by any
college or university.
SEc. 19. Grants made to the curators for specified uses and purposes
hall not be applied, either wholly or in part, to any other uses.
SEc. 20. It shall be the duty of the curators to provide for the protection and improvement of the site of the university as selected and
established by law, to erect and continue thereon all edifices designed
for the use and accommodation of the officers and students of the
university, and to furnish and adapt the same to the uses of the
several departments of instruction.
v
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SEc. 21. The curators shall have power, whenever they shall deem
it expedient, to appoint a president of the university, and to prescribe,
by ordinance, his term of office, and the powers and duties thereof in
cases not herein provided for, and to fix his compensation, to be paid
out of the income of the seminary fund.
SEc. 22. It shall be the duty of the president of the university,
among other things, to superintend and direct the care and management of the institution, its grounds, library) philosophical and chemical apparatus, mathematical and other scientific instruments; and to
make and transmit to the curators, on or before the twenty-first day
of July, in every year, a report of the state and condition thereof,
containing such particulars as the curators shall require.
SEc. 23. The curators are authorized to appoint the necessary professors and tutors of the university, no one of whom shall exercise the
functions of any other profession during his continuance in office, and
to fix their compensation and terms of office.
SEc. 24. The auditor of public accounts shall, semi-annually, to
wit, on or before the fifteen day of July and the fifteenth day of January, prepare and transmit to the curators a statement, showing the
increase of the seminary fund in the treasury subject to be applied to
the support of the university.
SEc. 25. The curators are authorized to cause such semi-annual increase of the funds in the treasury to be deposited in the treasury of
the board, by a resolution requiring the auditor to draw his warrant
on the treasury, in favor of the person named in such resolution, for
the amount in the treasury.
f:;Ec. 26. The salary of each officer of the university shall be payable semi-annually, and it shall be the duty of the president of the
board of curators to draw his warrant accordingly on the treasurer of
the board, payable to the order of the officer therein named, and bearing interest at the rate of six per centum per annum from the time it
is presented to the treasurer of the board for payment till paid.
SEc. 27. The balance of the increase of the seminary fund, after
payment of salaries for each current year, shall be applied as follows:
First, to the payment of arrears of salaries; second, to provide for
library apparatus, cabinet, &c.; third, to improvement of buildings,
grounds, &c.; fourth, surplus to be invested as provided for in the
first article of this act.
SEc. 28. The university shall, and is hereby declared to be, located
in the town of Douglas, on the Kansas river; provided, the proprietors or trustees of said town donate at least ten acres of land, in some
eligible part of the town, for the site of the university buildi gs: and
that George W. Clark, Paris Ellison and William Johnson are hereby
appointed commissioners to select the site of the university buildings,
as aforesaid.
This act to take effect and be in force from and after its passage.

Ex. Doc. 23--50
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CHAPTER XC.
An Act to incorporate and permanently establish a Medical College at
the town of Lecompton.
1.
2.
:l.
4.
5.
6.
7.
8

Medical college at Lecompton.
§ 9. Who may fill the chairs.
Names of corporators.
10. Stated meetings, to fill vacancies.
Property to be applied in good faith.
1I. Names of chairs of instruction.
Who to be president; duties.
12. Professor may fill more than one
chair.
Powers of the trustees.
13. Power to make loans, &c.
Times of meeting.
Vacancies, how filled.
14. Power to confer degrees, &c.
Board to appoint medical faculty ;
15. Tie vote, how decided.
powers.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. That a medical college be, and is hereby, permanently
established in the town of Lecompton, Douglas county, Kansas, and
shall be known and designated by the name of ''Kansas Medical
College.''
SEc. 2. That G. W. Clark, S. J. Jones, Daniel Woodson, H. D.
McMeekin, J. H. Stringfellow, 0. H. Browne, William G. Matthias,
G. W. Johnson, Aristides Rodrigues, W. H. Tebbs, H. B. C. Harris,
R. H. Miller, J. C. Anderson, and D. L. Croysdale be, and the same
are hereby, constituted a body politic and corporate, to be known by
the name of the trustees of Kansas Medical College, and by that
name shall have perpetual succession and a common seal; may sue
and be sued, plead and be impleaded, defend and be defended, in any
court of law or equity in this Territory; and shall have full power to
hold, by gift, grant, devise, or otherwise, any lands, tenements,
hereditaments, moneys, rents, goods and chattles, of whatsoever kind
the same may be, which have been or hereafter may be given, granted,
or devised to, or purchased by them for and to the use of said college;
and may sell and dispose of the same, or any part thereof, or lease or
rent, or improve the same in such manner as they shall consider most
conducive to the interest and prosperity of said college.
SEc. 3. The property, real and personal, authorized to be held by
said corporation, by virtue of this act, shall be held and applied in
good faith to the purpose of a medical and chemical education, and
for no other purpose; and the endowment or other surplus funds of
said college may be loaned at any rate of interest, not exceeding fifteen per cent. per annum.
SEc. 4. The board of trustees shall choose one from among their
number to act as president for said board, whose duty it shall be to preside over the deliberations of said board when in session, and shall
have power to call a special meeting of the board when he or any two of
the trustees shall deem it expedient ; and any five of the said trustees,
at any regular, or adjourned, or special meeting, shall constitute a
quorum for transacting business; in case of absence of the president,
any member of a quorum may be appointed president pro tem., to
preside over that meeting only.
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SEc. 5. The trustees shall be a corporate body, invested with all the
chartered authorities granted to any corporate or literary institution
for the enactment of such by-laws and regulations to govern their
own body and the property of the college, and as shall best facilitate
the moral, intellectual, and physical interests of the students: Provided, Their power is not so construed as to interfere with the religious liberty of any trustee, student, or employee.
SEc. 6. The board of trustees shall meet on the first Mondays of
January and April, of every year, which meetings shall be considered
stated meetings; at which times, only, vacancies in said board of trustees can be filled.
SEc. 7. When a vacancy shall occur in the board of trustees, by
death, resignation, removal, or otherwise, the same shall be filled by
the remaining board; provided, such person appointed to fill such
vacancy shall not be one of public or known bad character.
SEc. 8. The board of trustees shall appoint a medical faculty, to
consist of at least eight medical or other graduates, who shall have
full power to form a board to regulate their own affairs, make by-laws
for their own government, direct what course and in what manner instructions to the classes shall be conducted; provided, that in the
establishment of prices for fees of instruction and tuition, (except
private office tuition,) and conferring of degrees, the board of trustees
and board of medical faculty Rhall form a joint session to act in common in regulating the prices to be imposed for such instruction ; but
this provision is not to be, nor shall it be understood or so construed
as to enable the board of trustees to control the mode and manner of
imparting medical, surgical, and chemical instruction, which exclusively rests in the board of the medical faculty.
SEc. 9. Any member of the board of trustees may be appointed
to fill any of the chairs of instruction hereinafter mentioned, but no
snch member shall have more than one vote on joint session in a
ballot, although he may be a member of both boards.
SEc. 10. Any vacancy in the board of the medical faculty, by death,
resignation, or removal, can be filled only on the days of stated meetings, unless sooner called by the president.
SEc. 11. The following chairs of instruction are hereby enacted, and
may not be changed, altered, or divided, without the consent of twothirds of the board of the medical faculty: Firrst, theory and practice
of medicine; second, general descriptive and pathological anatomy ;
thi1·d, materia medica, botany, therapeutics, and pharmacy; fourth,
chemistry and mineralogy; fifth, obstetrics, diseases of women and
children, and clinical midwifery; sixth, principles and operations of
surgery and surgical anatomy ; seventh, physiology, pathology, and
microscopic anatomy; eighth, institutes of medicine and medical jurisprudence, natural history, and geology.
SEc. 12. The same professor may fill more than one chair in case of
a · vacancy, and until such vacancy be filled; but this shall be temporary, and is intended only to prevent such vacancy from interrupting the course of instruction; the chair of natural history and geology shall be optional, and supported only by voluntary subscriptions,
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and such professor shall have no part in the board of the medical
faculty.
SEc. 13. The board of trustees may and are hereby authorized to
obtain a loan or loans for the erection of such buildings and improving the grounds adjoining, for the use of said college, and other buildings necessarily connected, and issue certificates of such loan or loans,
in sums not less than fifty dollars; which certificates may bear interest not exceeding fifteen per cent. per annum, to be secured by bond
or mortgage upon the property of said college.
SEc. 14. The medical faculty of the college shall have full power to
confer degrees, such as are usually conferred by medica] colleges, and
to grant diplomas attesting the same.
SEc. 15. In case of a tie vote in the board of the medical faculty,
the president of the board of trustees shall decide by his vote.

CHAPTER XCI .
.An .Act to incorporate the Kansas University.
].
2.
3.
4.
5.
6.
7.
8.

Kansas University established.
Names of corporators.
Powers of the corporation.
Property to be applied in good faith.
N oticc to be given of first meeting.
Trustees ex·otficio.
Vacancies, how filled.
Treasurer to give bond.

9.
10.
11.
12.
13.
14.
15.

Duties of secretary.
Powers of board ot trustees
May prescribe course of st•1dy.
Faculty may prescribe rules.
Located at Lecompton.
To proceed to erect buildings, when.
Powers of board of trustees.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SEcTION 1. An institution of learning is hereby authorized and
established at the city of Leavenworth, to be known as the "Kansas
University," designed to promote and encourage the difi'usion of
knowledge in all the branches of learning, including the literary,
law and medical departments of instruction.
SEc. 2. That for the government of said college the following
persons, to wit, John Calhoun, Samuel D. Lecompte, R. R. Rees,
David Lykens, Willliam P. Richardson, James Davis, J. H. Day,
Thomas C. Shoemaker, Mark W. Delahay, John A. Halderman,
Lucien J. Eastin, Benjamin F. Simmons, William G. Mathias, H.
D. McMecken, A. Payne, J. C. Anderson, James M. Lyle, F. J.
Marshall, 0. H. Brown, H. J. Strickler, A. M. Coffey, H. B. C.
Harris, John W. Foreman, John H. Stringfellow, Thomas W. Waterson and John ::\1artin, and their successors in office, are hereby created a body politic and corporate, and shall have perpetual succession
and a common seal; and in their corporate capacity may sue and be
sued, plead and be impleaded, defend and be defended against, in any
court of law or equity in this Territory.
SEc. 3. 'rhe persons named in the second section of this act, and
their successors in office, shall be known and styled, "The Trustees
of Kansas University," and shall have full power in their corporate
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capacity to hold, by gift, grant, demise, devise, or otherwise, any
lands, tenements, hereditaments, moneys, rents, goods or chattels) of
what kind soever the same may be, which are or may hereafter be
given, granted, demised, devised to, or purchased by them for and
to the use of the aforesaid university ; and may sell and dispose of the
same or any part thereof, or lease, rent, or improve in such manner as
they shall think most conducive to the interests and prosperity of said
university.
SEc. 4. That the property, real and personal, authorized to be held
by said corporation by virtue of this act, shall be held and applied in
good faith to the purposes of education in the various departments of
literary, legal and medical instruction, according to the provisions of
this act, and for no other purpose; and the said. corporation shall not
deal in exchange, discount of notes, or in any commercial business or
pursuit.
SEc. 5. That the person first named herein as trustee, or, in case of
his neglect or refusal to act, the next named, shall give notice of the
time and place for holding the first meeting of the trustees; and if a
quorum shall not attend, a less number may adjourn from day to day
and send for absent members, and, on the attendance of a quorum
thereof, they shall appoint a president, secretary ancl treasurer of
their own body, and shall then, and from time to time, make and establish such by-laws as they may deem necessary and proper, not
inconsistent with the Constitution or laws of the United States or of
the Territory of Kansas, and shall determine the number of regular
meetings they will hold in each year, and fix the time of the next
meeting.
SEc. 6. That the governor and secretary (of State or Territory, as
the case may be) shall be ex-officio trustees of said university.
SEc. 7. The trustees shall fill all vacancies that may occur in their
board by death, resignation or refusal to act, and for the first meeting
seven shall constitute a quorum for the transaction of business, and
thereafter the trustees shall fix in the by-laws the number necessary
to constitute a quorum; and the trustees at their first meeting shall
cause the names of trustees to be recorded in the office of the secretary
of State or Territory, and in like manner the names of all trustees that
may thereafter be appointed.
SEc. 8. Before entering upon the discharge of the duties of his
office, the treasurer shall give bond and security for the faithful discharge of the duties of his office, the sufficiency of his securities to be
approved by a majority of the board of trustees, and that no member
of the board of trustees shall be received as such security; the treasurer shall take charge of the funds of the university which may be
placed in his hands by order of the board, and shall perform such
other services as may be prescribed by the board.
SEc. 9. The Secretary shall keep a fair record of the proceedings of
the board, which he shall enter in a book to be provided for that purpose, subjer.:t to the examination and inspection of all donors to the
institution, and shall perform such other duties as may be prescribed
by the boaru.
SEC. 10 rrhe board of trustees shall have power to appoint, from
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time to time, a president, professors, teachers and other necessary
officers to conduct and manage the university) in all its various departments of law, medical and literary learning, and to remove them from
office if necessary, and to :fix their compensation, and to increase or
diminish the same as circumstances may require.
SEc. 11. The board of trustees may prescribe the course of study
·to be pursued in said university and the terms of admission into the
same, and to make and enforce such other rules and regulations as
may be deemed necessary for the good government and discipline of
the same ; and said board of trustees may commence the operations of
said university in either one or two or all of the departments hereinbefore set forth.
SEc. 12. That the faculty of said university shall prescribe such
rules and regulations in the conferring of honors and giving diplomas
as they may deem useful and necessary.
SEc. 13. rrhat said university shall be located at the city of Leavenworth.
SEc. 14. That so soon as the necessary funds can be raised by donation from Congress, the Territory, or individuals, or otherwise, as will
justify, in the opinion of the board of trustees, a commencement
of the purposes of said university, they may then proceed to erect
buildings and make all preparations necessary for instruction in one,
two, or all of the departments of learning hereinbefore set forth; provided, that nothing herein contained shall be construed to give said
university any preference or advantage over any other university or
institution of learning incorporated by the present legislature, but
that, in reference to endownment or legislative aid by gift, grant,
directly or by implication, all shall stand upon the same footing, and
be entitled to the same rjghts and advantages.
SEc. 15. The board of trustees may take such measures in regard to
the endowment of said universjty as they may think proper.
This act to take effect and be jn force from and after its passage.

CHAPTER XCII .

.An .Act to establish a territorial road from a point opposite St. Joseph,
in Missour1·, to Fm·t Riley, in the Territory of Kansas.
1. Cmnmi5sioners appointed, &c.
2. Time and place of meeting.

I§

3. If not, at as early a day as practicable.

I

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
·
SECTION 1. That Albert Head, Carey B. Whitehead and Thomas B.
Cramer be and are hereby appointed commiRsi0ners to locate and
establish a territorial road from a point on the western bank of the
Missouri river opposite St. Joseph, in Missouri, by the nearest and
best route to Fort Riley, via the town of Pawnee.
SEc. 2. That said commissioners shall meet at Milton E. Bryant's,
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on the first of October, eighteen hundred and fifty-five, and shall
proceed to locate and establish said road, according to the provisions
of an act entitled "An Act to lay out territorial roads in the Territory
of Kansas.''
SEc. 3. If said commissioners should not be enabled to meet at the
specified time, as above, they shall meet at as early a day thereafter
as practicable.
This act to take effect and be in force from and after its passage.
CHAPTER XCIII.
An Act to establish a territorial road frorn T¥hitehead, to intersect the
St. Joseph and J?ort Riley road.
§ I. Commissioners appointed, &c.
2. Commissioners to take an oath; time
and place of meeting.

I§

3. Vacancies, how filled.
4. Shall employ a surveyor,

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follow8 :

SECTION 1. That Uriah Griffith, Isaac G. Weld and James R. Whitehead be, and they are hereby, appointed road commissioners, whose
duty it shall be to mEet at the house of James R. Whitehead, on the
first Monday in November next, and thence proceed to view and mark
out a territorial road, commencing at the town of Whitehead, and
running- in a western direction by the farm of Joel P. Blair, or upon
the best and most practicable route, until it intersects a territorial
road to be marked out from St. Joseph, Missouri, to Fort Riley; thence
to Lecompton.
SEc. 2. The above named commissioners, before entering on the discharge of the duties assigned them by this act, shall severally take an
oath, before some officer authorized by law to administer the same,
faithfully to perform the duties assigned them by this act; and should
they fail to meet on the day herein designated, they shall meet on a
subsequent day, to be agreed on by said commissioners.
SEc. 3. Should a vacancy occur in said board of commissioners, the
remaining commissioner or commissioners shall appoint some suitable
person or persons to act as such.
SEc. 4. Said commissioners shall employ a surveyor and two chain
carriers to accompany them; and shall cause their surveyor to make
out a complete plat of said road, which shall be filed in the office of
the clerk of the county court of the respective counties through which
said road shall pass.
'l_lhis act to take effect and be in force from and after its .past:lage.
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CHAPTER XCIV.
An Act to declare a certain road a territorial road.
§ 1. What. road a territorial road.

·Be it enacted by the governor and legislative a.CJsembly of the Territory
of I(ansas, as follows :
SECTION 1. The road leading from Fort Scott, by way of "Marmeton City," P. D. Cuming's, Russel's crossing, and Turkey creek, intersecting the road leading from Gerard's or Polk's old crossing, on
the Big Osage riYer, to Kee-i-tone) is hereby declared a territorial
road, and shall be kept in repair as is provided for by law.
This act to take effect and be in force from and after its passage.

CHAPTER XCV .
.An Act to clecla1·e a road, leading from Fort Scott to the Missouri State
line, at m· near the "Philip's crossing" of the Upper Drywood creek;,
a territorial road.
§ 1. What road declared a territorial road.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That the road leading from Fort Scott, called the Drywood road, to "Philip's crossing," on the Upper Drywood, or as near
said crossing as the line of this Territory will admit, is hereby declared
a territorial road, and shall be kept in repair as is provided by law.
This act to take effect and be in force from and after its passage.

CHAPTER XCVI.
An Act to declare a certain road a territorial road.
§ 1. What a territorial road.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That all that certain road leading from the town of Fort
Scott to the Catholic Osage Mission, known as the Mission road, be,
and the same is hereby, declared a territorial road, and shall be kept
open and in repair in like manner as roads that may be received and
located in said Territory.
This act to take effect and be in force from and after its passage.
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CHAPTER XCVII.

An Act establishing a territorial road from the town of Iowa Point to
EuJatah, on the Arkansas river.
1. Commissioners appointed, &c.
2. Time and place of meeting.
3. Vacancy, how filled.

4. Duty of the secretary of the Territory
to inform commissioners of this act.
5. Plat to be filed, &c.
6. Additional fees.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. William 0. Yager, George Washington Berry, and
William D. Beeler are hereby appointed commissioners for the purpose of viewing and marking out a territorial road from the eastern
boundary of the ~rerritory, commencing at the town of Iowa Point,
to run thence on the most suitable route, by way of the town of Tecumsh, "One Hundred and Ten," Columbia, and through to the
town of Eujatah, on the Arkansas river.
SEc. 2. The commissioners shall meet for this purpose on the first
day of September next, or on some subsequent day, to be agreed upon
by a majority of their number.
SEc. 3. If a vacancy occur in the board of commissioners, theremaining commissioners shall fill the same by the appointment of some
suitable person or persons.
SEc. 4. It shall be the duty of the secretary of this Territory to
cause a certified copy of this act to be forwarded to the first named
co~:rn?issioner, whose duty it shall be to notify the other two commissiOners.
SEc. 5. That said commissioners shall cause to be filed in the offic~
of the county clerk of the respective counties through which they
may locate said road, a report and plat of so much of said road as
may lie in said county, and the clerk of said county shall spread the
same on the records of the county.
SEc. 6. For every report and plat so filed, the surveyor shall receive an additional sum of two dollars.
This act to take effect and be in force from and after its passage.

CHAPTER XCVIII.

A bill entitled ''An Act establishing territorial roads.''
I. What road is declared a territorial road./ § 3. Commissioners appointed, &c.
4. Duty of commissioners, &c.
2. Another road declared a territorial road.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas) as follows:
SECTION 1. That a road, commencing at Fort Scott, running on the
most direct route to the Little Osage, west of the mouth of Lost

794

ROADS.

creek; thence on a dividing ridge to a ford on Little Sugar creek,
at L. C. Niswonger's; thence along the Indian trace to a crossing
on Big Sugar creek, at the old Catholic Mission; thence to Mr.
ICirk's; thence across Pottawatomie creek, at Henry Sherman's;
thence on the most direct route to the vVillow Springs, be and the
same is hereby declared a territorial road.
SEc. 2. That a road commencing at Niswonger's, on the road described in the first section of this act, crossing Little Sugar creek east
of his farm; thence in a direct line to Sugar Mound, on Little Sugar
creek; thence east to the crossing on the :Marais des Cygnes, at Jemse's
old trading post, be and the same is hereby made a territorial road.
SEc. 3. That John E. Browne, L. C. Niswonger, and John Smith,
on West Middle creek, be and they are hereby appointed commissioners to view and mark out said road, except so much thereof as
lies between Sugar Mound and Pottawatomie creek.
SEc. 4. That said commissioners are hereby required to make and
keep a written statement of the roads, as they may make, mark, or
establish said roads, which statement shall be evidence of the establishment of said roads according to the provisions of the first and
second sections of this act.
This act to take effect and be in force from and after its passage.

CHAPTER XCIX.
An Act to provide fo?· laying out and establishing a territorial road from
the point where the Atchison, Kickapoo and Leavenworth roads converge by way of Osawkee and Tecumseh, to intersect the Santa Fe
road at or near n One ]fundred and Ten Creek.''
§ 4. Any one of the commissioners may act

1. Commissioners appointed, &c.
2. To erect finger-boards, &c.
3. Power to appoint surveyor, &c.

I

as surveyor.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That Henry N. Watts, F. M. McGee and George Dyer
be and are hereby appointed commissioners to lay out and establish a
territorial road, beginning at or near Hickory Point, where the roads
from Atchison, Kickapoo and Leavenworth converge; thence in a
westerly direction to the town of Osawkee, passing through the said
town; thence in a southwesterly direction to the town of Tecumseh,
crossing the Kansas river at said town; thence as may be deemed the
most direct and practicable route to intersect the Santa Fe road at or
near " One Hundred and Ten."
SEc. 2. The commissioners shall have power to erect finger-boards
along said road, and build bridges wherever they deem it necessary.
SEc. 3. The commissioners shall have power to appoint one surveyor
and two chain carriers, whose duty it shall be to survey and measure
said road, under the direction of the said commissioners; and said sur-
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veyor shall make out a plat thereof, and file the same in the office of
the tribunal for transacting county business in the various counties
through which said road shall run.
SEc. 4. Any one of the commissioners may act as surveyor; and, in
the absence or non-attendance of any one or more of the commissioners, a majority of the number appointed shall have power to appoint
others, and the day on which they will meet; and any one of said
commissioners, in the absence of others, shall have power to adjourn
from time to time until a quorum shall meet.
This act to take effect and be in force from and after its passage.

CHAPTER C.

An Act to establish a territorial road from the town of Kickapoo) in the
Territory of Kansas, to intersect the military road leading from Fort
Leavenworth to Fort Riley.
1. What road is declared a territorial road.,§
2. Commissioners appointed, &c. ; time
and place of meeting.

3. May employ a surveyor; compensation
of, &c.

Be it enacted by the governor and legislative assembly of the Ten·itory
of Kansas) as follows:
SECTION 1. That a territorial road, beginning at the town of Kickapoo, in the Territory of Kansas, and running thence in a southwestern
direction through the valley of Plum creek to a point on the high
prairie, between Plum creek and Stranger creek, at which point the
California road leaves the military road leading from Fort Leavenworth to Fort Riley, be and hereby is established.
SEc . 2. Robert Thompson, James Basket and Samuel Merchant are
hereby appointed commissioners, who shall meet at the town of Kickapoo aforesaid on the second Monday in September next, or at any time
after they may agree upon for the purpose of reviewing and marking
out said territorial road.
SEc. 3. The said commiRsioners may employ a surveyor and chain
carriers to survey said road, who, together with the commissioners,
shall be paid for their services a reasonable compensation, not exceeding two dollars per day for each commissioner, three dollars for
said surveyor, and one dollar per day for each chain carrier, to be
paid out of the county treasury when the road is established: Provided, That if said road extend through more than one county, such
payment is to be made out of the treasuries of the respective counties
through which said road passes, in proportion to the number of miles
of said road in each county.
This act to take effect and be in force from and after its passage.
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CHAPTER CI.
An Act to establish a road from Osawkee to Grasshopper Fa.lls.
§ 1. Road established from Osawkee to

Grass-~§ 2. Commissioners to establish and locate

hopper Falls.

said road.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. That a road be and the same is hereby established from
Osawkee) by the most direct route, to Grasshopper Falls, in the Territory of Kansas.
SEc. 2. That George M. Dyer, A. J. "\~lhitney, and 0. B. Tebbs be
and they are hereby appointed commissioners to locate and establish
said road.
This act to take effect and be in force from and after its passage.

CHAPTER CII.
An Act to establish a territorial Toad from Leavenworth city to Osawkee,
via Alexandria.
§ 1. Commissioners appointed.
2. Finger-boards to be put up on said road.
3. Power to appoint surveyor, &c.

I&

4. Vacancies how filled, &c.
5. Compensation of, &c.

Be it enacted by the governor and legislative assembly of the Territory
of I{ansas, as follows:
SECTION 1. That A. J. Scott, Balaam Buzbee, S.D. Pitcher) and J.
Westcott be, and are hereby, appointed commissioners to lay out and
establish a territorial road from Leavenworth city, on tho nearest
and best route, via Alexandria to Osawkee.
SEc. 2. Said commissioners shall erect finger-boards along said road
wherever it may be deemed necessary.
SEc. 3. The commissioners shall have power to appoint one surveyor
and two chain carriers, whose duty it shall be to survey and measure
said road, under the direction of said commissioners ; and said surveyor shall make out a plat thereof, and file the same in the office of
the clerk of the tribunal transacting county business in the several
counties through which said road may run.
SEc. 4. In the absence of any one or more of the commissioners, a
majority of the number appointed shall have power to appoint others)
and the day on which they will meet.
SEc. 5. Said. commissioners, surveyor and chain carriers shall receive
a reasonable compensation for their services in establishing said road,
to be paid out of any money in the treasury, not otherwise appropriated, of the county or counties through which said road may be
located.
This act to take effect and be in forGe from and after its passage.
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CHAPTER CIII.

An Act to locate a territm·ial road.
§ 1. Commissioners appointed, &c.

Be it enacted by the governor and legislative asssembly of the Territory
of Kangas, as follows :
SECTION 1. That Martin P. Rively, Alexander Russel, and John W.
Broaddus be and hereby appointed commissioners to locate a ten·itorial road from Leavenworth city to M. P. Ri vely' s store, on Salt creek)
via the United States prairie farm.
This act to take effect and be in force from and after its passage.

CHAPTER OIV.

An Act entitled ''An act to locate a territorial road.''
1. Commissioners appointed, &c.
2. Time and place for meeting.

I§

3. Power to fill vacancies.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:
SECTION 1. That S. D. Pitcher, Henry Adams, W. Sublette and A.
Q. Price be, and are hereby, appointed commissioners to locate and

establish a territorial road from Wyandotte ferry, on Kansas river, ~y
the town of Delaware, thence by the city of Leavenworth, thence by
the town of Kickapoo, thence by the town of Pc·rt William, thence
by the town of Atchison, thence by the town of Doniphan, thence by
the town of lola, thence by the town of Iowa Point, to a point on the
territorial line between the Territories of Kansas and Nebraska, opposite Roy's ferry over the Great Nemaha river, on the nearest and
best route.
SEc. 2. Said commissioners shall meet at the city of Leavenworth on
the tenth day of September, eighteen hundred and fifty-five, or as soon
thereafter as may be practicable, and proceed to locate and establish
said road according to law.
SEc. 3. Any two of said commissioners shall have power to fill vacancies in their own body which shall in any case occur, and any three
of said commissioners shall be authorized to carry out the provisions of
this act.
This act shall take effect and be in force from and after its passage.
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CHAPTER OV.
An Act to locate a territo1·ial road from the JJ!lissouri State line to Fort
Atkinson.
1.
2.
3.
4.
5.

Commissioners appointed.
Time and place of meeting.
Vacancies, how filled.
Power, &c., appoint a surveyor, &c.
Compensation of commissioners and
surveyor.

6. Expenses to be paid out of the treasury
of the Territory.
7. Duty of secretary of Territory to notify
commissioners.
8. Plat to be filed, &c.

Be it enacted by the governor and legislative assembly of the Territory
of Kanscts) asfollows:

SECTION 1. James Ray, William Painter and James S. Barbee are
hereby appointed commissioners for the purpose uf viewing and marking out a territorial road from the State line of the State of Missouri,
commencing at a point known as Texas or James M. Linn's store,
being where the road leading from the towns of Bolivar and Fremont
to Fort Scott strikes the east line of the Territory of Kansas, to run
thence the most eligible route by way of the town of Fort Scott, Oofachiqni city, then to cross the Neosho river, thence tho nearest and be8t
route to Fort Atkinson, on the Arkansas river.
SEc. 2. The commissioners shall meet for this purpose on the first
day of September next, or on some subsequent day to be agreed upon
by a majority of their number.
SEc. 3. If a vacancy occur in the board of commissioners, the remaining commissioners shall fill the same by the appointment of some
suitable person or persons.
SEc. 4. Said eommissioners so appointed shall have full power to
appoint the necessary surveyor or surveyors, chain carriers, stake
drivers, axemen and teamsters, together with providing the necessary
outfit, provisions and provender.
SEc. 5. The commissioners and surveyors shall each receive three
dollars per day, and all others employed under section (4) four shall
receive the sum of two dollars per day, exclusive of outfit, &c., except
the teamster, who shall receive an additional sum in proportion to the
team employed, to be certified and allowed by said commissioners.
SEc. 6. The whole expense of said road shall be paid out of the
treasury of this Territory upon an application being made to the
proper officer, setting forth the number of days, persons employed,
~c., &c., &c., verified by the affidavit of at least two of said commissiOners.
SEc. 7. It shall be the duty of the secretary of the Territory to cause
a certified copy of this act to be forwarded to the first named commissioner, whose duty it shall be to noti~y the other two commissioners.
SEc. 8. That said commissioners shall cause to be filed in the county
clerk's offiee of each county through which they may locate said road, a
report and plat of so much of said road as may lay in such county;
which clerk shall spread the same on the records of said county.
This act to take effect and be in force from and after its passage.
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CHAPTER CVI.

An Act entitled ''An Act to locate a territorial road from a.point above
Franldin, on the California road, via the lalce and ]{ansas river shore)
to the town of Lecompton) Kansas Territory.''
1. Commissioners appointed.

I

§ 2. Duty c.f commissioners ; time and place
of meeting, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas) as follows:
SECTION 1. That D. G. W. Johnson, Aristides Rodrigues and Irwin
Todhunter be and are hereby appointed commissioners to locate and
establish a territorial road from a point above the town of Franklin,
on the California road, via the lake and shore of Kansas river, to the
town of Lecompton.
SEc. 2. Said commissioners shall meet at the residence of A. Rodrigues, near Lecompton, on or before the first day of December next,
or as near that time as practicable, and proceed to locate and establish
said road agreeably to the provisions of an act entitled ''an act to provide for locating territorial roads in and for the Territory of Kansas.''
This act to take effect and be in force from and after its passage.

CHAPTER CVII.

An Act entitled '' An Act to establish a territorial road from the Willow
Springs to Douglas.''
§ 1. Commissioners appointed.

J § 2. Duty of commissioners.

Be it enacted by the governor and legislative assembly of the TeTritory of
Kan.~as, as follows :
SECTION 1. That Enoch Reed, George W. Bryant, and John Campbell be, and are hereby appointed commissioners to locate and establish a territorial road from the \Villow Springs, on the Santa Fe road,
by way of Campbell's and McGee's, on the Wakarusa, to Douglas.
SEc. 2. Said commissioners shall meet at the house of Mr. Campbell,
on or before the twentieth day of November next, or as near that time
as practicable, and proceed to locate and establish said road agreeably
to the provisions of an act entitled '' an act to provide for locating territorial roads in and for the Territory of Kansas."
This act to take effect and be in force from and after its passage.
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CHAPTER CVIII.
An Act to establish a terrritorial road .from the territorial line) near
TYestport, Missourri, to Fort Scott, in the Territory of Kansas:
§ 1 What road is declared a territorial road.l § 3. Compensation of commissioners.
2. Commissioners appointed.

4. Power to fill vacancies.

Be it enacted by the governor and legislative assembly
Kansas) as follows:

of the

Territory of

SECTION 1. That there be, and is hereby, established a territorial
road, beginning at a point in Kansas Territory, near Westport, 1\llissouri; running thence, by the way of the Wea Mission, Miami Mission, and Bellard's Ford, in said Territory, ro Fort Scott.
SEc. 2. That B. P. Campbell, George Bowlin, and James McHenry,
of said Territory, are hereby appointed commissioners, whose duty it
shall be to view and mark out said road as above designated.
SEc. 3. The said commissioners shall receive as compensation for
their services at the rate of one dollar and :fifty cents per day, each,
for every day necessarily employed in such viewing and marking out
said road; the counties through which said road shall pass shall pay
the expenses of locating the same.
SEc. 4. In case of refusal to serve, or otherwise detained from said
service, on the part of either of the commissioners above appointed,
the remaining commissioners or commissioner shall have power to :fill
said vacancy or vacancies.
This act to take effect and be in force from and after its passage.

CHAPTER CIX.
An Act to declare a certain road) from the Shawnee JYiethodist chu1·ch
south to the town of Tecumseh) a terTitorial road.
1. What road is declared a territorial
road.

I§

2. Duty of counties through which road
passes to keep it in good repair.

Be it enacted by the governor and legislative assembly of the Territory
Kansas) as follows:

of

SECTION 1. 'rhat the present road, commencing near the Shawnee
Methodist church, in the Territory of Kansas, and running by the
way of W m. Donaldson's, near :Mill creek; thence by Blue Jackets,
on Wakarusa creek; thence by Big spring to the town of Tecumseh,
be and the same is hereby declared a territorial road.
SEc. 2. It shall be the duty of the counties through which said road
passes to cause said road to be kept in good repair as other territorial
roads.
This act to take effect and be in force from and after its passage.
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CHAPTER OX.
An Act to declare a certain road a territorial road.
1. ·what road declared a territorial road.

I§

2. Road to be kept open and in good repair.

Be it enacted by the goveTnm· and legislative assembly of the Territo1·y of
Kansas, as follows:
SECTIO~ 1. The road as now located and opened from Fort Leavenworth to Fort Scott, known as the military road, is hereby declared a
territorial road.
SEc. 2. Said road shaH be kept open and in repair as may be provided for by the laws regulating roads and highways.
This act to take effect and be in force from and after its passage.

An Act to establish a territorial road from the town qf Delaware, on the
Missouri river, to the town of Oalho'ltn) on the I{ansas rive1·.
§ 1. Commissioners appointed; empowered
to locate road.

I§

2. Duty of commissioners; place of meeting, &c.
3. Vacancy, how filled.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas) as follows:
SECTION 1. James Kuykendall, sen., James vVilson, and William
Christison, be, and they are hereby, authorized and empowered to
locate and establish a territorial road from the town of Delaware, on
the Missouri river, to the town of Calhoun, on the Kansas river, by
the most practicable route.
SEc. 2. The said commissioners above named shall meet on any
day and at any place they may agree upon, and proceed to locate the
said road, commencing at the town of Delaware, on the Missouri river,
thence, by the most practicable route, to the town of Calhoun, on the
Kansas river, in the Territory of Kansas.
SEc. 3. Should a vacancy occur, the remaining commissioners shall
fill such vacancy.
This act to take effect and be in force from and after its passage.

Ex. Doc. 23--51
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CHAPTER CXII.
An Act to locate and establish a territorial Toad from the town of Atchison to the town of Osawkee.
§ l. C01p.missioners appointed.

I§

3. Vacancy, how filled.

2. Time and place of comm'rs' meeting.

Be it enacted by the governor and legislative assembly of the Territory qf
Kansas, as follows:

SECTION 1. That Eli Mason, Archibald Ellison, and George F. Dyer,
be, and are hereby, appointed commissioners to locate and establish a
territorial road from the town of Atchison, Kansas Territory, to the
-town of Osawkee, on the military road from Fort Leavonvi'orth to Fort
Riley.
SEc. 2. That said commissioners shall meet on or before the first
.day of November, or as soon thereafter as practicable, and shall proceed to lay out and establish said road agreeably to the provisions of
an act entitled "An act to provide for locating roads in and for the
Territory of Kansas.''
SEc. 3. Any two of said commissioners shall be empowered to fill a
·vacancy occasioned by death, or refusal of the third to serve.
This act to take effect and be in force. from and after its passage.

CHAPTER CXIII.
An Act to establish a ter1·itorial 1•oad .from a point on the old Oalifm·nia
road, on the west side of Little Wal::arusa, to JJfathew Rule' S 1 on Big
JiF'"akarusa.
1. Commissioners appointed.

j § 2. Time and place of commissioners' meeting-

Be it enacted by the governor and legislative assembly of the Terr·itory of
Kansas, as follows:

SECTION 1. rrhat George vv. Berry, Charles Mattingly, and Solomon Kenady, be, and are hereby, appointed commissioners to locate
and establish a territorial road from a point on the west bank of the
Little Wakarusa, on the old California road; thence, by way of the
Mounds, to the crossing of the Big \Vakarusa, at what is called Blanton's crossing; thence up said stream, by the way of Mr . Sayha's,
Alfred· Justice's, Solomon Kenady's, and Charles Mattingly's, to
Mathew Rule's, on said Wakarusa, where the old California road
crosses said stream, from One Hundred and Ten to Kansas river.
SEc. 2. Said commissioners shall meet at the house of Solomon
Kenady, on or before the first of December next, or as near that time
as practicable, and proceed to locate and establish said road, agreeably
to the provisions of an act, entitled "An act to provide for locating
territorial roads in and for the Territory of Kansas.''
This act to take eftect and be in force from and after its passage.
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CHAPTER CXIV.

An Act to establish a territorial road from St. Joseph to Marysville.
~

1. What road is to be established, direc-~ § 3. Compensation of commissioners.
tion, &c.
4. Time and place of meeting.
2. Commissioners to select a surveyor, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows:
SECTION 1. That a territorial road shall be established from a point
on the west bank of the Missouri river, opposite the town of St. Joseph, in Buchanan county, :1\f.issouri, to the town of Richmond, on the
Great Nemaha ; thence to the town of Woodson, located on the Vermillion branch of Big Blue river; thence to the town of Marysville,
on the Big Blue river, in the Territory of Kansas; and that Jackson
C. Thompson, Carey B. Whitehead and Thomas J. B. Cramer be and
are hereby appointed commissioners to locate, mark and establish said
road.
SEc. 2. That the commissioners named in the first section of this act
are hereby authorized to select from their own number, or elsewhere,
a suitable person, who shall, under the direction of said commissioners,
~mrvey and measure said road, and make out a report of the same to
said commissioners; which, upon approval by them, shall be signed
by said commissioners and surveyor, and filed for record in the office
of county recorder, in the rBspective counties through which said road
shall be located.
SEc. 3. The said c01nmissioners shall be allowed two dollars per day
for the time occupied in viewing and locating said road, and the said
surveyor shall be allowed three dollars per day for the time occupied
by him in surveying said road, which shall be paid out of the county
treasury of the respective counties through which said road shall be
located, in proportion to the number of miles of said road contained in
such county respectively.
SEc. 4. And be it further enacted, that said commissioners shall meet
at the house of C. Bryan, on the fifteenth day of September, in the
year of our Lord one thousand eight hundred and fifty-five, or some
subsequent day, and proceed to locate said road.
This act to take effect and be in force from and after its passage.

I
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CHAPTER CXV.

An Act to establish a ter1·itorial road frorn a point opposite Westpoint, in
Missouri, to C~fachiqui, by the way of Ballard and Taylor's ford, and
the Catholic J1fission.
1. What road is to be esta blishcd.
2. Commissioners appointed, oath, &c.

I

§ 3. Compensation, &c.
4. In case of refusal to serve.

Be it enacted by the govenwr and legislative assembly of the Territory of
f{ansas, as follows:
SECTION 1. That a territorial road be and is hereby established from
the Missouri State line near Westpoint, in Missouri, to Cofachiqui, in
the Territory of Kansas; said road to run by the way of Ballard and
Taylor's ford on the Marais des Cygnes, the Catholic Mission on Big
Sugar Creek, thence on to Cofachiqui.
SEc. 2. William Clark, Briscoe Davis and John Brown, residents
of said Territory, be, and are hereby, constituted and appointed commissioners, whoso duty it shall be to view and mark out the said road,
from beginning to the ending, by tho way as above designated.
SEc. 3. The said commissioners shall receive as compensation for
their services at the rate of one dollar and fifty cents per day, each,
for every day necessarily employed in such viewing and marking out
said road; the counties through which said road shall pass shall pay
the expenses of locating the same.
SEc. 4. In case of refusal to serve, or otherwise detained from such
service, on the part of either of the commissioners above appointed,
the remaining commissioners shall have power to appoint and fill such
vacancy or vacancies.
This act to take effect and be in force from and after its passage.

CHAPTER CXVI.

An Act to e8tablish a territorial1·oad from opposite Boston) Missouri) to
a point on the CalifO'i·nia road, at or near the Half-way Grove, 1:n said
Kansas Territory.
1. What road is to be established.

I§

2. Direction of road.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SECTION 1. That a territorial road be, and is hereby, established
from a point opposite Boston, in Missouri, to a point on the California
road, at or near the Half-way Grove, in said Territory of Kansas.
SEc. 2. Said territorial road shall run by the way of Smithton, in
said Territory, to the point above designated.
This act to take effect and be in force from and after its passage.
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CHAPTER CXVII.
An Act supplemental to an Act entitled ' (An Act to establish a territorial
road fTom opposite Boston, h~ Missouri, to a point on the California
road) at or near the Half-way G-rove, in the TerTitoTy of Kansas.
~

1. Commissioners to be appointed ; duty
of, &c.
2. Direction of road.

I§

3. Surveyor to be appointed, &c.
4. Vacancy, how filled.
5. Duty of the secretary of the Territory~

Be it enacted by the (JOVernor and legislative assembly of the TeTritory
of Kansas, as follows :

SECTION 1. That Porter S. Roberts, John W. Smith, and William
Sally, are hereby appointed road commissioners, whose duty it shall
be to meet at the town of Smithton, on the first Monday in November
next, or as soon thereafter as practicable, to be agreed upon by the
:said commissioners, and from thence view and mark out the road
described in the above act.
SEc. 2. The commissioners appointed in the preueding section are
hereby required to continue said road from the point where it inter~ects the California road, on the best and most practicable ground,
until it intersects the road to be marked out from Whitehead to
Lecompton.
SEc. 3. The commissioners shall appoint a competent surveyor and
the chain carriers, who, together with the commissioners, shall take
.an oath before some officer competent to administer the same, to
,execute faithfully the provisions of this act.
SEc. 4. Should a vacancy or vacancies occur in the said board of
-commissioners, the remaining commissioner or commissioners shall
.fill such vacancy or vacancies by the appointment of some other
suitable person or persons.
SEc. 5. It shall be the duty of the secretary of the Territory,
immediately after the passage of this act, to notify the first named
commissioner of the appointment of said commissioners, and said
commissioner shall notify the other two.
This act to take effect and be in force from and after its passage.

CHAPTER CXVIII.
An Act to clecla're the Santa Fe road a teTTitoT,ial road.
1. What road declared a territorial road.

I§

2. Court to keep road in good repair.

Be it enacted by the goveTJWr and legislative assembly of the TerTitory
of l(ctnsas, as follows :

SECTION 1. That the Santa Fe road, commencing at the eastern
territorial line of the Territory of Kansas, near the house of Samuel
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McKinney, of Jackson county, :Missouri; thence by the way of
R. McCamish's, on Bull creek; thence by the way of the town of
Salem, at Hickory Point; thence by the way of McGee's, on One
Hundred and Ten creek: thence by the way of C. Withington's, on
One Hundred and Forty-two creek; thence by way of A. J. Baker's,
at the crossing of Rock creek, to Council Grove, in the Territory of
Kansas, and the same is hereby declared to be a territorial road.
SEc. 2. It shall be the duty of the county courts of the counties
. through which said road passes, to cause said road to be kept in repair by the hands subject to work on roads, not less than one hundred
feet wide; said road shall be regulated and kept in good repair as
other territorial roads are usually kept.
This act to take effect and be in force from and after its passage.

CHAPTER CXIX.

An .Act to establish a territorial road from a point opposite St. Joseph ,.
Missouri, to Indianola) in the Territory of Kansas.
§

I. What road is established.
2. Road to run by Grasshopper Falls.

I §.

3. Commissioners appointed, duty, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That a territorial road be, and is hereby, established~
from a point opposite St. Joseph, Missouri, to Indianola, in the Territory of I{ansas.
SEc. 2. That said territorial road shall run by the way of Grasshopper Falls to Indianola.
SEc. 3. That George H. Perrin, A. J. Whitney, and Carey B.
Whitehead be, and are hereby, appointed commissioners to survey, mark out, and establish the same.
This act to take effect and be in force from and after its passage.

CHAPTER CXX.

An .Act to lay off and establish a territorial road from the California
road, near Ferrill's, to Baptiste Peoria's.
§

1. Commissioners appointed.

I

§ 2. Time and place of meeting.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION 1. That Samuel C. Wear, S. ~1. Salters, and J. Davison,
be appointed commissioners to mark and lay off a territorial road from
the California road, near Ferrill's, along the Fremont trail, to Elan-
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ton's bri lge; thence to the Santa Fe road, near the head of Bull
creek; thence by the nearest and best route to Baptiste Peoria's, on
Bull creek.
SEc. 2. Said commissioners shall meet at such time and place as IS
most convenient, and proceed to lay off and mark said road.
This act to take effect and be in force from and after its passage.

CHAP TER CXXI.
An Act entitled ''An act to establish a territorial roacl frmn Atchison, via
]fount Pleasant ancl 1-Iickory Point, to a point on the Kansas river
opposite the town of Lecompton.
1. Commissioners appointed.

I

§ 2. Place and time of meeting.

Be it enacted by the governo1· ancllegi&lative assembly of the Territory of
J[ansas, as follows:

SECTION 1. That Ira Norris, of Atchison, William Young, ofl\Iount
Pleasant, and Aristides Rodrigues, of Lecompton, be, and are hereby,
appointed commissioners to locate and establish a territorial road from
the town of Atchison, Kansas Territory, viet; l\fount Pleasant and
Hickory Point) to a point opposite Lecompton, on the Kansas river.
SEc. 2. That the said commissioners shall meet at the town of Atchison, on the twentieth of October, eighteen hundred and fifty-five,
or as soon thereafter as practicable, and proceed to locate and establish said road agreeably to the provisions of an act entitled, "An act
to provide for locating territorial roads in and for the Territory of
Kansas.''
This act to take effect and be in force from and after its passage.

CHAPTER CXXII.
An Act to establish a ter'ritorial road from Delaware, on the ll!lissouri
1·ive-;·, to Calhmtn and other points.
1. Commissioners appointed, &c.
2. Oath of.
3. Commissioners can meet on a subsequent day in case of a failure to meet
on the day specified.

4. Vacancies, how filled.
5. Shall appoint surveyor, duties of, &c.
6. Duties of the county tribunal in keeping the road open.

Be it enacted by the go~·e1·nor ancl legislative assembly of the Territory of
Kansas, as follows:

SECTION 1. First, that Perry Flughman, William Bonnell, and
James Kuykendall, of the Territory of Kansas, be, and they are hereby, appointed road commissjoners, whose duty it shall be to meet at
the town of Delaware, on the l\1issouri river, on the fifteenth day of

808

ROADS.

September, eighteen hundred and fifty-five, and from thenGe proceed
to view and mark out a territorial road, running the nearest and most
practicable route in the direction of Calhoun, on the Kansas river ;
and thence, at said Calhoun forking, the left hand fork crossing the
river at said place and terminating at Topeka, on the south bank of
said river, and the right hand fork running the nearest and best route,
intersecting the military road from Leavenworth to Fort Riley, near
the crossing of Soldier creek.
SEc. 2. The above named commissioners) before entering upon the
duties assigned them by this act, shall severally take an oath, before
some officer authorized to administer the same, faithfully to perform
the duties assigned them by this act.
SEc. 3. Should said commissioners fail to meet on the day herein
designated, they shall meet on some subsequent day prior to the first
day of November, one thousand eight hundred and fifty-five.
SEc. 4. Should a vacancy or vacancies occur in said board of commissioners by any cause whatsoever, the remaining commissioners
or commissioner shall appoint some other suitable person or persons
to act as such.
SEc. 5. Said commissioners shall appoint a surveyor and two chain
carriers to accompany them, and shall cause their surveyor to make
as many complete plats of the said road as there may be counties organized through which said road may pass, for the use of the court~
of said counties; with an additional plat, to be forwarded by the said
commissioners to the secretary of the Territory, and to the cler;ks of
said county courts, whenever said courts are organized, noting particularly the courses and distances of the same.
SEc. 6. It shall be the duty of said courts, when organized and said
plats filed, to see that said road is opened and kept in good repair (at
least forty feet wide) by the hands subject to work on roads and highways in their respective counties.
This act to take effect and be in force from and after ]ts passage.

CHAPTER CXXIIJ.
An Act entitled "An act to locate a territorial Toad .. ,
§ l. Commissioners appointed.
2. When commissioners shall meet.

I § 3.

Power to fill vacancies.

Be it enacted by the governor;· and legislative assembly of the Taritory of
Kansas, as follows:

SECTION 1. That S. D. Pitcher, Henry Adams, William Sublette,
and A. Q. Rice be, and arc hereby, appointed commissioners to locate
and establish a territorial road from Wyandotte ferry, on Kansas
river, by the town of Delaware; thence by the city of Leavenworth,
thence by the town of Kickapoo, thence by the town of Port William,
thence by the town of Atchison, thence by the town of Doniphan,
thence by the town of lola, thence by the town of Iowa Point to a
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point on the territorial line between the Territories of Kansas and
Nebraska, opposite Roy's ferry, over the Great Nemaha river, to be
established oil the nearest and best route.
SEc. 2. Said commissioners shall meet in the city of LeaYenworth,
on the tenth of September, eighteen hundred and fifty-five, or as soon
thereafter as may be practicable, and proceed to locate and establish
said road according to law.
SEc. 3. Any two of said commissioners shall have power to fill
vacancies in their own body which shall in anywise occur, and any
thn~e of said commissioners shall be authorized to carry out the provi8ions of this act.
This act to take effect and be in force from and after its passage.

CHAPTER CXXIV.
An Act to establish a ter'ritorial road from JVhitehead to inte1·8cct tht
St. Joseph and Fort R ,iley 1·oacl.
§ I. Commissioners appointed to layout road., § 3. Vacancy in board, how filled.
2. Commissioners shall take an oath.

4. Duties of; shall employ a 8urveyor, &c.

Be it enacted by the governo1· and legislative assembly of the Territm·y of
Kansas, as follows:

SECTION 1. That Uriah Griffith, Isaac G. Weld, and James R.
Whitehead be, and they are hereby, appointed road commissioners,
whose duty it shall be to meet at the house of James R. Whitehead, on
the first Monday of November next, and from thence proceed to view
and mark out a territorial road, commencing at the town of Whitehead and running in a western direction by the farm of Joel P. Blair,
or upon the best and most practicable route, until it intersects a territorial road to he marked out from St. Joseph, 1\'Iissouri, to Fort
Riley; thence to Lecompton.
SEc. 2. The above named commissioners, before entering upon the
discharge of the duties assigned them by this act, shall severally take
an oath, before some officer authorized by law to administer the sameJ
faithfully to perform the duties assigned them by this act; and should
they fail to meet on the day herein designated, they shall meet on
some subsequent day to be agreed on by said commissioners.
SEc. 3. Should a vacancy occur in said board of commissioners, the
remaining commissioner or commissioners shall appoint some suitable
person or persons to act as such.
SEc. 4. Said commissioners shall employ a surveyor and two chain
carriers to accompany them, and shall cause their surveyor to make
out a complete plat of said road, which shall be filed in the office of
the clerk of the county courts of the respective counties through which
said road may pass.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXV .
.An Act to establ·ish a territorial road from Leavemcorth to Bernard's
store) in the T erritm·y of Kansas.
§ ]. What road is d@clared a. territorial!'§ 2. Commissioners appointed, their duties.
road.

&c.

B e it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That a territorial road be, and the same is hereby, established from the town of Leavenworth, by way of the town of Franklin, to Bernard's store, in the Territory of l{ansas.
SEc. 2. That John M. Wallace, T. T. Slocum and Joseph Bernard
be, and the same are hereby, appointed commissioners to view out,
locate, and establish said road in accordance with the provisions of the
general law heretofore passed upon the subject of roads.
This act to take effect and be in force from and after its passage.

CHAPTER CXXVI.
An .Act to establish a road from Iowa Point to the California road.
1. Commissioners appointed to locate ro9.d., § 2. Commissioners to meet a.t Iowa Point,
and proceed to lay out said road.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. JohnS. Pemberton, William D. Beeler, and A. Q. Rice,
of the county of Doniphan, are hereby appointed commissioners to
locate a territorial road from Iowa Point, in said county, to run as
nearly westward as practicable until it intersects the road known as
the California road.
SEc. 2. Said commissioners, or a majority of them, shall meet at
said town of Iowa Point at such time as they may agree upon, not to
exceed three months from the passage of this act, and proceed to lay
out said road in accordance with the laws of this Territory regulating
roads and highways, and they shall receive such compensation as is
by law allowed for such services.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXVII.
An Act to establish a territorial road from the town of Neosho Mission
to Council Grove.
§ I. Commissioners, &c.
2. Commissioners shall appoint surveyor,
&c.

I§

3. Compensation of commissioners.
4. The clerk shall spread the plat on the
records of the county.

Be it enacted by the governm· and legislative assembly of the Territory
of J(ctnsas, as follou;s :
SECTION 1. That John B. Smith_, Christopher Columbia and vVilliam
Godfroy are hereby appointed road commissioners, whose duty it
shall be to meet at the Catholic Osage Mission, in said Territory, on
the seconcl :Monday in the month of September next, or as soon thereafter as a majority of them may determine, and from thence to proceed to survey, mark out, and locate said road, commencing on the
Missouri State line at or near the town of Neosho; and to run from
thence the most eligible route by way of said Catholic Osage Mission,
Cofachiqni, and Columbia city, to Council Grove and Pawnee.
SEc. 2. Said commissioners shall have full power to appoint the
necessary surveyors, chain-carriers, stake-drivers, and provide the
necessary teams, provisions, and provender.
SEc. 3. Said commissioners shall receive the sum of three dollars
per day; the surveyor shall receive the like sum of three dollars; the
teamster shall receive a suitable compensation, to be certified and
allowed by said commissioners, and paid in like manner as others employed in locating said road; all others employed shall receive the
sum of two dollars each, to be paid out of the county treasury of the
counties through which it may pass, in proportion to the number of
miles that may lay in each county, upon application made to the tribunal transacting county business, certified by the affidavit of at least
two of said commissioners, setting forth the number of persons employed and the number of days engaged, accompanied by a report and
plat of the road.
SEc. 4. It shall be the duty of the clerk of the tribunal transacting
county business in each county to spread the report and plat on the
records of such county.
This act to take effect and be in force from and after its passage.

CHAPTER CXXVIII.
An Act to declco·e the 1·oad leading from Fort Atkinson to Bent's Old
Fort a territorial road.
§ I. What road declared a territorial road.

Be it enacted by the governm· and legislative assembly of the Territory
of Kansas, as follows:

SECTION 1. That the road leading from Fort Atkinson to Bent's Old
Fort is hereby declared a territorial road; said road shall be kept in
good repair, as is provided for by law.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXIX.
An Act to decla1·e certain roads public highways.
§ I. Certain road declared a public highway.
2. Declaring a certain road a public high-

I

§ 3. Declaring another certain road a public
highway.

way.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas that the following roads be, and they a?·e hereby, declared
public Mghways:

SECTION 1. The road commencing at James W. Maunior's, on the
line between Kansas rrerritory and the State of Missouri, about two
miles from Westport, running thence by M. Cleaye's, Coffey's, on
Camp creek, the f~um of James Bent, Ferguson's, on the Marais des
Cygnes, Henry Sherman's, the Old Catholic Mission, on Big Sugar
creek, and Stockton's, on Little Sugar creek, to Fort Scott.
SEc. 2. The road commencing at Coffey's, on Camp creek, running
thence to Baptiste Peoria's, thence to Miami village, and thence to
Westpoint, on the line between Kansas Territory and the State of
Missouri.
SEc. 3. The road commencing at Cold Water Grove, running thence
by way of Wea Mission, Baptiste Peoria's, and Ottawa Mission, to
St. Bernard.
This act to take effect and be in force from and after its passage.

CHAPTER CXXX.
An Act to declare the 'road now leading from the Oal'ifornia road, near
TVakefield, to Lecompton, along the ridge between Snyder's and William
Todhunter·'s, and marked out by a cloublefU/rrow, a public highway.
§ I. Title of road.

I § 2.

Road shall be one hundred feet wide.

Be it enacted by the gove1·nor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. That the road now leading from tho California road,
near Wakefield, along the ridge between Snyder's and William Todhunter's, and marked out by a double furrow, be, and is hereby, declared a public highway.
SEc. 2. That said road shall be one hundred feet wide, and kept in
good repair as all other public highways belonging to the Territory.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXXI .
.An act declaring certain Toads public highways.
1. What road ; boundaries of, &c.
2. Commissioners appointed.
3. Power and duty of commissioners.

§

I

4. Any one commissioner may act as surveyor.
5. Direction of road.

Be it enacted by the govern01· and legislative assembly of the Territory
of Kansas) as follows:

SECTION 1. That the road, known as the California road, commencing
at a point on the line between the State of Missouri and the Territory
of Kansas, about twenty miles north of Fort Scott; thence west across
Little Sugar creek at Sugar Mound, across Big Sugar creek at Young's,
across Pottawatomie at Henry Sherman's, the Marais des Cygnes, or
Osage, near the Ottawa Mission; thence to Bernard's store; thence tothe Willow Springs post-office, be and is hereby declared a public
highway.
SEc. 2. That Thomas Markbee, Enoch Reed, Charles Stewart, Aaron
Kinney, and Samuel Sproul be, and are hereby, appointed commission
ers to view and mark out a road from Willow Svrings, via Glendale,
crossing Elk Fork of Wakarusa, between the claims of Henry W.
Frick and Allen Pearson, to the Kansas river, at the most desirable
point above or at the town of Tecumseh.
SEc. 3. Said commissioners shall have power to appoint one surveyor
and two chain carriers, whose duty it shall be to 1-iUrvey and measure
said road, under the direction of the said commisHi•.mers; and said surveyor shall make out a plat thereof, and file the I'J<Lme in the office of
the tribunal transacting county business.
SEc. 4. Any one of the said commissionerH may act as surveyor,
and, in the absence or non-attendance of any one or more of the commissioners, a majority of the number appointed shall have power to
appoint others, and fix the day on which they will meet; and any one
of said commissioners, in the absence of others, shall have power to
adjourn from time to time until a quorum shall meet.
SEc. 5. That the road, commencing at a point on the road described
in the first section of this act, near Henry Sherman's ; thence north
across the Marais des Cygnes, or Osage, at or near Ferguson's; thence
across Bull creek, about seven miles above Baptiste Peoria's; thence
north toward Westport, in Missouri, till it intersects the line between
Missouri and the Territory of Kansas) at a point near Thomas's windmills, be and the same is hereby declared a public road or highway.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXXII.
An Act to locate and establish a territorial road frorn the town of Atchison to the town of Iola, in the Territory qf Kansas.
·§ 1. Commissioners appointed, &c.

I§

2. Time and place of meeting, &c.

Be it enacted by the governor and legislative assembly of the Te1·ritory of
Kansas) as follows:

SECTION 1. That Samuel Dixon, Wm. C. McVay, and A. Q. Rice
be and are hereby appointed to locate and establish a territorial road
from the town of Atchison, Kansas Territory, to the town of lola, in
the county of Doniphan, Kansas Territory.
SEc. 2. Said commissioners shaH meet at the town of Atchison, on
or before the first Monday of November next, and proceed to locate
and establish said road on the nearest and best route between the points
aforesaid.
This act to take effect and be in force from and after its passage.

CHAPTER CXXXIII.
An Act entitled ''An Act to locate and establish a terTitorial road from
the town oflJft. Vernon, on the JJiissouri river, to the town of Calhoun,
on the Kansas river.' '
1. Commissioners appointed, &c.
2. Time and place of meeting.

I

§ 3. Power to fill vacancies.

Be it enacted by the goverrnor and legislative assembly of the Terrritory of
I(ansas, as follows :

SECTION 1. That fJames Kuykendall, Patrick Cooper) and Carey B.
Whitehead be) and are hereby, appointed commissioners to locate and
establish a territorial road from the town of Mount Vernon, on the
Missouri river, to the town of Calhoun, on the Kansas river, by the
nearest and best route.
SEc. 2. The said commissioners shall meet at the_ town of Mount
Vernon, on the Missouri river, on the first of November next, or as
soon thereafter as may be practicable, and proceed to locate said road
according to law ,
SEc. 3. Any one or two of said commissioners shall have power to
appoint person or persons to fill vacancy or vacancies in their own
body, and shall be paid according to law.
This act to take effect and be in force from and after its passage.
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CHAPTER CXXXIV.
An act to establish a territorial 'road from a point opposite St. Joseph)
J,fissouri, to the GTeat Nemaha1·iver.
I§ 2. Commissioners appointed, &c.
Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :

~

1. What is established; direction, &c.

SECTION 1. That a territorial road be and is hereby established in
the Territory of K_ansas, from a point opposite St. Joseph, in 1\Iissonri, to Cramer's crossing of the Great Nemaha river; thence to the
junction of the California road with the military road leading from
Fort Leavenworth to Fort Kearney, in said Territory; said road to
go by the way of Whitehead and the Great Nemaha Agency to said
point as designated.
SEc. 2. That Laban Pritchard, James R. Whitehead, and Thomas
J. B. Cramer be, and are hereby, appointed commissioners to locate
and establish said road, according to the provisions of an act entitled
''An act to locate and establish territorial roads in the Territory of
Kansas.''
This act to take effect and be in force from and after its passage.

CHAPTER CXXXV.
An Act to declare a certain road a territorial road.
§ 1. What road is declared a territorial road ; direction, &c.

Be it enacted by the governor and legislative assembly of the Ten·itory of
Kansas, as follows :

SECTION 1. That the present road, leading from the Wyandotte
ferry across the Kansas river, and passing by Joel Walker's, Charles
Garrett's, and Noah Zaines' to the Parkville ferry, is hereby declared
a territorial road.
This act to take effect and be in force from and after its passage.
CHAPTER

CXXXVI.

An Act to view and rna'rlc out a road from "One 1-Iundred and Ten/' via
Glendale and the town of Douglas, to intersect the military road from
Fort Leavenworth to Fort Riley.
§ 1. Commissioners appointed, &c.
2. Commissioners to appoint a surveyor ,&c.

I§

3. Any one of commissioners to act as
surveyor.

Be it enacted by the gove1·nor and legislative assembly of the Territory of
Kansas, as follows :

SECTION 1. That John M. Smith, Wm. Johnson, Charles Stewart,
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Paris Ellison, and Ephraim Conner be and are hereby appointed commissioners to view and mark out a road from " One Hundred and
Ten'' to the town of Douglas, via Glendale, and from thence to the
most desirable point on the road leading from Fort Leavenworth to
Fort Riley, on the nearest and most desirable route.
SEc. 2. The commissioners shall have power to appoint one surveyor and two chain carriers, whose duty it shall be to survey and
measure said road, under the direction of the said commissioners, and
said surveyor shall make out a plat thereof, and file the same in the
office of the tribunal transacting county business.
SEc. 3. Any one of the commissioners may act as surveyor, and in
the absence or non-attendance of any one or more of the commissioners, a majority of the number appointed shall have power to appoint others, and fix the day on which they will meet; and any one
of said commissioners, in the absence of others, shall have power to
adjourn, from time to time, until a quorum shall meet.
This act to take effect and be in force from and after its passage.

CHAPTER CXXXVII .

.An Act fm· a te1·ritorial road from the town of Atchison to the town of
Marysville.
~ 1. Commissioners appointed, &c.
I § 2. Duty of commissioners.
Be ~it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :
SEcTION 1. 'rhat Thomas J. B. Cramer, Henry Adams and Jackson
C. Thompson be, and they are hereby, appointed commissioners to locate and establish a territorial road to run by the towns of Richmond
and W adson.
SEc. 2. Said commissioners shall cause the said road to be located
and established in strict conformity to the provisions of "an Act to
locate and establish territorial roads in the Territory of Kansas.''
This act to take effect and be in force from and after its passage.

CHAPTER CXXXVIII .

.An Act to view and mark out a road from the eastern boundary line of
the Territory of Kansas, near Westport, Jackson county, Missom·i, a
part of the way, and to declare a part of the road now running to
Fort Leavenworth a territorial road.
§ 1. Commissioners appointed.
2. Compensation of commissioners.

I§

3. Duty of the secretary of the Territory.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :
SECTION

1. That Isaac Munday, Daniel Doffiemyer and Cyprian
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Chouteau be and are hereby appointed commissioners to view and
mark out a road from a point at or near where the present road leading from Westport, Jackson county, Missouri, crosses the eastern
boundary line of the Territory of Kansas, by the way of Captain J oseph Parck's, thence by the Shawnee Manual Labor School, to intersect the present road now leading to Fort Leavenworth, north of and
near the Quaker Mission Farm, and that the road leading from said
Quaker Mission Farm by the way of James Findlay's, at the crossing
of Kansas river, to Fort Leavenworth, be declared a territorial road.
SEc. 2. Said commissioners shall receive such compensation as may
hereafter be allowed by law.
SEc. 3. lt shall be the duty of the secretary of the r:rerritory, immediately after the passage of this act, to notify the above named commissioners of their appointment and of the time and place of their
meeting.
This act to take effect and be in force from and after its passage.

CHAPTER CXXXIX.
An Act to view and mark O'ttt a road from Black Jack Point, on the
Santa Fe road). thence, by the way of Joel M. Bernard's store, to a
point on the Santa Fe 1·oad, at or near McGee's, on the One Hundred
and Ten creek.
§ 1. Commissioners appointed, &c.
2 Commissioners to appoint surveyor, &c.
3. Vacancies in board how filled.
4. Copy of survey to be laid before county
tribunal.

I § 5. County tribunal to keep road in repair.
6. Compensation of commissioners and
I
others employed.
7. Duty of the secretary of the Territory.

Be it enacted by the governor and legislati-ve asssembly of the Te'rritory
of Kansas, as follows :

SECTION 1. That G. T. Keezer, J. B. Davis, and J. M. Bernard, of
the fourth district, be, and they are hereby, appointed commissioners,
whose duty it shall be to survey and mark out a road from Black
Jack Point, on the south side of Kansas river, on the Santa F~ road;
thence, by the way of J oab M. Bernard's store, to the Santa Fe road,
at or near McGee's, on One Hundred and Ten creek, due regard
being had to the ground over which the said road shall run, with the
least possible injury to individuals.
SEc. 2. The commissioners shall appoint a competent surveyor and
two chain carriers, who, together with the commissioners, shall take
an oath before some officer competent to administer the same, to execute faithfully the requirements of this act.
SEc. 3. Should a vacancy or vacancies occur in said board of commissioners, the remaining commissioner or commissioners shall fill
such vacancy or vacancies by the appointment of some suitable person
or persons.
SEc. 4. As soon as said survey is completed, the said commissioners
and surveyor shall make out a full report of the same, copies of which
shall be laid before the county courts of the respective counties through
Ex. Doc. 23--52
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which said road shall pass, at their first session thereafter, and they
~lso shall forward one copy of said report to the secretary of the Territorv.
SEc. 5. The county courts of the counties through which saicl road
shall pass, as soon as practicable after the receipt of said plats, shall
cause so much of said road as lies in their respective counties to be
opened at least sixty feet wide, and to be kept in repair as other roads
and highways are opened and repaired.
SEc. 6. The commissioners, surveyors and chain carriers shall receive such compensation as may be allowecl by law.
SEc. 7. It shall be the duty of the secretary of the Territory, immediately after the passage of this act, to notify the above named commissioners of their appointment and of the time and place of their
meeting.
This act to take effect and be in force from and after its passage.

CHAPTER CXL.
An Act to establish a te'rritorial road from Leavenwm·th city to the town
of Salem, on the Santa Fe road, in Kansas TerTitory.
§ I. What road is established a territorial
road.

I§

2. Commissioners appointed; duty of, &c.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follow8:

SECTION 1. That there be and is hereby established a territorial road,
commencing at Leavenworth city, thence to run by the way of Lawrence, in said Territory, on the most practicable route to Salem, in
said Territory.
SEc. 2. That J. Davidson, William Oliver and F. M. Coleman be,
and are hereby, appointed commissioners, whose duty it shall be to
view, mark and locate said road, beginning, running and ending as
described in the first section of this act.
This act to take effect and be in force from and after its passage.

CHAPTER CXLI.
An Act to establish a ter1·£torial Toad from Atchison to Pau;nee, by the
way of Grasshopper Falls, 'in the Terr-itory of Kansas.
§ 1. What road is
road.

establi~hed

a terntorial

I

§ 2. Commissioners appointed ; duties, &c.

Be it enacted by the governor and legislative assembly of the TerritoTy of
Kansas, as follows:

SECTION 1. That a territorial road be and is hereby established from
Atchison to Pawnee, by the way of Grasshopper Falls, in the Territory of K.ansas.
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SEc. 2. That Francis Burshong, Robert Riddle ancf J. R. Williams
are hereby appointed commissioners to survey and establish said road.
This act to take effect and be in force from and after its passage.

CHAPTER CXLII.
An Act to view and mark mtt a road frorn Doniphan city to Kelley's
fer?"Y, on tlze Missmtri T·iver.
I. Commissioners appointed, &c.
2. CommiFsioners shall take oath, &c.
3. Vacancy in board, how filled.

§ 4. Surveyor, how employed, &c.

I

5. Compensation of commissioners and
employees.

Be it enacted by the governor and legislative assembly of the Te1·ritory
of Kansas, as follows :

SEcTION 1. That James Foreman, Hampton Johnson and Richard
Morris be, and they are hereby) appointed road commissioners, whose
duty it shall be to meet at the house of Milton Bryan, on the first
Monday of October next, and from thence proceed to view and mark
out a territorial road, commencing at Doniphan city, thence to
Palermo, thence to Wathena, thence to Whitehead, thence to Smithton, thence to Kelley's ferry, across the Missouri river at the upper
end of Burr Oak bottom.
SEc. 2. The above named commissioners, before entering on the duties assigned them by this act, shall severally take an oath, before
some judge or justice of the peace, faithfully to perform the duties assigned them by this act ; and should they fail on the day herein
designated, they shall meet on some subsequent day agreed on by said
commissioners.
SEc. 3. Should a vacancy occur in said board of commissioners, the
remaining commissioner or commissioners shall appoint some suitable
person or persons to act as such.
SEc. 4. Said commissioners shall employ a surveyor (who may be
one of themselves) and two chain carriers to accompany them; and
shall cause their surveyor to make out a plat of said road, which shall
be filed in the office of the clerk of the court of the county.
SEc. 5. The commissioners, surveyor and chain carriers to receive
such pay as may be prescribed by law.
This act to take effect and be in force from and after its passage.
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CHAPTER CXLIII.
A.n Act to establish a territorial road from Leavenworth city, on the
Missouri 'river, to Indianola, in the Territory of Kansas, by the way
of Money creel~ and Grasshopper Falls.
§ 1. What road is declared a territorial road. I § 2. Commissioners appointed, &c.
Be it enacted by the gove?·nor and legislative assembly of the Territory
of Kansas, a,s follows:

SECTION 1. That a territorial road is hereby established from Leavenworth to Indianola, by the way of Money creek and Grasshopper
Falls.
·
SEc. 2. That James Frazer) J. B. Ross and George H. Perrin are
hereby appointed commissioners to survey and establish said road.
This act to take effect and be in force from and after its passage.

CHAPTER CXLIV.
A.n Act to declar·e a certain road a territorial ?'oad.
§ I. What road declared a territorial road.

Be it enacted by the governor' and legislative assembly of the Territory of
J(ansas, as follows:

SECTION 1. The road leading from Gerrard's or Polk's old crossing
on the Big Osage river, running thence along the military road leading from Fort Scott to Fort Leavenworth, about three miles to where
the old road leading from said crossing to Kleitone, the Little Osage
village, (Owl's band,) leaves said military road ; from thence by way
of the old Indian crossing of said road on the Neosho river, about one
mile above the mouth of Big creek; from · thence to the crossing of
the Verdigris river at or near vVilliam J. Godfroy's trading post;
thence to strike the Arkansas river at or near the mouth of Salt Fork
of said Arkansas river, is hereby declared a territorial road, and shall
be kept in repair as provided for by law for territorial roads.
This act to take effect and be in force from and after iti3 passage.

CHAPTER CXLV.
An Act to establish a territorial rroad from Wyandotte, via Jacksonville,
to Osawkee.
§ 1. Commissioners appointed, &c.
2. Duty of commissioners, &c.
3. Surveyor to be appointed, &c.

I

§ 4. Majority may act.
5. Compensation of commissioners and
others employed.

Be it enacted by the govenwr and legislative assembly of the Territory of
Kansas, as follows :

SECTION 1. rrhat Dr. James Noble, William Walker and Thomas
Noble be, and are hereby, appointed commissioners to lay out and establish a territorial road from Wyandotte to Osawkee, via Jacksonville.
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SEc. 2. Said commissioners shall erect finger-boards along said road
wherever it may be deemed necessary.
SEc. 3. The commissioners shall have power to appoint one surveyor
and two chain carriers, whose duty it shall be to survey and mark out
said road, under the directions of said commissioners; and said surveyor shall make out ~ plat thereof and file the same in the office of
the clerk of the tribunal transacting county business, in the several
counties through which said road may pass.
SEc. 4. In the absence of any one or more of the commissioners, a
majority of the members appointed shall have power to appoint
others, and also the day and place where they will meet.
SEc. 5. Said commissioners, surveyors and chain carriers shall receive a reasonable compensation for their services in establishing said
road, to be paid out of any money in the treasury, not otherwise appropriated, of the county or counties through which said road may be
located.
This act to take effect and be in force from and after its passage.

CHAPTER OXLVI.
.A.n A ct to establish a territorial road from the city of Kickapoo, through
the valley of Salt creek to the city of Leavenworth.
§ 1. Commissioners appointed, &c.

I§

2. Time and place of meeting of commissioners.
J
3. Vacancies in board, how filled.

4. Compensation of commissioners.
5. Commissioners to be governed by the
general law appertaining to roads.

Be it enacted by the governor and legislative assembly of the Territory of
Kansas, as follows :

SECTION 1. S. M. Tunnel_, ·a. Marion Brown and John W. Martin
are hereby appointed commissioners for the purpose of viewing and
marking out a territorial road from the city of Kickapoo, through the
valley of Salt creek, to the city of Leavenworth, on the best and most
practicable route.
SEc. 2. rrhe commissioners shall meet for the purpose on the first
Monday of October, anno Domini eighteen hundred and fifty-five, or
on some subsequent day to be agreed on by a majority of their number.
SEc. 3. If any vacancy occur in the board of commissioners, theremaining commissioners or commissioner shall fill the same by the
appointment of some suitable person or persons.
SEc. 4. The commissioners shall receive, each, for his compensation,
under this .act, three dollars per day, for each day he may be necessarily employed in the services herein designated, to be paid out of
the county treasury through which said road may pass.
SEc. 5. The commissioners, tribunal transacting county business,
and those who may be liable to work on said road, shall, in all respects, be governed by the general law now in existence, or which
may be passed by the legislature now in session, for opening andrepairing public highways.
This act to take effect and be in force from and after its passage .
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CHAPTER CXLVII.
An Act to establish a roadfrom Kickapoo to Money Greek, in the Territory of Kansas.
§ 1. Road from Kickapoo to Money creek.

I § 2.

Commissioners appointed.

Be it enacted by the governor and legislative assembly of the Territory
of Kansas, as follows :

SECTION 1. That a road be and is hereby established from Kickapoo
to Money creek, in the Territory of Kansas.
SEc. 2. That James C. Thompson, Henry Morris and tTesse Salisbury a~e hereby appointed commissioners to survey and establish said
road.
This act to take effect and be in force from and after its passage.

WA SHINGTON

CITY, D. C., Febntary 18, 1856.

I, John T. Brady, public printer of the laws and journals for the Territory of Kansas, do
hereby certify that the within volume contains all the laws passed at the late session of the
territorial legislature of Kansas Territory, as delivered to me by the secretary of state of said
Territory ; and that the pages in the first part of the volume, before page 49, are intended tc
be filled in the bound volume of laws with the Constitution' of the United States, the organic
act of the Territory, and the index to sai~ laws.

JOHN T. BRADl.
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